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CASES 


ARGUED  AND  DETERMINED 


Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 


Michaelmas  Term^ 

In  the  Sixth  Year  of  the  Rei^n  of  Wjlliam  IV, 


The  Judges  who  usually  sat  io  Banc  this  term  were. 

Lord  Denman  C.  J.        Williams  J. 
Patteson  J.  Coleridge  J, 


1335. 


Doe  on  the  several  Demises  of  Spilsbury  and 
Others  against  Sir  Francis  Burdett,  Ba- 
ronet, and  Others. 

Doe  on  the  same  Demises  against  Skynner  and 
Others. 

^'^HESE  were  actions  of  ejectment,  the  first  for  lands  in  Lands  were  Ti^ 
Derbyshire^  the  second  for  lands  in  the  town  and  usesf&c.,^'as  J>v 
x:ounty  of  Nottingham,    On  the  respective  trials,  in  1834,  ^"y^'heHasri^^^^^^^ 

before    and  testament 
m  writnig,  to 

fee  by  her  signed,  sealed,  and  publisked,  in  the  presence  of,  and  attested  by,  three  or  more 
■credible  witnesses.     L.  signed  and  sealed  an  instrument,  containing  an  appointment, 

^  cemmcucinsj 
V  OL,  Iv.  B 
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Ham  Augustus  SJcijiiner^  certain  of  the  lands  in  question 


1335.       before  Tindal  C.J.  at  the  Derbyshire  Lent  Assizes,  and 
'    ~"      Littledale  J.  at  the  Noltinsham  Lent  Assizes,  verdicts 
Si'ir.sBuiiY     were  found  for  the  plaintiffs,  subject  to  the  opinion  of 

against 

Sir  Francis    this  Court  upon  two  cascs.    The  facts  stated,  so  far  as 
they  are  material  to  the  judgment,  were  as  follows, 
[hus?— ""f,  ^  settlement,  made  ('ith  and  5tli  December,  1787) 

^!d  d^^dan!'tl^is  "P^^        marriage  of  Lydia  Henning  Ward  with  Wil- 

to  be  my  last 
will  and  tes- 
tament;" and     vvere  limited  (after  certain  uses  and  trusts,  which  had 

ending  thus:  — 

"  1  declare  this  failed  to  take  effect,  or  had  been  exhausted),  after  the 

only  to  be  my 

last  will  and'    decease  of  the  said  Lydia  Hennmg  Ward,  to  the  use  and 

testament.     In        ,       „  ,  r  \  i 

witness  V, here-  behoot  ot  sucti  persou  and  persons,  tor  such  estate  and 
tifis^my^ast  estatcs,  upon  s|ich  trusts,  and  to  and  for  such  ends, 
will  and  testa-   intents,  and    purposes,  as   she  the  said  L,  H.  W., 

ment  set  my  ?  i      r        '  ' 

hand  and  seal    whether  covert  or  sole,  and  notwithstanding  her  present 

the  12th  day  '  ir>  r 

&c."   The  at-  intended  or  any  future  coverture,  by  her  last  will  and 

testation  was  as 

follows: —       testament  in  writing,  or  any  writing  purporting  to  be, 

*'  Witness  C.  .  f>  i         i  mi         :  .  « 

i?.,  E.  B.,  A,    or  ni  the  nature  or,  her  last  will  and  testament,  or  by 

J?.:"  Held,  a 
j>ood  execution 
of  the  power, 
on  the  face 
of  the  instru- 
ment. 

The  will 
being  more 

than  thirty        as  Stated  iu  the  case.    Other  lands  were  also  settled, 

vearsold:  Held  i  •  »  r  i  i 

that,  on  pro-     subject  to  another  power,  which,  as  rar  as  regards  the 

duction  of  it  in        .   ,    ,  i     •  i    i  •     i      i  .1  i 

the  above  form,  po^^t  here  decided,  was  precisely  the  same  as  that  ai- 
thete  ofthe'  ready  set  out. 

attestation  was  ^ 

sufficiently  j^^  Henniim  Shinner  (formerly  IVard)  died  30th 

proved,  though  ^  t>       j  \  j  J 

one  witness  was  September  1789.    She  left  at  her  death  an  instrument  in 

still  alive  and 

was  not  called,  writing,  Set  out  in  the  case,  of  which  the  following  are  the 
Quaere, 

Whether  in  ge-  material  parts :  —  "I,  Lydia  Henning  Skynner,  do  publish 

neral  publicu-  i    i     i  i  •  i  i  mi         i  t 

tion  be  essential  ^^^1^  declare  this  to  be  my  last  will  and  testament.  1 
of  a^vvi^il?^'*^    appoint  &c."  (the  case  then  set  out  the  appointments  in 
the  will,  which  concluded  thus),  "  I  declare  this  only  to 

be 


any  codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed, 
and  published  in  the  presence  of,  and  attested  by,  three  or 
inore  credible  witnesses,  should  give,  devise,  direct,  limit, 
or  appoint;  and,  for  want  of  such  gift,  &c.,  then  over. 
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be  my  last  will  and  testament.    In  witness  whereof  I  1835. 
have  to  this  my  last  will  and  testament,  contained  in  one  ^ 

Doe  dem. 

sheet,  set  my  hand  and  seal,  the  1 2th  day  of  September,  Sfilsbuky 

against 

in  the  year  of  our  Lord  one  thousand  seven  hundred    Sir  Fkancis 

.  BUHDETT. 

and  eighty-nme, 

Lydia  Henning  Skynner,  {L,  S,) 
Witness         Charles  Ball, 
Elizabeth  Ball, 
Ann  Bali:' 

Ann  Ball  is  still  alive,  and  was  not  examined  at  the 
trial. 

The  case  then  stated  certain  Chancery  proceedings  ; 
in  the  course  of  which,  depositions  by  Charles  Ball  and 
'Elizabeth  Ball,  as  to  the  execution  of  the  will,  were 
filed.  Certain  proceedings  at  a  copyhold  court,  and 
divers  conveyances,  were  also  stated  in  the  case.  All 
these  were  received  in  evidence  at  the  trial,  subject  to 
objections  to  their  admissibility. 

The  several  defendants  in  each  case  claimed  under 
the  appointments  in  the  above  will :  the  lessors  of  the 
plaintiffs  under  interests  which  were  to  arise  in  default 
of  appointment. 

The  cases  were  argued  together  in  Hilary  term 
last  (a). 


Preston  for  the  plaintiffs.  The  power  is  not  well  exe- 
cuted. The  attestation  should  specify  the  fulfilment  of 
the  requisites  pointed  out  by  the  deed  of  1787,  which 
are  the  signing,  sealing,  and  publishing  in  the  presence 
of,  and  attested  by,  three  credible  witnesses.  Attestations 
of  the  execution  of  a  power,  which  derives  its  validity  solely 

(a)  Tuesday,  January  27th,  before  Lord  Denman  C.  J.,  Littledale, 
WiUiams,  and  Coleridge  Js. 

B  2  from 
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1835.       from  compliance  with  the  terms  under  which  the  power 
T         is  created,  and  where  the  attestation  is  required  in  order 

Doe  dem.  *■ 

Sin.sBuar     that  the  witnesses  may  pledge  themselves  to  the  fact 

against 

Sir  Francis    that  the  requisites  have  been  complied  with,  rest  upon 

£i  V  lvI>ETT. 

different  principles  from  attestations  under  the  Statute 
of  frauds,  where  it  is  necessary  only  that  the  names  of 
the  witnesses,  who  may  be  called  to  explain  the  trans- 
action, shoukl  appear.  The  requisites  here  are  as  im- 
portant as  the  delivery  of  a  common  deed.  It  will  be 
said,  how^ever,  that  the  will  itself  contains  a  declaration 
that  tlie  requisites  were  complied  with.  But  that  is  only 
the  language  of  the  testatrix,  used  before  the  act  required 
is  done:  the  preparation  of  a  will  is  very  different  from 
the  publishing,  and  is  not  what  the  witnesses  attest.  In 
fact  they  here  attest  nothing.  In  BuUer  v.  Burt  [a), 
before  Sir  John  Leach^  M.  R.,  a  general  attestation  was 
held  insufficient :  but  the  case  turned  on  a  point  which 
does  not  occur  here.  Stanhope  \.  Keir  {h)  (where  the 
marginal  note  does  not  represent  the  case  accurately), 
Moadie  v.  Reid  (c),  Doe  dem,  HotchJciss  v.  Pearce  [d). 
Doe  dem,  Mansfield  \,  Peach  (e)^  and  Wright  v.  Bar  low  {g), 
shew  that  the  jxeneral  attestation  here  is  not  sufficient. 
Wright  V.  Wakeford [h)  is  to  the  same  effect;  and  the 
decision  of  the  Court  of  Common  Pleas  in  that  case 
accorded  with  the  opinion  which  had  been  previously 
expressed  by  Lord  Eldon  (/),  explaining  at  the  time  his 
judgment  in  McQueen  v.  Farquhar  (k).  It  is  true  that, 
in  ordinary  cases,  a  published  will,  like  a  deed  delivered, 
operates  of  itself;  the  attestation  merely  verifying  the 

(a)  Cited  from  MS.    See  p.  15,  post. 

(6)  2  Sim.  c|-  Stu.  37.  (c)  1  Mad.  516.    7  Taunt.  355. 

(rf)  6  Taunt.  402.  (e)  2  M.      S.  576. 

(g)  3M.  4;  S.  512.  U)  4  Taunt.  213. 

(0  Wright  \.  Wakeford,  17  r«.  451.   {k)  11  Ves.  AST 

execution. 
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execution.  But  tlie  case  of  a  power  is  different,  for  the 
reasons  before  given.  [He  then  proceeded  to  argue 
other  points  of  the  case:  but  the  judgment  renders  it 
unnecessary  to  enter  into  these.] 

Sir  JV.  W.Follett,  Sohcitor  General,  S'lv  John  CamjMl, 
JVaddingt07i,  and  G.  T.  IVhile,  for  the  several  defendants. 
The  general  attestation  is  sufficient.  It  is  true  that, 
where  the  attestation  specifies  the  fulfihnent  of  some 
requisites  only,  this  has  been  held  an  insufficient  attest- 
ation as  to  those  not  specified,  on  the  principle  that 
expressio  unius  est  exclusio  alterius.  This  explains 
many  of  the  cases  which  appear  in  favour  of  the  plain- 
tiffs. But  here  the  attestation  is  general.  The  word 
attestation  simply  means  a  witnessing  of  an  act.  Suppose 
a  statute  (where  the  wording  cannot  be  considered  less 
precise  than  in  a  power)  requires  an  instrument  to  be 
sealed  and  attested  ;  all  that  it  is  requisite  for  the  wit- 
nesses to  put  in  writing  is  their  names:  the  other  for- 
malities are  inferred.  Indeed  th.e  specification  of  a  fact 
in  the  attestation  is  of  so  little  importance,  that  it  does 
not  supersede  the  necessity  of  calling  the  witness  to 
prove  the  fact,  if  essential.  \_Coleridge  J.  Do  you  say 
that  it  is  not  necessary  for  the  witnesses  to  sign?] 
They  need  only  verify  ;  that  must  be  by  signature,  or 
putting  marks.  [Lord  Denman  C.  J.  It  seems  to  have 
been  assumed,  in  Doe  dem.  Mansfield  v.  Peach  (a),  that 
more  was  necessary.]  The  question,  whether  a  simple 
verification,  without  specifying  any  particulars,  would 
suffice,  did  not  arise  there.  The  Statute  of  frauds, 
29  C.  2.  c,3.  s.  5.,  requires  that  a  devise  of  lands  shall 


1835. 


Doe  dein. 
SriL.SEuav 

against 
Sir  Francis 

JBUKOETT. 


(a)  2  M.  i'  S.  576. 

B  3 
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1835. 

Doe  dem. 

Spilsbuhy 

against 
Sir  Francis 


be  in  writing,  and  signed,  and  attested  and  subscribed 
in  the  devisors  presence  by  three  credible  witnesses* 
It  is  not  necessary,  under  this  act,  that  the  attestation 
should  specify  the  performance  of  the  formalities.  In 
ElHs  V.  Smith  (a)  a  declaration  by  a  devisor  before  the 
three  subscribing  witnesses,  that  a  document  was  his 
will,  was  held  equivalent  to  a  signing  by  him  before 
them.  From  the  judgment  in  Hands  v.  James  {h)  it 
appears  that,  under  this  section,  neither  the  inserting 
nor  omitting,  in  the  attestation,  of  the  performance  of 
a  formality,  is  conclusive ;  the  question  of  fraud  goes 
to  a  jury.  Brice  v.  Smith  (c)  and  Croft  v.  Pawlet  {d\  are 
to  the  same  effect;  and  other  cases  are  collected  in 
Westheech  v.  Kennedy  {e).  Then,  is  the  case  of  a  power 
distinguishable  from  a  case  under  sect.  5.  of  the  Sta- 
tute of  frauds?  Sir  Edward  Siigden  (g)  puts  them  on 
the  same  footing,  and  dissents  from  the  strict  rule 
adopted  in  the  case  of  powers.  In  McQueen  v.  Far- 
quhar  (h)  the  power  did  not  require  attestation,  but 
only  that  the  execution  should  be  in  the  presence  of 
the  witnesses ;  and  it  was  held  not  necessary  that 
the  attestation  should  specify  the  fact.  In  Wright  v, 
Wa/ceford  (z)  Lord  Eldon  distinguished  the  case  from 
McQueen  v.  Farqiihar  (^),  and  left  the  general  question, 
as  to  the  necessity  of  specifying  the  formalities  in  the 
attestation,  in  doubt,  treating  it  as  new.  The  Court 
of  Common  Pleas  (Ic)  afterwards  decided  that  the 
execution  was  not  good ;  and  Lord  Eldon,  of  course, 


(a)  1  Ves.  jun.  11. 

(c)  Willes,  1. 

[e)  1  Ves.  ^  B.  362. 

(/i)  1 1  Ves.  467. 


{b)  <2  Coin,  Rep.  532. 
{d]  2  Str.  1109. 

(g)  \Sugd.  Powers,  317,  6tli  ed.  (1836). 
(i)  17  Ves.  454. 


{k)  Wright  V.  Waktfard,  4  Taimt,  213, 
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coiald  not  require  the  purchaser  to  complete  the  pur-  1835. 

chase,  althouf^h  he  mwht  have  dissented  from  the  iud^- 

ment  in  the  court  of  Common  Pleas.    Now  it  will  be  Spilsbukv 

a  gain  si 

found  that  all  the  cases,  in  which  attestations  have  been  sir  Francis 
held  incomplete  for  not  specifying  the  formalities,  rest  urdeit. 
upon  Wright  v.  Wakeford  (a).  But  there  the  attestation 
did  specify  the  performance  of  a  part  of  the  formalities: 
the  case  therefore  falls  within  the  distinction  first  pointed 
out.  The  same  may  be  said  of  Wright  v.  Barlow 
and  Doe  dem.  HotchJciss  v.  Pearce{c).  Stanhope  v.  Keir(d) 
was  decided  by  Sir  John  Leach,  when  Vice- Chancellor  : 
but  he  afterwards,  when  Master  of  the  Rolls,  laid  down 
a  different  doctrine  in  Buller  v.  Burt  (e),  and  held  that 
the  attestation  shewed  that  all  had  been  done  in  the  pre- 
sence of  the  witnesses,  which  was  stated  in  the  body  of 
the  deed.  That  is  consistent  with  common  sense;  the 
case  is  as  if  the  witnesses  had  heard  the  party  say,  I 
publish,"  and  had  signed  as  witnesses.  In  Moodie  v. 
Reid[g\  cited  in  that  case,  the  question  turned  on  the 
meaning  of  the  word  "  published."  There,  the  body  of 
the  will  specified  the  signing,  but  not  the  publication ; 
and  Gibbs  C.  J.  said,  "  the  witnesses  have  clearly 
attested  the  signing,"  thougli  the  attestation  specified 
nothinj;.  Now  here  the  bodv  of  the  will  contains  an 
assertion  of  the  performance  of  all  the  requisites.  It 
must  be  contended,  on  the  other  side,  that  the  witnesses 
attest  nothing  :  if  they  attest  anything  they  attest  all  that 
is  stated  in  the  will.  Admitting,  therefore,  that  the 
cases,  where  there  is  a  partial  specification  in  the  al^ 

(a)  4  Taunt.  213.  (7?)  :3  M.      "S'  512. 

(c)  6  Ttmnt.  402.  {d)  2  Sim  .j;  Stu.  37. 

{e)  Cited  from  MS.     See  p.  15,  post. 
in)  7  Taunt.  355. 
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testation,  are  rightly  decided  (although  they  seem  op- 
posed to  the  decisions  on  sect.  5.  6f  the  Statute  of  frauds), 
the  present  case  is  precisely  within  the  rule  in  Buller  v. 
Burt  [a) ;  and  Ward  v.  Swift  (b)  is  upon  the  same  prin- 
ciple. The  retrospective  statute  of  54*  G.  3.  c.  168. 
cannot  be  considered  a  legislative  declaration  that  the 
law  requires  a  specification  of  the  formalities  in  the  at- 
testation ;  it  was  passed  merely  to  remedy  the  omission 
of  the  fact  of  signing  in  attestations  already  made,  and  it 
treats  the  law  as  doubtful. 


Preston  in  reply.  The  argument  on  the  other  side  is, 
that  the  attestation  has  the  same  effect  as  if  the  words 
used  in  the  body  of  this  will  were  inserted  in  the  attest- 
ation. If  that  were  so,  the  question  in  ffard  v.  Sivift  {b) 
could  not  have  arisen ;  for  Lord  Lyndhurst  [c)  there 
clearly  considered  that  the  publication  was  asserted  in 
the  will. 

Cur,  adv.  mlt. 

In  this  term  [November  ^'^ih),  I^oyA  Denman  C.J. 
delivered  the  judgment  of  the  Court.  After  reading  the 
material  points  of  the  settlement  of  1787,  and  the  will, 
his  Lordship  proceeded  as  follows. 

The  defendants  claim  under  that  will,  contending 
that  it  is  made  in  pursuance  of,  and  is  a  due  execu- 
tion of,  the  power  in  the  marriage  settlement.  The 
plaintiff  says  that  it  is  not  a  due  execution  of  the 
power  in  the  marriage  settlement ;  and  he  claims  under 
the  subsequent  limitation  of  the  settlement.    And  one 

(a)  Cited  from  MS.    See  p.  15,  post. 
{h)  1  Cr.  cl  M.lli.    S.  C.  3  T7/rwh.  122. 
(c)  1  Cr.  ^  M.  174.    3  Tyrwh.  125. 
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question  in  the  special  case  is,  whether  that  will  be  a 
due  execution  of  the  powers  in  the  marriage  seltle- 


DoE  dem. 
Spilseury 

against 


1835. 


ment. 


At  the  beginning  of  the  will,  Lydia  Heiming  Ward  Sir  Francis 
publishes  and  declares  that  to  be  her  last  will  and  testa-  S"«^^ett. 
ment.  At  the  end  of  it  she  declares  that  only  to  be  her 
last  will  and  testament,  and  says,  "  In  witness  whereof  I 
have,  to  this  my  last  will  and  testament,"  "  set  my  hand 
and  seal  the  12Lh  day  of  September^  in  the  year  of  our 
Lord  1789."  And  then  there  is  signed  the  name  Lydia 
Henning  Skynner,  and  a  seal  opposite  to  it. 

On  the  face  of  the  instrument,  therefore,  it  appears 
that,  at  the  beginning  of  the  will,  she  publishes  it,  and 
at  the  end  she  declares  it  to  be  her  last  will  and  testa- 
ment, and  that  she  puts  her  hand  and  seal  to  it;  and 
there  is  her  hand  and  seal  in  flict  actually  put  to  it. 
Therefore,  on  the  face  of  the  instrument  itself,  it  pur- 
ports to  be  her  will,  and  to  be  signed,  sealed,  and  pub- 
lished by  her,  and  her  name  and  seal  are  affixed. 

It  was  proved  by  the  depositions  of  Charles  Ball  and 
'Elizabeth  Ball,  now  deceased,  as  stated  in  the  case, 
that  the  will  was  signed,  sealed,  and  published  by  Lydia 
Henning  Skynner,  in  the  presence  of  Charles  Ball, 
Elizabeth  Ball,  and  Ann  Ball,  Objections  were  made 
that  these  depositions,  in  this  stage  of  the  proceedings, 
and  considering  the  parties  to  the  suit,  were  not  admis- 
sible in  evidence ;  and  also  that,  there  being  one  of  the 
witnesses  who  was  alive,  that  witness  ought  to  have  been 
called.  We  think  these  objections,  if  well  founded  on 
general  principles  in  themselves,  are  not  material  in 
the  present  case,  for  the  reasons  which  will  be  given 
hereafter. 

But  then,  as  the  settlement  creating  the  power  re- 


quu'es 
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1^^^*  quires  the  signing,  sealing,  and  publishing,  not  only  to 
'^"7"""^".      be  in  the  presence  of,  but  also  to  be  attested  by,  three 

Udfe  dem. 

Spilsbuuv     or  more  witnesses,  unless  they  attest  the  signing,  seal- 

against 

Sir  Francis    ing,  and  publishing,  the  niere  fact  of  its  being  signed, 
URDETT.     sejjigj^  and  published,  in  their  presence,  would  not  sup- 
port the  instrument. 

The  plaintiff  says,  that  the  attestation  ought  to  have 
expressed  that  the  will  was  signed,  sealed,  and  pub- 
lished, by  Skijnner  in  the  presence  of  the  three  wit- 
nesses, and  that,  it  not  being  so  expressed,  the  will  is  a 
void  execution  of  the  power.  On  the  other  hand  the 
defendants  say  that,  whatever  might  have  been  the  case 
if  some  of  the  requisites  of  signing,  sealing,  and  pub-' 
lishing  had  been  expressed  in  the  attestation,  and  it 
had  been  silent  as  to  the  others,  yet  this,  being  a  ge- 
neral attestation  without  going  into  any  particulars, 
must  be  taken  to  affirm  that  all  has  been  done  in  the 
presence  of  the  witnesses  which  is  stated  in  the  body  of 
the  will:  and,  as  it  is  there  stated  that  the  will  was 
signed,  sealed,  and  published,  the  attestation  must  be 
taken  to  attest  that  all  those  things  have  been  done. 

But  it  may  be  said,  here  are  three  ingredients,  which 
together  make  one  entire  complex  substance,  which 
must  be  verified  in  toto;  and,  though  each  taken  by 
itself  is  proved,  yet,  as  it  does  not  express  that  the 
attestation  applies  to  the  whole,  it  may  apply  to  one  or 
two,  or  to  all  the  three  ingredient  parts,  and  it  is  un- 
certain to  which  it  refers,  and,  therefore,  it  is  uncertain 
and  must  be  rejected  altogether.  And  several  cases  on 
this  point  are  referred  to,  none  exactly  ad  idem,  yet 
containing  a  sufficient  body  of  legal  reasoning  and  au- 
thority to  make  the  principle  of  these  cases  applicable 
to  the  present. 

The 
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The  case  most  relied  upon  is  that  of  Wright  v.  Wake- 
ford i  V^hich  first  came  on  in  the  Court  of  Chancery  (a), 
on  a  bill  filed  for  a  specific  performance  of  an  agree- 
ment for  the  sale  of  an  estate ;  wherein  Lord  Eldon 
directed  a  case  to  be  made  for  the  opinion  of  the 
Court  of  Comm.on  Pleas,  which  was  done;  and  it  is 
reported  in  Taunton  (b),  Mansfield  C.  J.  was  of  opinion 
that  the  attestation  must  be  understood  to  apply  to 
the  signing,  as  well  as  to  the  sealing  and  delivery ;  but 
the  other  judges.  Heath,  Lawrence,  and  Chambre,  were 
of  opinion  that  the  signature  of  the  parties  was  not 
comprehended  in  the  words  made  use  of  in  the  attest- 
ation. The  principle  of  this  decision  was  adopted  by 
the  whole  Court  of  King's  Bench  in  a  subsequent  case 
of  Doe  dem,  Mansfield  v.  Peach  (c),  and  in  Wright  v. 
Barlow  (d),  and  by  the  Court  of  Common  Pleas  in 
JDoe  dern.  Hotchiss  v.  Pearce  [e]. 

The  present  case,  in  our  opinion,  differs  from  these, 
which  may  have  been  decided  on  the  ground  that,  the 
attestation  embracing  part  but  not  the  whole,  the  maxim 
expressio  uniiis  est  exclusio  alterius  is  to  be  applied  to 
them. 

Before  the  case  of  Wright  v.  Barlow  (d)  an  act  of 
parliament  (54  G.  3.  c,  168.)  had  passed,  to  remedy  the 
inconvenience  and  mischief  which  mi<iht  have  occurred 
in  consequence  of  the  decision  of  Wright  v.  Wake-' 
ford  (J)),  and  the  other  cases:  that  act  had  only  a  re- 
trospective effect :  but,  if  cases  similar  to  Wright  v. 
Wakeford  {b\  and  the  other  cases,  were  now  to  be  con- 
sidered, that  act  of  parliament  might  be  contended  to 
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(c)  17  Ves.  454. 
(c)  2  M.  <|-  S.  57G. 
{e)  6  Taunt.  402. 


(6)  4  Taunt.  213. 
((/)  3  M.  f  S.  51 '2 
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operate  as  a  legislative  declaration  that  those  case& 
were  rightly  decided.  But,  though  the  act  was  men- 
tioned in  Wright  v.  Barlow  (a),  it  did  not  draw  forth 
any  opinion  from  the  Court  that  it  had  the  effect  of 
such  a  legislative  declaration. 

Bnt  there  is  another  class  of  cases,  where  the  attest- 
ation has  been  general,  as  in  the  case  here,  and  their 
application  to  the  present  case  must  now  be  considered. 

In  the  case  of  Moodie  v.  Reid^  the  Vice-Chancellor  (Jj) 
directed  a  case  to  be  sent  for  the  opinion  of  the  Court 
of  Common  Pleas,  which  was  done,  and  the  case  is 
reported  in  'Taunton  [c).  By  a  marriage  settlement, 
trustees  were  to  stand  possessed  of  certain  monies,  in 
trust  for  such  persons,  and  for  such  intents  and  pur- 
poses, and  in  such  manner,  as  Sarah  Croxuher,  by  any 
deed  or  instrument  in  writing  to  be  by  her  sealed  and 
delivered  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  to 
be  by  her  signed  and  published  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  should  direct 
or  appoint.  The  execution  of  the  power  was  by  the 
will  of  Sarah  Moodie,  who,  after  expressing  a  'hope 
that  no  means  would  be  taken  to  set  aside  her  bequests, 
even  though  it  should  be  found  that  due  forms  were 
wanting  to  render  them  properly  valid  according  to  law, 
concluded  thus :  — 

*'  These  my  last  bequeaths  signed  by  me  this  4th  day 

February,  1812. 

Sarah  Moodie, 

Witness  A.  B. 


(a)  iiM.<^S.  512,  (6)  1  Mad.  516. 


(c)  7  Taunt. '355, 
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The  two  witnesses  to  the  Vv'ill  were  examined,  and  1835. 
stated  that  Sarah  Moodk  signed  or  subscribed  her  name 

DoK  dem. 

in  the  presence  of  the  witnesses:  and  one  of  them  fur-  Spilsbury 

.  against 

ther  stated  that,  from  what  Sarah  Moodie  said  m  her    sir  Francis 

,     ,  .  ,  '11  BURDETX, 

presence  and  neanng  on  that  occasion,  the  deponent 
understood  that  the  paper  writing  was  her  will :  and 
another  witness  said  that,  from  the  expressions  made 
use  of  by  the  said  Sarah  Moodie  at  the  time  of  her 
signing  the  said  writing,  she  understood  tliat  such 
writing  was  the  will  of  Sarah  Moodie,  The  question 
was,  whether  this  will  was  a  due  execution  of  the  power  ? 
Lord  Chief  Justice  Gibbs  makes  some  remarks  upon 
this  case  :  he  says,  "  here  the  power  is  to  be  exer- 
cised by  a  will  signed  and  published.  Therefore  there 
must  be  some  publication  here:  the  will  must  be  signed, 
published,  and  attested ;  and  there  must  therefore  be 
some  attestation  here,  of  signing  and  publication."  He 
goes  on  to  add,  "  Though  the  most  respected  late  Chief 
Justice  of  this  Court  differed  from  the  other  judges  in 
Wright  V.  Wakeford{a)^  it  is  established  by  that  case, 
that  the  witnesses  must  attest  everything  that  is  necessary 
for  the  execution  of  the  power.  Here  the  witnesses 
have  clearly  attested  the  signing ;  the  question  is, 
whether  they  have  attested  the  other  formality,  of  pub- 
lication, in  attesting  the  signing.  If  the  act  of  the  tes- 
tatrix in  calling  on  the  witnesses  to  attest  her  will,  be  a 
publication  of  it,  then  their  attesting  that  she  signed  it, 
attests  her  publication  also,  because  they  attest  that  by 
which  she  publishes  it." 

In  that  case,  on  a  general  form  of  attestation,  the 
power  was  held  not  to  be  well  executed.    But,  from  the 

(«)  4  Taunt.  213, 
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183.5.       language  of  the  Chief  Justice  Gibbs,  it  seems  as  if  the 
dem.     ^^^cision  had  been  on  the  ground  that,  in  fact,  there  was 
Spilsbphy     no  publication,  which  the  power  required :  but,  if  there 
Sir  Francis    had  been  in  fact  a  publication,  the  general  form  of 
attestation  would  have  been  sufficient.    At  the  same 
time,  however,  taking  the  actual  decision  and  the  reasons 
altogether,  we  think  that  it  does  not  lead  us  to  any  clear 
conclusion  as  applicable  to  the  present  case. 

Having  cited  this  case,  we  feel  that  we  ought  to  notice 
an  opinion  expressed  by  Lord  Chief  Justice  Gibbs,  that 
"a  will,"  as  such,  requires  no  publication.    He  says, 

be  publication  what  it  may,  a  will  may  be  good  with- 
out it."  The  opinion  thus  expressed,  of  so  very  eminent 
a  judge  as  Lord  Chief  Justice  Gibbs,  and  more  particu- 
larly when  he  called  on  the  bar  to  say  what  publication 
was,  and  he  did  not  wonder  that  he  had  no  answer, 
might  certainly  be  taken  to  imply  that  such  was  the  law. 
We  do  not  at  all  say  whether  we  think  it  is  law  or  not, 
but  only  that,  having  cited  the  case,  we  do  not  mean  to  be 
taken  to  acquiesce  in  that  opinion,  and  we  leave  the 
matter  as  it  was  before  that  opinion  was  expressed. 

The  next  case  of  a  general  attestation  is  that  Stan- 
hope v.  Keir  [a).  The  power  was  for  Eugenia  StariJwpe, 
"  by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  to  the  same,  signed  and  published  by 
her  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,"  to  appoint,  &c.  The  execution  of 
the  power  was  by  a  will  in  the  following  amongst  other 
words :  — 

"  I  Eugenia  Keir,  formerly  Eugenia  StanJiope,  hereby 
give  and  bequeath  all  that,"  &c.  &c. ;  "  and  this  is  my 


(a)  2  Sim.  ^  Stu.ST. 
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last  will  and  testament,  made  and  signed  in  the  year  of 
our  Lord  1818,  on  the  19th  day     November,"  Sec. 
(Signed)  Eugenia  Kcir  (L.  S.) 

In  the  presence  of"  A,  B. 

E,F. 

To  a  bill  filed  to  have  a  declaration  made  as  to  the 
property,  on  the  ground  that  the  will  was  not  ex- 
ecuted according  to  the  power,  the  defendant  pleaded 
the  will,  and  set  forth  the  will  and  attestation,  and 
averred  that  the  will  was  signed  and  published  in  the 
presence  of  and  attested  by  three  witnesses,  &c.  &c. 
On  the  argument  for  the  bill  it  was  insisted  that  the 
appointment  was  not  duly  made  by  the  will.  It  was 
admitted  that  the  power  required  that  the  witnesses 
should  attest  the  signing  and  publishing  of  the  appoint- 
ment, but  insisted  that  the  declaration  with  which  the 
will  concluded  was  in  effect  a  publication,  as  well  as  a 
signing,  and  that  the  witnesses,  by  adding  their  names 
to  this  declaration,  attested  both  facts.  The  Vice-Chan - 
cellor.  Sir  John  Leach,  said  he  could  not  assume  more 
from  the  attestation  than  that  they  saw  Mrs.  Keir  sign 
the  instrument,  and  overruled  the  plea. 

Whether  or  not  we  entirely  agree  with  the  Vice-Chan- 
cellor's observations  in  this  case,  we  must  remark  that, 
though  the  attestation  was  general,  it  immediately  follows, 
and  may  be  taken  as  adopting,  a  statement  by  the  tes- 
tatrix that  the  will  was  signed  by  her,  not  signed  and 
published,  in  the  terms  of  the  power. 

It  is  to  be  observed  that  Sir  John  Leach  was  the 
Master  of  the  Rolls  who  decided  Bailer  v.  Burt,  which 
we  are  now  about  to  mention. 

In  the  case  of  Biiller  v.  Btirt,  which  was  heard  before 

the 
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the  Master  of  the  Rolls,  (Sir  John  Leach)  on  the  25th 
oi'  JFebruari/  1829,  which  is  not  reported,  but  a  copy  of 
which  case  has  been  furnished  to  us,  Mrs.  Louisa  Smith, 
a  married  woman,  being  by  settlement  empowered 
to  dispose  of  certain  personal  property  by  any  deed 
sealed  and  delivered  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  executed  an  instru- 
ment purporting  to  be  a  disposition  of  part  of  that  pro- 
perty in  favour  of  the  defendant  ^wr^.  This  instrument 
concluded  v/ith  the  following  words:  — 

"  Signed  and  sealed  at  Cotton  aforesaid,  this  13th  day 
of  September,  in  the  year  of  our  Lord  1813,  by  L,  Smith, 
(L.  S.) 

Witness,  John  H.  Burt, 

Hannah  Bowles" 
The  Plaintiffs  by  their  bill  alleged  that  the  instrument 
of  the  20th  of  September  1813  had  never  been  delivered, 
and  that,  even  if  it  had  been  delivered,  it  was  not  a  due 
execution  of  the  power.  The  defendant  Burt,  who 
claimed  under  the  appointment,  swore  that  he  believed 
that  the  instrument  had  been  delivered  by  Mrs.  Smith 
to  his  father  J.  H.  Burt,  among  whose  papers  it  had 
been  found.  The  only  question  argued  at  the  hearing 
was,  whether  the  instrument  was  a  due  execution  of  the 
})ower  ? 

The  Master  of  the  Rolls  (Sir  John  Leach),  said, 
"  the  attestation  of  the  witnesses  being  considered  as  a 
part  of  the  appointment,  it  must  follow  that  wiien  the 
words,  '  witfiesses,'  without  more,  is  used  in  the  attest- 
ation, it  affirms  that  all  has  been  done  in  the  presence 
of  the  witnesses  which  is  staled  in  the  body  of  the  deed. 
Here,  in  the  body  of  the  deed,  it  is  stated  to  be  signed 
and  sealed,  but  it  is  not  stated  to  have  been  delivered; 

and, 
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and,  as  the  general  word  '  witnesses '  can  affirm  no 
more  than  the  deed  states,  there  is  in  this  case  no  attes- 
tation of  that  essential  part  of  that  which  is  required  for 
tjie  due  execution  of  the  power,  the  delivery  of  the  deed  ; 
the  power  therefore  is  not  well  executed."  The  Master 
of  the  Rolls  goes  on  to  say,  "  the  case  of  Moodie 
V.  Beid{a)  is  in  principle  a  complete  authority  for  this 
decision."  He  adds,  "  the  difference  in  circumstances 
between  the  two  cases  is,  only,  that  there  the  word 
^published'  was  omitted  in  the  body  of  the  deed,  and 
here  the  omission  is  of  the  word   delive^^edj  " 

In  this  case,  therefore,  the  general  form  of  attestation 
was  held  not  sufficient  to  make  the  instrument  a  good 
execution  of  the  power ;  but  the  reason  is  very  satis- 
factorily explained  in  the  judgment  of  the  Master  of  the 
Rolls,  in  which  judgment  we  fully  acquiesce. 

The  latest  reported  case  on  this  subject  is  Ward 
y.  Swift  [h).  And  there,  under  indentures  of  lease  and 
release,  a  power  was  given  to  Mary  Swift  to  appoint, 
as  she  by  any  deed,  &c.,  or  by  her  last  will  and  testament 
Xo  be  by  her  duly  executed  and  published  under  her 
hand  and  seal,  in  the  presence  of,  and  to  be  attested  by, 
three  or  more  credible  witnessCvS,  should  direct,  limit, 
or  appoint,  &c.  And,  on  the  5th  of  August  1801,  the 
said  Mary  Swift  signed,  sealed,  and  delivered,  as  and 
for  her  last  will  and  testament,  an  instrument,  of  which 
the  signature  and  attestation  are  as  follows  :  — 

"  In  witness  whereof  1  have  set  my  hand  and  seal 
hereto,  this  5th  day  of  August^  a.  d.  1801,  in  the  pre- 
sence of  the  under  written, 

Mary  Swiftr  (L.  S.) 


(a)  1  Mad.  516.    7  Taunt.  355. 

(6)  1  Cr.     M.171.    S.  C,  3  Tt/rwk.  122. 


1835. 

Doe  dem. 
Spilsbury 

against 
Sir  Francis 

BURDEIT. 


Vol.  IV. 


«  Signed, 


CASES  IN  MICHAELMAS  TERM 


"  Signed,  sealed,  and  delivered'  this  5th  day  of  August 
1801,  as  the  last  will  and  testament  of  the  said  testatrix, 
Mary  Swift,  who,  in  her  presence,  and  in  the  presence 
of  each  other,  have  put  our  names  as  witnesses  thereof. 

H.  F.  , 
LG, 

On  the  trial  of  an  issue,  the  jury  found  tliat  Maiy 
Swift  signed,  sealed,  and  delivered  the  instrument  as 
her  last  will  and  testament,  in  the  presence  of  the  three 
witnesses  who  attested  the  execution.  The  Court  of 
Exchequer,  on  a  case  reserved,  certified  that  it  was  a 
due  execution  of  the  power.  The  main  question  seems 
to  have  been,  whether  there  was  a  publication  of  the 
will.  This  case  was  much  relied  upon  for  the  defend- 
ants. We  do  not  feel  that  it  operates  farther  than  to 
show  that  the  precise  words  of  the  power  need  not  be 
pursued  in  the  attestation,  but  that  an  attestation  con- 
taining equivalent  words  may  be  good. 

Here  the  power  requires  that  the  will  should  be 
signed,  sealed,  and  published,  in  the  presence  of,  and 
be  attested  by,  three  or  more  witnesses.  The  will,  on 
the  face  of  it,  has  all  the  requisites  which  the  power 
requires.  It  purports  to  be  published,  and  to  be  signed 
and  sealed ;  and  the  attestation  is  a  general  one,  and 
which,  we  are  of  opinion,  in  the  language  of  the  Master 
of  the  Rolls  in  Buller  v.  Burt  (a),  affirms  that  all  has 
been  done  in  the  presence  of  the  witnesses  which  is 
stated  in  the  body  of  the  instrument.  And,  therefore, 
upon  the  form  of  the  instrument,  we  are  of  opinion  that 
it  is  a  good  execution  of  the  power. 

(a)  Ante,  p.  15. 

Our 
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Our  principal  remarks  hitherto  have  been  on  the  attest- 
ation ;  but,  besides  the  attestation,  it  is  necessary  to  have 
the  fact  proved  by  evidence,  that  it  was  signed,  sealed,  and 
published,  in  the  presence  of  three  or  more  witnesses. 

We  before  stated  that  the  depositions  were  objected 
to,  on  the  ground  that  depositions,  taken  under  the 
circumstances  these  were,  could  not  be  received  in  evi- 
dence; and  also  that,  one  of  the  subscribing  witnesses 
being  alive,  that  witness  ought  to  have  been  called,  not- 
withstanding the  case  of  Wright  v.  Doe  dem,  Tatham  [a)\ 
but  we  said  these  objections  were  immaterial  for  the 
reasons  we  should  afterwards,  and  which  we  now,  give. 

The  will  is  more  than  thirty  years  old,  and  therefore 
proves  itself,  without  calling  any  witnesses,  even  were 
they  all  alive. 

But  then,  on  the  will  being  put  in,  it  must  appear  to 
be  witnessed  in  such  a  way  as  proves  that,  on  the  face 
of  it,  it  was  regularly  executed  according  to  the  power ; 
and,  as  we  are  of  opinion  that  the  attestation  goes  the 
whole  length,  as  far  as  the  mere  attestation  goes,  that 
all  the  requisites  of  the  power  were  complied  with,  it 
therefore  purports,  on  the  face  of  it,  to  have  been  exe- 
cuted with  all  the  requisites,  and  it  then  becomes  an 
instrument  which  proves  itself,  just  as  much  as  any 
other  instrument  of  that  age,  whether  deed,  or  will,  or 
other  instrument,  proves  itself. 

Something  was  said  in  argument  respecting  the  Sta- 
tute of  Frauds,  which  requires  all  devises  of  lands  to  be 
in  writing,  and  signed  by  tiie  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence  and  by  his 
express  directions,  and  to  be  attested  and  subscribed  in 
the  presence  of  the  said  devisor  by  three  or  more  cred- 
(«)  1  A,  ^  E.  s, 

C  2  ibie 


1835. 
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1835.  ible  witnesses;  and  there  is  no  doubt  whatever  but  that 
"    7~  attestation  in  the  present  form  would,  both  on  prin- 

Uoe  dem.  ^  * 

Spilsbury     ciple  and  decided  cases,  be  sufficient  to  satisfy  the  words 

against 

Sir  Francis  of  the  Statute  of  Frauds.  All  that  the  statute  requires 
to  be  done  by  the  testator  himself  is,  that  he  should  sign 
the  will ;  and  one  may  call  that  the  statutory  power  or 
direction;  and  then,  if  it  be  in  fact  signed,  and  wit- 
nesses put  their  names  as  witnesses  to  a  document  with 
the  signature  before  their  eyes,  and  that  is  all  that  the 
statute  requires  them  to  attest,  no  doubt,  one  would 
suppose,  could  ever  be  entertained  that  that  was  an  at- 
testation of  the  signing.  But,  as  the  power  in  this  case 
requires  other  things  to  be  attested  besides  the  signing, 
we  think  it  requires  more  discussion  and  consideration 
than  would  arise  on  the  Statute  of  Frauds ;  and  there- 
fore, though,  as  far  as  it  goes,  the  attestation  under  the 
Statute  of  Frauds  may  assist  the  decision,  something 
more  is  requisite  to  enable  us  to  come  to  the  conclusion 
we  have  done. 

The  special  case  presents  other  points  for  our  con- 
sideration, as  to  the  effect  of  the  proceedings  in  the 
Court  of  Chancery  and  the  copyhold  court,  and  the 
fines.  But,  in  the  view  we  have  taken  of  the  case,  those 
points  need  not  be  noticed. 

Upon  the  whole  of  the  case,  we  are  of  opinion  that 
there  must  be  judgment  for  the  defendants. 

The  same  question  that  we  have  been  considering 
arises  also  in  the  case  of  Doe  dem,  Splshury  arid  another 
V.  Ski/nner  ayid  others, ;  and  in  that  case  also  there  must 
be  judgment  for  the  defendants. 

Judgment  for  the  defendants  in  each  case  [a], 

(p)  See  Pearse  v.  Morrice,  2  A,  <|;  E.  84, 
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Willis  and  Another,  Assignees  of  Norcliffe, 
a  Bankrupt,  against  The  Governor  and  Com- 
pany of  the  Bank  of  England. 

TROVER  for  three  bank  post  bills.   Plea,  the  general  Giving  cash  for 
11         •It/'  7  T-»  !T-         ^  bank  post 

issue.    At  the  trial  before  Alderson  B.  at  the  Lan-  bin  is  a  pay- 
caster  Spring  Assiizes,  183i,  the  plaintiffs  had  a  verdict  Jhe"protection 
for  1500/.,  subject  to  the  opinion  of  this  Court  on  the  ^''^f  ^/ 

'  *  Stat.  6  G.  4» 

foliowinff  case  :  —  ^*  f 

^  to  "  all  pay- 

Cfiarles  Norcliffe,  before  his  bankruptcy,  carried  on  ments  really 

and  bona  fide 

trade  at  Liverpool  as  a  dealer  in  zinc.    On  the  2d  of  made'*  to  any 
March  1833,  Messrs  BlacJcstock  and  Bunce,  solicitors  in  IhTcommi'ssfon! 
London,  received  on  account  of  the  said  C,  Norcliffe  g„  ,^0^0?  bank- 
1600/.,  which,  on  the  same  day,  they  paid  to  the  Bank  [he^*^med"atab- 
o^Eng-land,  and  obtained  from  the  Bank  three  bank  post  sconded  with 

°         '  ^         two  500^.  bank 

bills  for  500/.  each  (which  are  those  in  question),  and  post  bills 

drawn  in  Lon- 

one  for  lOO/.,  all  dated  March  2d  1833,  payable  to  rfow,  payable 

to  himself, 

which  be  afterwards  indorsed  in  blank.  At  Gloucestev,  where  a  bfanch  bank  of  the  Bank 
of  Englandis  established  under  stat.  7  G.  4.  c.  46.  s.  15.,  he  delivered  the  bills  to  S.,  saying 
he  wanted  gold  for  them.  S.,  who  was  known  at  the  branch,  delivered  them  to  the  agent 
there,  and  received  1000/.  in  gold,  first  indorsing  them,  at  the  agent's  desire,  to  the 
Governor  and  Company  of  the  Bank  of  England.  paid  over  the  whole  1000/.  to 
having  iio  interest  in  the  bills,  and  having  acted  merely  as  his  friend  and  agent.  The 
commission  had  not  then  issued.  Neither  S.  nor  the  bank  agent  knew  of  the  act  of 
bankruptcy.  The  bills'were  sent  to  the  Bank  of  England  from  the  branch,  uncancelled. 
The  practice  at  the  branch  banks,  when  bills  are  changed  there,  is,  to  take  an  indorse- 
ment and  send  them  up  uncancelled  :  Held, 

First,  that  the  delivery  of  the  1000/.  to  <SL  for  the  bills  was  a  transaction  between  the 
Bank  o(  England  and  iV".  the  bankrupt,  by  their  respective  agents. 

Secnndly,  that  the  changing  of  the  bills,  whether  considered  as  a  purchase  of  them,  or 
as  a  payment  in  discharge  of  the  liability  of  the  Bank,  was  not  a  valid  transaction,  unless 
protected  by  sect.  82.  of  the  Bankrupt  Act,  as  a  payment  made  without  notice  of  an  act 
of  bankruptcy. 

JV.  absconded  (as  above  stated)  March  12th.     Application  was  made  by  solicitors  on 
the  16th  to  the  Bank  of  England,  to  stop  the  bills,  describing  them,  and  stating  that 
had  absconded  with  them.     On  the  8th  of  j4pril  the  same  solicitors  again  applied  at  the 
Bank  to  the  same  effect,  and  it  was  then  stated  that  a  fiat  of  bankruptcy  against  N\ 
was  expected  by  every  post.    The  bills  were  changed  at  Gloucester,  April  12th : 

Held,  that  there  was  sufficient  notice  to  the  Bank  to  take  away  the  protection  of  6  G.  4-. 
c.  16.  s.  82. ;  and  that  such  notice  to  the  Bank  operated  as  notice  to  the  branch  bank,  a  reai. 
«onable  time  having  elapsed  for  transmitting  it  before  the  bills  were  received  there  from  S, 

C  3  Narcliffd 
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Willis 
against 
The  Bank  of 
England. 


Norciiffe  or  his  order,  at  seven  days*  sight,  and  accepted 
by  the  Bank  at  the  time  they  were  issued  {a). 

On  the  same  day,  the  bills  were  remitted  by  Blackstock 
and  Bunce  to  Mr.  Grace  at  Liverpool^  then  the  attorney 
of  Norciiffe,  who  on  the  4th  March  paid  them  over  to 
Norciiffe,  On  the  12th  March  1833,  Norciiffe  absconded 
from  Liverpool,  and  committed  an  act  of  bankruptcy  on 
that  day.  On  the  16th,  Messrs.  Blackstock  and  Bunce, 
in  consequence  of  instructions  from  Liverpool,  applied  to 
the  Bank  of  England  in  London  to  stop  the  payment  of 
the  bank  post  bills,  and  informed  the  Bank  that  Norciiffe 
had  absconded  from  his  creditors  with  the  bank  post 
bills  in  question  ;  whereupon  an  entry  of  such  application 
was  made  by  the  defendants  in  their  books  in  the  fol- 
lowing terms,  which  entry  was  seen  at  the  time  by  the 
clerk  of  Messrs.  Blackstock  and  Bimce  who  made  the 
application  :  — 

"Messrs.  Blackstock  and  Bunce,  18  Serjeants^  Inn, 
Fleet  Street,  solicitors,  on  behalf  of  Robert  Grace  of 
Liverpool,  apply  to  stop  payment  of  the  four  following 
bank  post  bills  with  which  Charles  Norclffe  of  Liverpool 
has  absconded,  viz. 

"  No.  M.  7040  to  Charles  Norciiffe  500/." 
(Similar  descriptions  were  given  of  the  other  three  bills.) 

{a)  The  bills  were  in  the  following  form  :  — 
Bank  Post  Bill. 

No.  M.  7042.  London,  2d  March  1833. 

At  seven  days*  sight,  I  promise  to  pay  this  my  sola  bill  of  exchange 
to  Charles  Norciiffe,  Esquire,  or  order,  five  hundred  pounds  sterling, 
value  received  of  Messrs.  jBlackstocJc  and  Co. 

Accepted,  2d  March  1833. 

H.  Brent, 

For  the  Governor  and  Conopany  of  the  Bank  of  England. 

T,  Needham. 

£500.  T.  S. 
Entd.  E.  R. 

On 
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On  the  8th  of  April  the  bill  for  100/.  was  presented  1835. 
at  the  Bank  by  a  Mr.  Graves ;  but  payment  was  withheld, 

''  Willis 

in  consequence  of  the  stop,  on  the  indemnity  of  Messrs.  against 

^  ^  *^  The  Bank  of 

B,  and  2?.,  and  the  holder  was  referred  to  them ;  but  they  England. 
ultimatel}^  paid  Mr.  Graves  the  amount  of  his  claim 
upon  the  lOOZ.  bill,  and  the  Bank,  with  Graves's  con- 
sent, paid  the  amount  of  the  bill  to  Messrs.  B,  and  B. 
as  agents  of  Norcliffe's  assignees.  On  the  same  8th  of 
ApriL  the  defendants  were  again  informed  by  Messrs. 
B,  and  B,  that  Norcliffe  had  absconded  with  the  bills, 
and  were  also  told  by  them  that  the  necessary  docu- 
ments for  a  fiat  of  bankruptcy  against  Norcliffe  were 
then  expected  by  every  post,  and  they  were  again  re- 
quested not  to  part  with  the  100/.  bill;  and  accordingly 
the  defendants  withheld  the  payment  on  the  said  indem- 
nity of  Messrs,  B,  and  B, 

The  said  Charles  Norcliffe  was  acquainted  with  a  Mr. 
Sviallridge^  an  attorney  and  proctor  at  Gloucester^  who 
had  transacted  business  for  him  as  his  attorney  some 
time  before,  Norcliffe  having  formerly  kept  an  inn  at 
Stroud  in  Gloucestershire,  Norcliffe^  on  the  12th  of  April 
1833,  applied  to  Smallridge,  and  explained  to  him  that 
he  wanted  1000/.  in  gold,  to  pay  off  a  mortgage,  in 
exchange  for  two  of  the  bank  post  bills  he  then  pro- 
duced, which  were  two  of  the  bills  the  subject  of  the 
present  action. 

Mr.  Smallridge,  on  the  same  12th  of  April,  applied  to 
the  agent  for  the  Bank  of  England  branch  at  Gloucester 
for  1000/.  in  gold,  in  exchange  for  the  said  two  bank 
post  bills.  Smallridge  was  known  to  the  agent,  who 
gave  him  1000/.  in  gold  in  exchange  for  the  two  bills. 
Smallridge  immediately  afterwards  handed  over  the 
1000/.  in  gold  to  NorcUffe,    Smallridge  was  examined 

C  4  as 
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18S5.      as  a  witness  for  the  plaintiffs  at  the  trial,  and  stated  tliat 
he  gave  no  value  for  the  bills,  and  had  no  interest  iii 
against       them,  but  handed  the  whole  amount  of  the  proceeds 

The  Bank  of  ,      ,      ,  •  ,  i    ,  • 

ENGLANrJ.  over  to  the  bankrupt  without  any  deauclion,  and  that 
he  acted  merely  as  the  friend  and  agent  of  Norcliffe  inr 
the  transaction.  The  two  bills  so  changed  at  Gloucester 
were  indorsed  in  blank  by  the  bankrupt  some  time  after 
the  12th  of  March,  and  before  he  delivered  them  to  Mn 
Smallridge,  but  at  what  precise  period  did  not  appear. 
On  applying  for  change,  Smallridge  was  rec|uired  by  the 
agent  of  the  branch  bank  to  indorse  the  bills,  and  he  did 
so  before  receiving  the  cash,  as  follows: — "Fay  the 
Governor  and  Company  of  the  Bank  of  England,  d 
SmallridgeJ*  At  the  time  of  this  transaction,  Smallridge 
did  not  know  that  Norcliffe  had  absconded  from  his  cre- 
ditors or  committed  an  act  of  bankruptcy. 

The  said  two  bank  post  bills  were,  in  the  usual  course 
of  business,  remitted  by  the  said  agent  of  the  governol' 
and  company  of  the  Bank  of  England  at  Gloucester,  to 
the  Bank  of  England,  on  the  16th  of  April  1833,  and 
the  governor  and  company  gave  notice  thereof  to  Messrs^ 
B,  and  B.  by  the  following  letter :  — 


"  Secretary's  office^  Bank  of  England, 
«  Gentlemen,  17th  April  1833. 

"The  bank  post  bills  for  500/.  each"  (mentioning  the 
numbers  and  dates),  "  stated  by  you  to  have  been  em- 
bezzled, were  this  day  presented  at  the  Bank  for  pay- 
ment; and,  upon  application  at  this  office,  you  will  be 
furnished  with  the  particulars  of  the  information  col-^ 
lected  as  to  the  holder  of  the  bills.  The  governor  and 
directors  of  the  Bank  of  England  cannot  engage  to  with- 
hold payment  of  the  bills,  unless  they  are  furnished  b}' 

you 
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you  (and  that  immediately)  with  evidence  to  impeach 
the  title  of  the  holder.    I  am,"  &;c. 

"  M,  B.  Sampson.'' 

The  bills  when  remitted  to  London  were  not  cancelled. 
Bank  post  bills  changed  at  the  branches  are  required 
to  be  indorsed,  and  are  not  cancelled  at  the  branches. 
Such  bank  post  bills  frequently  circulate  about  the 
country  as  cash  for  a  very  considerable  period,  and  they 
have  a  great  circulation. 

On  the  11th  of  Jprtl  1833,  the  said  C.  Norcliffe 
applied  to  Messrs.  Tugi'oeU  and  Co.,  bankers  at  Bath^ 
to  whom  he  was  known,  having  some  time  before  had  an 
account  with  them  as  bankers,  to  change  the  third  bank 
post  bill  for  500/.  (No.  7041),  also  the  subject  of  the 
present  action.  Tugiicell  and  Co,  gave  him  cash  for  the 
same ;  and  Norcliffe  thereupon  indorsed  the  said  bill 
in  the  banking-house  of  TugweU  and  Co,  and  delivered 
it  to  them.  Tugiscell  and  Co.  afterwards  paid  away 
the  bill  for  value  to  Messrs.  Smith  and  Moger  of 
Bath,  and  they  afterwards  paid  the  same  for  value  to 
one  JLathhury.  The  case  then  stated  various  transfers 
of  this  bill  for  value,  in  the  course  of  which  {April  22d) 
it  came  a  second  time  to  the  hands  of  Tugwell  and  Co^. 
for  value ;  was  again  paid  away  for  value  by  them ;  and, 
ultimately,  was  paid  [May  29th),  by  one  W,  Templeton^, 
to  a  clerk  of  the  Bristol  Bank  of  England  branch,  as 
Cash  to  be  remitted  to  His  Majesty's  Exchequer,  on 
account  of  the  collection  of  the  taxes ;  and  the  Bank  of 
England  gave  the  Exchequer  credit  for  the  amount. 
The  last-mentioned  bill  was  remitted  in  the  usual  course 
of  business,  on  the  31st  of  May  1833,  by  the  branch 
bank  at  Bristol  to  the  said  governor  and  company,  who 

thereupon 
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]835r  thereupon  gave  notice  thereof  to  Messrs.  BlacJcstocJc  and 
~'         Bunce  by  a  letter  to  the  same  effect  as  that  ah'eady  set 

Willis 

against  forth, 
rhe  Bank  of        ^  , 

iliNGLAND.  On  the  18th  oi  April  1833,  a  nat  in  bankruptcy  was 
issued  against  Norcliffe,  under  which  he  was  duly  found 
and  declared  a  bankrupt,  and  the  plaintiffs  were  duly 
appointed  his  assignees.  And  the  case  stated  a  demand 
and  refusal  of  the  three  bills  before  action  brought. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther tlie  Plaintiffs  were  entitled  to  recover  the  three 
bank  post  bills  for  5001.  each,  or  any  of  them,  from  the 
defendants.  The  case  was  argued  in  last  Trinity 
term  [a). 

Wightman  for  the  plaintiflfs.  First,  as  to  the  bills 
changed  at  Gloucester,  If  they  had  been  presented  and 
chanjjed  at  the  Bank  in  London,  the  assii^nees  mii>ht 
have  recovered  them.  It  was  long  since  held,  that  in- 
dorsement by  or  on  behalf  of  a  bankrupt,  after  the 
act  of  bankruptc}',  passed  no  property,  Thomason  v. 
Frere  {b),  Pinlcerton  v.  Adams  {c) ;  and  tlie  law,  since 
Stat.  6  G,  At*  c.  16.  s.  82.,  is  still  the  same,  as  against 
those  who  know,  or  have  reason  to  know,  that  an  act  of 
bankruptcy  has  been  committed.  Here  the  Bank  in 
London  had  such  notice  and  accepted  it,  as  appears  by 
the  transaction  with  Graves,  It  makes  no  difference 
that  the  bills  were  presented  to  the  branch  bank  at 
Gloucester.  Notice  to  the  Bank  in  London  was  notice 
with  relation  to  all  the  places  ^where  they  carry  on  their 
business.     Before  stat.  7  G.  4*  c,  46.,  it  was  doubted 

(a)  June  5tli.    Before  Lord  Denman  C.  J.,  Littledale,  Pattesouj  and 
Williams  Js. 

(6)  \OEast,^\S.  (c)  2Esp,QU. 

whether 
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whether  the  Bank  of  Eiigland  could,  lawfully,  carry  on  1835. 
the  business  of  bankin<y  otherwise  than  under  the  imme-  ' — 


diate  direction  of  the  governor  and  company;  and  there-  against 


business  for  them  at  any  place  in  England^  and  to  in- 


tendence  {a).  Then,  if  they  think  proper  to  establish 
branches  in  several  places,  notice  given  at  the  Bank,  the 
head  office,  is  notice  to  the  agents  of  the  Bank  at  the 
branches,  whether  notice  to  the  agents  would  be  notice 
to  the  Bank  or  not.    It  may  be  said  that  there  would 

(a)  Stat.  7  G.  4.  c.  46.  s.  15.  "  And  to  prevent  any  doubts  that  might 
arise  whether  the  said  Governor  and  Company,  under  and  by  virtue  of 
their  charter,  and  the  several  acts  of  parliament  which  have  been  made 
and  passed  in  relation  to  the  affairs  of  the  said  Governor  and  Company, 
can  lawfully  carry  on  the  trade  or  business  of  banking,  otherwise  than 
under  the  immediate  order,  management  and  direction  of  the  Court  of 
Directors  of  the  said  Governor  and  Company;  be  it  therefore  enacted, 
that  it  shall  and  may  be  lawful  for  the  said  Governor  and  Company  to 
authorize  and  empower  any  committee  or  committees,  agent  or  agents,  to 
carry  on  the  trade  and  business  of  banking,  for  and  on  behalf  of  the  said 
Governor  and  Company,  at  any  place  or  places  in  that  part  of  the  United 
Kingdom  called  England^  and  for  that  purpose  to  invest  such  com- 
mittee," &c.  "  with  such  powers  of  management  and  superintendence, 
and  such  authority  to  appoint  cashiers  and  other  officers  and  servants  as 
may  be  necessary  or  convenient  for  carrying  on  such  trade  and  business 
as  aforesaid  ;  and  for  the  same  purpose  to  issue  to  such  committee,"  &c. 
«  cashier  or  cashiers,  or  other  officer  or  officers,  servant  or  servants,  cash, 
bills  of  exchange,  bank  post  bills,  bank  notes,  promissory  notes  and  other 
securities  for  payment  of  money :  provided  always,  that  all  such  acts  of 
the  said  Governor  and  Company  shall  be  done  and  exercised  in  such 
manner  as  may  be  appointed  by  any  bye-laws,"  &c.  to  be  made  by  the 
General  Court  of  the  Governor  and  Company,  or,  in  the  absence  of  such 
bye-laws,  by  direction  to  be  given  as  in  that  section  is  pointed  out. 
**  Provided  always,  that  in  any  place  where  the  trade  and  business  of 
banking  shall  be  carried  on  for  and  on  behalf  of  the  said  Governor  and 
Company  of  the  Bank  of  England,  any  promissory  note  issued  on  their 
account  in  such  place  shall  be  made  payable  in  coin  in  such  place  as  mcH 
as  in  Xonrfon." 


WlLT.IS 


vest  such  agents  with  the  requisite  powers  of  superin- 


be 
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]  835.  be  an  inconvenience  to  the  Bank  in  obliffins  them  to  send 
"~  a  notice  to  all  their  branches,  corresponding  with  the 

W  ILIilS 

against       notice  received  at  the  establishment  in  London :  but,  if 

rhe  Bank  of  ^      i        n  n 

England,     they  have  the  benefit  of  carrymg  on  business  at  several 
places,  they  must  take  it  subject  to  that  charge;  and,  on 
the  other  hand,  it  would  impose  an  almost  insurmount- 
able difficulty  on  private  persons  to  require  that  they 
should  give  such  notice  to  the. branches.    They  may  not 
even  know  where  such  branches  exist.    In  the  case  of 
a  notice  by  carriers,  notice  to  the  principal  has  been 
held  notice  to  the  agent  immediately  employing  the  car- 
rier ;  Mayhe^w  v.  Eames  {a).    In  Porthoiise  v.  Parker  {b\ 
where  a  bill  was  drawn  upon  John  Parker  by  Wood, 
as  agent  of  the  defendants  George,  James,  and  Jokri 
Parker,  and  there  was  no  proof  of  Wood^s  authority 
to  draw,  but  the  bill  was  accepted  by  an  agent  of 
John,  on  his  account.  Lord  Ellenboroiigh  held  that  no 
proof  of  express  notice  of  dishonour  was  necessary, 
as  one  of  the  defendants  was  an  acceptor,  and  his 
knowledge  was  the  knowledge  of  all.    So   here^  in 
law,  knowledge  at  the  Bank  was  knowledge  at  the 
branches ;  if,  in  fact,  notice  was  not  sent  to  them  from 
the  Bank,  it  was  negligence  in  the  governor  and  com- 
pany ;  and,  if  a  loss  is  to  be  sustained  by  one  of  two 
innocent  parties,  he  who  has  been  negligent  must  suffer. 
The  practice  of  the  Bank,  as  stated  in  the  case,  cannot 
assist  the  defence,  as  the  plaintiffs  were  not  cognizant 
of  it. 

As  to  the  third  bill,  it  would  be  difficult  to  support 
the  plaintiffs'  claim,  the  bill  having  been  presented  by  a 
person  who  had  no  notice  of  the  act  of  bankruptcy,  and 
who,  therefore,  would  haVe  been  protected  by  sect.  82* 

(o)  3  H.  c|-  C\  GOh  (^0  1  Camp.  82. 

of 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


of  the  bankrupt  act,  and  might  have  maintained  an  1835. 


Maule,  contra.  Unless  the  communications  of  Messrs. 
Blackstock  and  Bunce  to  the  Bank  can  be  considered 
a  notice  to  the  branch  bank  at  Gloucester^  the  payment 
of  the  1000/.  to  Smallridge  on  Norcliffe's  account,  by 
that  branch,  was  protected  by  stat.  6  G.  4.  c,  16.  s.  82., 
as  a  payment  bon^  fide  made  to  the  bankrupt,  before  the 
commission,  by  persons  who  had  not,  at  the  time  of 
such  payment,  notice  of  the  act  of  bankruptcy.  The 
eighty-second  section  was  introduced  to  mitigate  the 
hardship  of  the  former  bankrupt  law  on  the  subject  of 
payments  to  the  bankrupt,  and  was  an  extension  of 
former  enactments  for  the  same  purpose.  One  of  these 
was  Stat.  1  J,  1.  c,  15.  s,  14.,  upon  which  it  was  held, 
in  Wilkins  v.  Casey  («),  that  a  liberal  construction 
ought  to  be  put.  Lord  Kenyon  observing,  that  *^  the 
object  of  it  was  to  protect  certain  payments  made  to  a 
bankrupt,  that  common  sense  and  justice  required  should 
be  deemed  valid  payments,  and  in  this  instance  to  cor- 
rect the  rigour  of  the  bankrupt  laws."  The  giving  of 
an  acceptance,  afterwards  paid,  was  there  held  to  be 
protected  by  the  word  payment"  in  the  statute.  In 
Hill  V.  Farnell{b\  where  a  party  had  bought  books  of 
the  bankrupt,  a  hop  merchant,  and  paid  for  them 
after  acts  of  bankruptcy,  which,  however,  were  un- 
known to  the  buyer,  it  was  held  that  such  payment 
was  protected  by  sect.  82.  of  6  G.  4.  c.  16.,  although 

{a)  7  T.  R.711. 

(^»)  9  B.  4;  C.  45.    See  Baxter  v.  Tritchard,  1  A.  4;  E.  456. 


action  against  the  Bank  if  payment  had  been  refused. 
As  to  that  bill,  therefore,  the  case  is  not  pressed. 
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1835.  the  circumstances  in  that  case  were  stronger  in  favour 
r~  of  the  assignees,  than  in  Cash  v.  Young  (a),  which  was 

Willis 

against       relied  upon  for  the  defendant.    Suppose,  in  the  present 

Fhe  Bank  of 

England.  case,  the  bankrupt  himself  had  been  known  to  the  agent 
at  the  branch  bank,  and  had  got  the  bills  exchanged  by 
him,  Hill  v.  Farnell  {b)  would  have  been  applicable. 
Whether  the  bankrupt  had  title  to  the  notes  or  not,  the 
payment  of  1000/.  for  them  by  the  agent  was  made 
bona  fide,  and  in  ignorance  of  the  act  of  bankruptcy, 
and  was  therefore  within  sect.  82.  The  Bank,  then,  is 
not  affected  by  the  bankrupt's  want  of  title  to  transfer 
the  bills,  but  has  a  right  to  hold  them,  at  least  till  the 
money  given  for  them  be  repaid. 

But  further,  this  was  not  a  transaction  immediately 
between  Norcliffe  and  the  branch  bank  agent.  Small-' 
ridge  had  no  notice  of  the  act  of  bankruptcy ;  he  took 
upon  himself  to  pay  Norcliffe  ^ov  the  bills;  that  pay- 
ment, when  made,  would  be  protected  by  sect.  82.  of 
the  Bankrupt  Act ;  and  if  Smallridge,  in  consequence, 
had  a  good  title  to  the  bills,  so  had  the  branch  bank, 
to  which  he  transferred  his  right.  [Patteson^,  Small- 
ridge  did  not  give  a  farthing  for  the  bills.  You  as- 
sume that  the  plaintiffs  could  not  have  recovered  them 
back  if  they  had  continued  in  his  hands ;  but  it  is 
clear  they  could.]  If  he  paid  for  the  bills  it  is  imma- 
terial, as  to  the  operation  of  the  statute,  how  he  was  en- 
abled to  do  so,  or  whether  he  handed  them  over  or  kept 
them.  The  agent  at  the  branch  bank  gave  the  1000/. 
as  a  payment  to  him,  he  professing  to  give  title  to  the 
bills ;  and  if  he  could  not  give  title,  he  is  liable  to  the 
Bank  of  England,  The  delivery  of  the  bills  by  SmalU 
ridge  was  not  a  presenting  for  payment :  the  transaction 

(o)  2B,  ^C.  413.  {b)  9  5.  ^  a  45. 

was, 
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was,  that  a  party,  happening  to  bs  known  at  the  branch  1835. 

bank,  obtained  the  accommodation  of  sovereigns  for   

paper.  Bank  post  bills,  drawn  in  London^  it  is  well  against 
known,  are  payable  there  only.  In  general,  bills  or  '^e^^a^^ 
notes,  made  payable  by  a  corporation  simply,  are  not 
payable  wherever  that  corporation  has  an  agent :  the 
bill,  even  of  an  individual,  is  not  payable  in  any  place 
where  his  agent  happens  to  be,  unless  the  agent  be 
there  for  the  purpose  of  making  payments.  And,  as 
to  the  Bank,  the  act  7  G.  4.  c.  46.  s.  15.  directs  that 
promissory  notes  issued  at  any  branch  shall  be  made 
payable  in  coin  there,  but  makes  no  provision  for  the 
payment  in  coin  of  London  bank  post  bills  at  the 
branches :  it  may,  therefore,  be  concluded  that  the 
bank  need  not  pay  gold  at  the  branches  for  such 
bills.  If  payment  could  have  been  demanded  at  Glou- 
cester^ Norcliffe,  though  unknown,  might  have  applied 
for  it  himself.  The  bills  were  not  cancelled  as  paid 
bills.  There  is  nothing  in  the  case  to  shew  that  this 
branch  had  authority  to  pay  them.  \_PaUeson  J.  Small- 
ridge^  in  his  evidence,  declared  that  he  had  no  interest 
in  the  bills,  but  acted  merely  as  the  friend  and  agent  of 
Norcliffe,~]  That  was  but  his  own  opinion  as  to  the 
legal  effect  of  the  situation  in  which  he  was  placed.  In 
one  sense  he  had  no  interest;  but  he  had  an  interest  at 
least  as  the  holder  of  a  negotiable  security. 

The  case  may  also  be  put  on  a  ground  independent 
of  Stat.  6  G.  4.  c.  16.  5.  82.  These  bills  have  been  con- 
sidered, on  the  part  of  the  plaintiffs,  as  if  they  were  an 
ordinary  chattel,  over  which  the  holder  can  only  give 
such  right  as  he  himself  has,  unless  there  has  been  a 
sale  in  market  overt.  But  in  the  case  of  neofotiable 
instruments,  especially  these,  which  pass  like  the  cur- 
rency 
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1835,       rency  of  the  country,  the  party  taking  has  a  good  title, 
independent  of  the  right  of  the  party  transferring.  A 
against       doctrine  has  indeed  prevailed,  that  the  person  takinaj  a 

The  Bank  of  .  ,  ,     .  ,  ,        ,  ,  , 

England.  negotiable  instrument  must  shew  that  he  used  such 
caution  as  a  prudent  man  acquainted  with  business 
would  exert;  but  this  gave  rise  to  many  complicated 
questions,  and  the  law  has  now  nearly  reverted  to  the 
old  rule,  which  was  that  of  certainty  and  convenience, 
that  the  bona  fide  holder  of  a  negotiable  instrument  for 
value  is  entitled  as  against  every  one.  It  would  probably 
be  considered  now,  if  the  precise  point  arose,  that  the 
real  question  was  bona  fides :  this  may  be  inferred  from 
the  language  of  the  Court  of  Exchequer  in  Foster  v. 
Pearson  (a),  and  from  late  dicta  of  learned  Judges  at  Nisi 
Prius.  It  was  held,  in  Crook  v.  Jadis{b),  that,  to  im- 
peach the  holder's  title,  gross  negligence  must  be  shewn  ; 
but  the  question  of  gross  negligence  v/ould  probably  be 
considered  as  part  of  the  question  of  bona  fides.  [Lord 
Denman  C.  J.  It  would,  perhaps,  be  more  correct  to 
say  that  the  same  facts  might  raise  the  presumption  of 
gross  negligence  or  that  of  fraud.  The  facts  might 
shew  a  determination  to  wink  at  any  thing.]  In  the 
present  case,  the  instruments  being  negotiable,  a  good 
title  might  be  taken,  though  from  a  party  having  a 
bad  one. 

Then  as  to  the  notice.  The  stopping  of  payment 
at  the  bank  is  not  a  duty,  but  an  accommodation  ren- 
dered to  the  public.  Here  the  first  transaction  relied 
upon  as  a  notice  {March  16th)  had  reference  merely  to 
the  stopping  of  payment.    It  was,  at  all  events,  not  a 

(a)  1  Cro.  M.  ^  JR.  855.    ^S*.  C.  5  Tyr.  262. 

(b)  5B.  ^  Ad.  909.  And  see  Backhouse  v.  Harrison,  5  B.  ^  Ad, 
J  098. 

notice 
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notice  of  an  act  of  bankruptcy.  [^Littledale  J.  The 
notice  stated  that  Norcliffe  had  absconded  from  his 
creditors,  and  with  bills  payable  to  himself]  The 
application  was  made  by  BlackstocJc  and  Bjmce  on  behalf 
of  Grace,  but  without  shewing  who  were  the  parties 
claiming,  or  by  what  title.  Neither  was  the  communi- 
cation of  Jj)r2l  8  th  a  notice,  specifically,  of  an  act  of 
bankruptcy.  To  bind  the  rights  of  parties  who  might 
be  interested,  it  should  have  been  precise,  and  have 
pointed  to  some  act  of  bankruptcy  committed  at  some  par- 
ticular time.  But,  supposing  that  this  was  a  good  notice, 
it  was  not  a  notice  throughout  England.  "  Notice  "  in 
sect.  82.  of  the  bankrupt  act  means  knowledge.  A  party 
is  not  bound  to  use  diligence  to  obtain  it ;  nor  is  the  Bank 
obliged  to  give  it  at  all  the  branches.  If  notice  is  given 
to  a  wholesale  house  by  assignees,  or  a  party  robbed, 
not  to  take  particular  bills,  the  house  will  take  such  bills 
at  their  peril :  but  are  they  bound  to  write  by  the  next, 
or  by  what  post,  to  all  their  agents  ?  The  party  robbed, 
or  the  assignee,  must  look  after  his  own  interests,  and 
give  the  proper  notices  himself.  [Patteson  J.  The 
case  here  is  rather  more  favourable  to  you  than  that  of 
a  private  house  or  an  individual,  because  there  the  party 
wishing  to  stop  the  bill  could  not  so  well  be  expected  to 
know  who  were  the  agents.]  Here  it  is  true  that  the 
Bank  is  the  party  liable  to  pay,  but  the  agents  are  not 
agents  ad  hoc :  and  an  individual,  in  such  a  case  as  this, 
would  not  be  bound  to  give  notice  to  an  agent  who  was 
not  employed  as  such  for  the  purpose  of  making  pay- 
ments. \_Patteson  J.  The  agent  at  Gloucester  paid  the 
amount  of  the  bills  and  took  a  special  indorsement.  He 
might  not  be  bound  to  do  this,  but  the  case  does  not 
state  that  he  exceeded  his  authority.]  The  whole  trans- 
VoL.  IV.  D  action 
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1835.  action  shows  that  this  was  not  a  payment  of  the  bills  by 
■    '~      the  Bank.    They  took  them  as  part  of  the  ordinary 

Willis 

against      Currency  of  the  country.    The  bills  were  handed  over 

The  Bank  of  i     i  i   i      i  i  •  •  i 

England.  to  the  branch  bank,  and  money  given  m  exchange,  on 
the  credit  of  Smallridge  who  indorsed  them.  \_PaUeson  J. 
Did  you  ever  hear  of  the  acceptor  of  a  bill  taking  it 
from  the  holder,  otherwise  than  as  paying  it?]  This 
was  as  if  the  agent  of  a  banker,  in  collecting  debts,  took 
one  of  his  employer's  notes  among  other  money.  The 
cases  of  notice  to  one  of  several  partners  do  not  apply, 
because  each  partner  authorizes  every  other  to  act 
for  him  in  the  business  to  which  the  notice  relates.  The 
practice  of  giving  such  notices  to  the  branch  banks  as 
are  here  insisted  upon  would  be  of  litde  use,  because 
the  bills  circulate  as  currency  without  being  carried  to 
the  banks ;  and  it  would  be  very  inconvenient  if  the 
branch  banks  had  to  run  the  risk  of  stopping  every  bill 
of  which  notice  had  been  given  at  the  Bank  in  London^ 
till  a  letter  could  be  written  to  London  and  the  answer 
received.  The  desire  of  a  party,  that  payment  should  be 
stopped,  does  not  give  an  authority  to  stop,  as  against  a 
bona Jide  holder. 

WigJitman  in  reply.  Stat.  6  G.  4.  c.  16.  s.  82.,  and  the 
case  of  Hill  v.  Farnell  (a),  may  apply  to  the  third  bill ; 
though  before  the  last  bankrupt  act  it  might  have  been 
contended,  on  the  authority  of  Bishop  v.  Crawslmy  (Z>), 
that  the  assignees  were  entitled  to  recover,  even  for  this. 
As  to  the  other  two.  It  is  said  that  the  transaction  at 
Gloucester  was  merely  a  giving  of  money  in  exchange 
for  bills,  on  Smallridge^s  credit.    But  the  bills  were  pre- 


(a)  9B.  ^  C,  45. 


{b)  3B.^  a  415. 

s  ented 
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sented  to  and  paid  by  an  agent  of  the  Bank.  He  claimed  1835. 
nothing  for  commission.    If  it  had  been  a  purchase,  he 

^  .  .  Willis 

would  not  have  given  the  full  value  in  gold.    The  in-  against 

^  .  .  The  Bank  of 

dorsement  was  as  a  receipt;  and  it  was  made  to  the  England. 
Governor  and  Company  of  the  Bank  of  Englaiid^  not  to 
any  intermediate  party.  [^Patteson  J.  If  the  agent  had 
wished  to  circulate  it  again,  he  must  have  indorsed  in 
the  name  of  the  Bank,  which  was  the  acceptor.]  Small- 
ridge  here  was  a  mere  messenger,  like  the  defendant  in 
Coles  V.  Wright  {a).  It  is  said  that  the  Bank  was  not 
liable  to  pay  these  bills  at  the  branches ;  but  these  are 
instruments  which  may  be  presented  for  payment  any- 
where; and,  if  payment  is  in  fact  made  at  one  of  the 
branches,  though  unnecessarily,  it  makes  no  difference 
where  the  bill  is  cancelled.  Supposing  the  case  to  be 
within  sect.  82  of  the  bankrupt  act,  there  was  here 
sufficient  notice  of  an  act  of  bankruptcy.  No  formal 
notice  is  necessary:  it  is  sufficient  if  the  facts  are  made 
known  ;  and  they  were  so  here  by  the  two  communi- 
cations of  Messrs.  Blackstock  and  Bunce^  the  last  refer- 
ring to  the  first.  The  trouble  which  the  defendants 
would  have  in  giving  notice  to  the  branches  cannot  alter 
the  legal  duty.  If  they  are  not  bound  to  do  so,  they 
need  not,  if  they  had  only  one  branch  establishment. 
{Liitledale  J.  If  it  would  be  inconvenient  to  an  in- 
dividual to  send  notices  to  the  branch  banks,  it  would 
also  be  a  great  inconvenience  to  the  Bank  to  send  such 
notices  with  all  the  requisite  particulars.]  The  bank 
post  bills  drawn  in  London  need  not  be  paid  at  the 
branches  at  all.  But  the  Bank  in  this  case  might  easily 
have  sent  word  to  the  branches,  if  any  bills  came  in-^ 
dorsed  by  Norcliffe,  not  to  pay  them ;  or  at  least  not  to 

(a)  4  Taunt.  198.    See  Shaw  v.  Batley,  4  5.  ^  Ad,  SOU 
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1835. 

Willis 
against 
The  Bank  of 
England. 


go  out  of  the  ordinary  course  in  paying  them.  [Lord 
Deriman  C.  J.  The  Bank  are  strangers  to  the  party 
giving  the  notice  to  stop.  What  duty  do  you  say  that 
notice  imposes  on  them  ?]  It  is  a  warning  both  to  them, 
and  to  their  branches,  that  if  they  pay  such  a  bill  they 
do  so  at  their  peril.  It  is  asked  by  what  post  the  notice 
ought  to  be  forwarded  to  the  branch  banks  ?  In  this 
case,  it  is  sufficient  to  say  that  at  any  rate  a  reasonable 
time  for  sending  the  notices  had  elapsed. 

Cur,  adv,  mlt. 


Lord  Denman  C.  J.  in  this  term  (^oy.  23d.)  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  of  trover  to  recover  three  bank 
post  bills  for  500/.  each,  all  of  which  were  in  the  pos- 
session of  Norcliffe,  the  bankrupt,  at  the  time  when  he 
committed  an  act  of  bankruptcy  by  absconding  on  the 
1 2th  of  March  1833,  and  all  of  which  he  disposed  of 
after  the  act  of  bankruptcy,  and  before  the  issuing  of 
the  fiat  for  the  commission,  which  took  place  within  two 
months  from  the  act  of  bankruptcy,  viz.  on  the  18th  of 
ApriL 

On  the  16th  of  March  notice  was  given  to  the  Bank 
of  England^  in  London,  that  the  bankrupt  had  absconded 
from  his  creditors  with  the  bills.  And  on  the  8th  of 
April  further  notice  was  given  to  the  Bank  of  England, 
in  London,  that  the  necessary  documents  for  a  fiat  in 
bankruptcy  against  Norcliffe  were  expected  by  every 
post. 

One  bill  was  passed  by  the  bankrupt  on  the  11th  of 
April  to  Messrs.  Tugwell  and  Co.,  bankers  at  Bath,  who 
gave  cash  for  it,  and  from  them  it  passed  through  seve- 
ral other  hands,  and,  ultimately,  came  to  the  Bank  of 

England 
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England  branch  bank  at  Bristol^  on  the  29th  of  May  1835. 
ISSS,   

Willis 

Messrs.  Tugwell  and  Co.  had  no  notice  of  any  act  of  against 
bankruptcy  committed  by  Norcliffe^  and,  with  respect  to  England. 
the  bill  passed  to  them,  the  only  question  is,  whether 
the  case  comes  within  the  82d  section  of  6  Geo.  4.  c.  16., 
as  a  payment  bona  fide  made  to  the  bankrupt,  and, 
therefore,  valid.  Now,  the  cases  of  Cash  v.  You?ig(a)  and 
Hill  V.  Farncll  {h)  have  established  the  position,  that  a 
purchase  of  goods  for  ready  money  paid  at  the  time 
comes  within  that  section;  and  we  see  no  reason  why  the 
taking  a  bank  post  bill  for  which  cash  is  given  at  the 
time  should  not  be  equally  within  the  same  section. 
Messrs.  Tugwell  and  Co.,  therefore,  acquired  a  property 
in  the  bill,  and  could  pass  the  same  to  others  ;  it  follows, 
that  the  plaintiffs  cannot  maintain  this  action  as  to  that 
bill :  and,  indeed,  that  point  seems  to  have  been  con- 
ceded in  the  course  of  the  argument. 

The  other  two  bills  were  delivered  by  Norcliffe  in- 
dorsed in  blank  to  Mr.  Smallridge  at  Gloi/cester,  on  the 
12th  of  April,  in  order  that  he  might  obtain  cash  for 
them  from  the  Bank  of  England  branch  bank  at  Glou- 
cester, Mr.  Smallridge  being  acquainted  with  the  agent 
of  the  Bank  of  England  there.  Smallridge  obtained  cash 
for  the  bills  from  the  branch  bank,  and,  by  direction  of 
the  agent  there,  indorsed  the  bills,  "  Pay  the  Governor 
and  Company  of  the  Bank  of  England,  J.  SmallridgeJ' 
Smallridge,  however,  was  merely  agent  for  Norcliffe,  to 
whom  he  immediately  handed  over  the  cash,  and  had 
no  interest  of  any  kind  in  the  bills :  he  had  no  notice 
of  any  act  of  bankruptcy  committed  by  Norcliffe,  nor 
had  the  agent  at  Gloucester. 

(a)  2B.  4;  C.  413.  (b)  9  B.  <^  C.  45. 
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1835.  It  is  contended,  and  we  think  rightly,  that  these  bills 

~!     [       were  not  presented  ^or payment  to  the  branch  bank;  for, 

VV  IIjXiIS 

against       thouffh  the  7  G.  4.  c.  46.  s,  15.  requires  that  bank  post 

rheBankof  .  ^  r 

England,  bills  issued  by  the  branch  banks  shall  be  payable  there, 
as  well  as  in  London,  yet  the  converse  is  not  enacted, 
and  bank  post  bills  issued  in  London  are  not  payable  at 
the  branch  banks.  They  were  presented,  as  they  might 
have  been  to  any  other  bankers,  asking  for  change. 
Still  the  question  is,  to  whom  were  they  presented  and 
delivered  at  Gloucester  ?  and  the  answer  is  undeniable, 
that  they  were  presented  and  delivered  to  the  Bank  of 
England  (the  defendants)  at  Gloucester,  not  to  the  indi- 
vidual who  was  their  agent  there,  as  an  individual. 
The  Bank  of  England  carry  on  the  business  at  Glouces- 
ter by  the  agent,  who,  in  the  terms  of  7  G.  4.  c.  46.  5.  15., 
was  carrying  on  the  banking  business  there  "  for  and  on 
behalf  of  the  said  governor  and  company:"  the  money 
paid  for  the  bills  was  the  money  of  the  Bank  of  Eng- 
land, and  the  bills  were  indorsed  to  the  Bank  of  Eng- 
land, The  transaction  at  Gloucester  took  place  therefore 
between  the  defendants  by  their  agent  on  the  one  hand, 
and  Norcliffe  by  his  agent  (Smallridge)  on  the  other.  In- 
dependently of  the  eighty-second  section  of  6  G.  4.  c,  16., 
no  property  in  the  bills  would  pass  to  the  defendants 
from  Norcliffe,  on  account  of  the  previous  act  of  bank- 
ruptcy. And  the  payment  by  the  defendants  to  him, 
whether  made  by  way  of  purchase  of  the  bills,  or  by 
way  of  discharging  their  liability  as  acceptors,  can  only 
be  protected  under  the  eighty -second  section,  pro- 
vided they  had  no  notice  of  any  act  of  bankruptcy  com- 
mitted by  him. 

This  reduces  the  case  to  the  question,  what  was  the 
effect  of  the  notices  given  to  the  Bank  of  England 
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in  London  P  We  are  clearly  of  opinion  that  those  1835. 
notices,  taken  together,  even  if  any  doubt  could  be  ' 

°  Willis 

raised  as  to  the  first,  amount  to  notice  of  an  act  of  bank-  against 

The  Bank  c 

ruptcy  committed  by  Norcliffe,  The  general  rule  of  England. 
law  is,  that  notice  to  the  principal  is  notice  to  all  his 
agents,  MayJiew  v.  Eames  {a) ;  at  any  rate,  if  there  be 
reasonable  time,  as  there  was  here,  for  the  principal  to 
communicate  that  notice  to  his  agents,  before  the  event 
which  raises  the  question  happens. 

Considering  that  direct  notice  was  in  this  case  given 
to  the  defendants  themselves  of  the  bankruptcy  of  the 
holder  of  the  bills,  we  steer  clear  of  the  doctrine  (lately 
much  disputed)  of  negligence  or  imprudence  in  the 
party  receiving  negotiable  instruments  for  consideration, 
and  without  fraud. 

We  have  been  pressed  with  the  inconvenience  of 
requiring  every  trading  company  to  communicate  to  their 
agents  every  where  whatever  notices  they  may  receive ; 
but  the  argument  ab  inconvenienti  is  seldom  entitled 
to  much  weight  in  deciding  legal  questions ;  and,  if  it 
w^ere,  other  inconveniences  of  a  more  serious  nature 
would  obviously  grow  out  of  a  different  decision. 

For  these  reasons  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  value  of  two  of  the  bills  in 
question,  but  not  of  the  third  ;  and  the  verdict  must  be 
reduced  to  1000/. 

Verdict  to  stand  for  1000/. 

(a)  3^.  ^  C.  601, 
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The  King  against  The  Inhabitants  of 
Woking  (a). 


jgY  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Woking  in  Surrey,  the  Earl  of  Portmore  and  John 
Stephen  Langton  Esquire  were   rated,  as  proprietors 
of  the  river  Wey  navigation,  on  325/.,  at  the  sum. of 
16/.  5s.    They  appealed  to  the  sessions  on  the  grounds, 
^the^'^  that  they  were  not  liable  to  be  rated,  and  that  they  were 
over-rated,  and  the  sessions  allowed  the  appeal,  subject 
the  following  case. 

By  stat.  22  &  23  Car,  2.  c,  26.,  private,  "  for  set- 
tling and  preserving  the  navigation  of  the  river  Wey" 
the  river  was  declared  navigable,  and  the  soil  of  the 


By  a  local  act, 
the  soil  of 
a  river  was 
vested  in  trus- 
tees of  a  na- 
vigation, who 
were  to  receive 
the  profits  of 
such  naviga' 
tion,  an 
them  in  the 
first  instance  in 
repairs  and 

amendments,      to  the  following  Case. 
and  in  keeping 
the  river  na- 
vigable, &c. 
By  the  same 
act,  confirming 
certain  articles 
of  agreement, 

it  was  provided  that  M.  should  receive,  out  of  the  profits  of  the  said  navigation,  so  much 
for  every  ton,  &c.  navigated  on  the  river,  and  that  I),  should  receive  so  much  for  every 
ton  navigated  on  the  said  river  within  his  own  land  situate  in  the  parish  of  S.  And 
that  the  trustees  should  pay  to  the  persons  to  whom  any  shares  of  the  profits  should 
be  allotted,  in  the  manner  provided  by  the  act,  such  respective  shares  yearly,  after  deducting 
the  costs  of  repairing  and  amending  the  premises,  and  executing  the  trusts.  Satisfaction 
for  damage  to  lands,  &c.  by  cutting  passages  or  heightening  the  waters,  was  to  be  paid 
by  the  trustees  out  of  the  profits  of  the  navigation,  before  the  persons  entitled  to  shares 
of  the  profits  should  receive  such  shares. 

Tolls  were  taken  as  follows :  —  On  vessels  using  the  whole  line  of  the  navigation,  4s. 
Between  a  certain  point  above  the  parish  of  W.,  and  the  beginning  of  W.,  35.  From  the 
beginning  to  the  end  of  W.  (and  to  a  point  below),  2s.  6d.  From  thence  to  the  lower 
end  of  the  navigation,  2s.  :  Held, 

1.  That  the  poor-rate  payable  by  the  trustees  for  the  part  of  the  navigation  in  W.  was 
to  be  estimated,  not  by  the  increase  of  toll  taken  within  W,,  but  by  a  mileage  calculation, 
the  gross  amount  of  toll  upon  any  voyage  including  W.  being  distributed  evenly  over  the 
line  travelled,  and  the  amount  payable  by  W.  being  calculated  by  the  proportion  which  the 
length  of  navigation  in  W.  bore  to  the  whole  of  the  line  travelled,  whether  the  voyage 
extended  over  the  whole  length  of  navigation,  or  a  part  of  it,  including  W.  ^ 

2.  The  expense  of  repairs  being  equal  through  the  whole  line,  that  the  amount  of  such 
repairs  was  to  be  deducted  on  a  like  mileage  calculation. 

3.  That,  in  estimating  the  rateable  profits,  the  compensations  to  M.  and  others  were 
not  to  be  deducted.  And  this,  even  in  the  instance  of  compensation  for  injury  to  a  mill 
situate  within  the  parish  of  W. 

4  Also  (on  the  assumption  that  lands  in  W.  were  rated  at  rack-rent  and  no  more), 
that  ten  per  cent,  was  to  be  deducted  from  the  rateable  amount,  for  the  tenant's  profit. 


(a)  See  Rex  v.  The  Earl  of  Portmore,  1  B,  cf  C.  551. 

river, 


Woking. 
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river,  and  so  nluch  of  the  banks  as  extended  on  any  1835. 
side  of  any  cut  made  since  1650,  and   the  locks, 

'  The  Kino 

sluices,  towing-paths,  wharfs,  &c.,  were  vested  in  trus-  against 

•         1  n         r    i  '  ^     '^'^^^  InhabH- 

tees,  who  were  "  to  receive  the  profits  of  the  said  ants  of 
navigation,  and  apply  them  in  the  first  place  in  and 
towards  the  reparation  and  amendments  of  the  said 
river,  banks,  sluices,  dams,  tumbling  bays,  and  pre- 
mises, used  for  and  in  order  to  the  navigation  of  the  said 
river,  and  for  making  and. continuing  the  same  navigable, 
and  for  servants'  wages  to  be  by  them  employed  in  and 
about  the  premises,  and  for  the  management  thereof," 
and  to  dispose  of  the  residue  as  was  after  directed  ;  and 
they  were  authorised  (under  certain  restrictions)  to  re- 
move, alter,  and  amend  all  impediments,  &c.  to  the 
navigation. 

By  the  same  act,  confirming  certain  articles  of  agree- 
ment, it  was  provided  that  Lord  Montagu,  his  heirs, 
executors,  &c.  "  should  receive  out  of  the  profits  of  the 
said  navigation  2^d.  for  every  ton,  chaldron,  or  load 
navigated  on  the  said  river;"  that  Thomas  Dalmahoy, 
his  heirs,  executors,  &c.  should  receive  4</.  for  every 
ton,  chaldron,  or  load  navigated  on  the  said  river  within 
his  own  land,  situate  at  Depdeene,  in  the  parish  of  Stoke, 
next  Guildford,  besides  20/.  per  annum  for  a  wharf,  situ- 
ate in  the  same  parish ;  and  that  the  corporation  of 
Guildford  should  receive  Id.  for  every  ton,  &c.,  navi- 
gated on  the  said  river  or  any  part  thereof.  And  that 
the  trustees  "  should  pay  to  the  person  or  persons  to 
whom  any  share  or  shares  of  the  profits  of  the  said 
navigation  should  be  allotted  respectively,  in  the  manner 
provided  by  the  said  act,  and  his  or  their  heirs  and  as- 
signs, such  respective  parts  and  shares  of  the  clear  and 
neat  profits  of  the  said  navigation  yearly  and  every  year 

for 
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18S5.      for  ever,  after  deducting  of  the  costs,  charges,  and 
The  Kino     ^^P^^ses  of  the  repairing  and  amending  of  the  said 
against      premises,  and  executing  the  trusts  in  the  said  trustees 

The  Inhabit-    ^  '  ^ 

ants  of  reposed."  And  further  that  certain  recompense  and 
satisfaction  should  be  appointed,  to  be  paid  out  of  the 
profits  of  the  navigation  to  any  person  who  had  received 
damage  in  his  lands  or  tenements  by  the  cutting  of 
passages  or  heightening  of  waters  in  order  to  the  navi- 
gation of  the  river ;  and  that  the  satisfaction  so  allotted 
should  be  paid  out  of  the  profits  of  the  navigation, 
before  the  respective  persons  to  whom  such  shares  of 
the  profits  of  the  said  navigation  should  be  allotted 
should  be  admitted  to  receive  their  respective  shares 
of  the  said  profits. 

The  act  provided  that  the  river  should  not  be  navi- 
gated without  the  leave  of  the  trustees,  and  empowered 
them  to  take  from  the  owners  of  vessels  "  passing  upon 
the  river  or  any  part  thereof,  the  sum  of  45.  for  every 
chaldron  of  coals,  and  45.  for  every  load  or  ton  of  corn," 
&c.,  and  so  after  that  rate  for  a  greater  or  less  quantity. 
The  following  tolls  have  been  fixed  by  the  present  trus- 
tees :  — 

5.  d. 

"  Between  Guildford  Wharf  and  the  river  Thames  4  0 
Between  Depdeene  Whnrf  and  the  river  Thames  4  0 
Between  Stoke  and  the  river  Thames  -  -  3  6 
Between  Bowers  and  the  river  Thames  -  -  3  0 
Between  Trzggs,  or  Send  Heath,  and  the  river 

Thames  -  -  -  -    2  6 

Between  Newark  and  the  river  Thames  -    2  0 

And  so  on  according  to  the  distances,  with  similar  rates, 

decreasing  in  the  same  proportion,  from  the  Thames  to 

Guild/ord, 

Triggs 


IN  THE  Sixth  Year  of  WILLIAM  IV, 


43 


Triggs  is  in  the  parish  of  Woking^  and  Send  Heath 
is  in  the  parish  of  Ripley  {a) ;  and  that  part  of  the 
navigation  wliich  is  in  the  parish  of  WoJdng  extends 
from  a  spot  between  Bowers  and  Triggs  to  a  spot  be- 
tween Triggs  and  Neiscark,  If  the  increased  toll  is  con- 
sidered to  be  earned  for  the  use  of  the  navigation 
between  the  points  above  named,  then  the  sum  of  Sd. 
per  ton  is  payable  in  respect  of  that  part  of  the  naviga- 
tion situate  in  the  parish  of  Woking, 

There  are  no  toll-houses  or  paying-places  on  the 
river,  but  the  entire  tolls  for  the  whole  navigation  per- 
formed are  paid  at  once. 

The  whole  length  of  the  navigation  is  27,060  yards : 
the  length  in  Woking  parish  4049  yards. 

Upon  an  average  of  the  last  three  years, 

The  gross  receipts  for  the  tonnage 

upon  the  navigation  are  -  ^5923  16  10 

Gross  receipts,  deducting  for  ton- 
nage not  passing  through  Wok- 


4705  12  6 


The  latter  sum  is  made  up  of 

Receipts    of   the    thorough  trade 
(going  the  whole  line  of  the  na- 
vigation) -  -  - 
The  short  trade  passing  through 
Woking          *          *  ^ 


4311  13  1 


393  19  5 


1835. 

The  KiNa 

against 
The  Inhabit- 
ants of 
Woking. 


.9^4705  12  6 


The  share  of  Woking  in  the  gross  re- 
ceipts for  the  whole  tonnage  of  the 


(a)  On  the  side  of  the  river  Wey  opposite  to  Woking. 

navigation. 
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navigation,  upon  a  mileage  calcu- 
lation, is  -  -  -  ^886    9  11 
Share  in  such  gross  receipts,  deduct- 
ing for  tonnage  not  passing  through 
Woking,  upon  a  mileage  calculation     688  14  2^ 
That  is, 

Woking^s  share  of  the  thorough  trade  .^630    5    4 J 
 of  the  short  trade       -       -       58    8  9| 

The  share  of  Woking  in  the  tolls  upon 
a  calculation  of  od.  per  ton,  being 
half  the  6d,  rise  for  Triggs  and  Sertd 
Heath,  according  to  the  scale  set 
forth  in  the  case,  for  every  ton  pas- 
sing Woking,  is     .  -  -       -  .^'309    0  0 

Then  followed  an  estimate  (on  the  same  average  of 
three  years)  of 

The  general  expense  of  the  navi- 
gation, exclusive  of  compensations    ^2566  19  4 
The  compensations,  viz.  to  Mr.  Dal- 
mahoy,  to  the  Corporation,  to  Lord 
Montagu;  and  for  mills  (one  only 
in  the  parish  of  Woking) ;  amount- 
ing in  the  whole  to       -       .       -    1226    3  0 
The  expenses  of  the  navigation  in  Woking  were  stated 
to  equal  the  expenses  in  the  other  parts  of  the  navi- 
gation, regard  being  had  to  comparative  length. 

The  share  of  Woking  in  the  whole  ex- 
penses, exclusive  of  compensations, 
on  a  mileage  calculation,  was  stated 

at  .^384    2  10 

Share 
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Share  in  the  compensations,  on  the  -  1835. 
like  calculation         -        -         -      183    9  10 

The  King 

against 

.      .  Thelnhabit- 

The  net  income  of  the  navigation,  on  ants  of 


an  average  of  three  years,  is  -    2230  14?  6 

The  share  of  Woking  in  the  net  pro- 
fits, upon  a  mileage  calculation, 
without  deduction        -        -       -      333  16  10 

Ten  per  cent  would  be  a  reasonable 
deduction  from  the  net  income  for 
tenants'  profit,  leaving        -         -    2007    13  1 

Share  of  WoJdng  sSiQY  such  deduction  ^3^300    8  10 

The  questions  for  the  opinion  of  this  Court  were  — 
First,  whether  the  sum  in  which  the  appellants  are 
liable  to  be  rated  by  Woking  is  to  be  ascertained  by  the 
proportion  which  the  length  of  the  navigation  in  Woking 
bears  to  the  whole  length  thereof;  and,  if  so,  what  de- 
ductions are  to  be  made  from  that  sum. 

Secondly,  whether  the  sum  in  which  the  appellants 
are  to  be  rated,  is  to  be  ascertained  by  the  amount  of 
tonnage  on  all  goods  carried  through  Wokiiigy  at  the 
rate  of  ^d,  per  ton ;  and,  if  so,  what  deductions  are  to 
be  made  from  that  sum. 

If  the  Court  should  adopt  the  first  mode  of  ascertain- 
ing the  amount  of  rate,  the  appellants  claimed  to  make 
the  following  deductions  from  the  amount  (886/.  95.  \  \d^ 
stated  as  the  share  of  Woking  in  the  gross  receipts  for 
the  whole  tonnage  upon  a  mileage  calculation. 

1.  Tonnage  not  passing  through  Wok- 
ing (thereby  reducing  the  share,  as 
before  stated,  to  688/.  145.  2c?i)       ^€^197  15  8} 

2.  Share 


Woking. 


CASES  IN  MICHAELMAS  TERM 


1835.  2.  Share  in  the  general  expenses  on  a 

The  King  mileage  calculation,  excluding  com- 

pensations -  -     384?    2  10 


The  Inhabit- 
ants of  3,  Share  in  compensations,    on   the  .  * 
Woking. 

same  calculation  -  -     183    9  10 

The  last  two  sums  were  to  be  deducted  from 
688/.  145.  SjfiT.  And  from  the  residue,  after  such  de- 
duction (121/.  Is.  6ld.),  the  appellants  claimed  further 
to  deduct, 

4.  Tenant's  profit,  10  per  cent.  -  12  2  0 
Leaving,  as  the  sum  on  which  the  appel- 
lants were  to  be  rated  -  -  108  19  64 
If  the  Court  should  adopt  the  second  mode  of  ascer- 
taining the  amount  of  rate,  and  should  hold  that  the 
gross  receipts  applicable  to  Woking  were  to  be  calculated 
at  3d.  per  ton  on  all  goods  carried  through  Woking, 
the  appellants  claimed  to  make  from  the  sum  produced 
by  such  calculation  the  second,  third,  and  fourth  of  the 
above  deductions:  in  which  case  the  deductions  would 
exceed  the  receipts.  The  respondents  denied  that  any 
of  the  above  deductions  could  be  made. 

This  case  was  argued  in  Hilar?/  and  Easter  terms, 
1835  (a), 

T/iesiger,  Clarke^  and  M.  Chambers,  in  support  of  the 
order  of  sessions.  First,  the  rate  is  to  be  ascertained 
by  the  amount  of  tonnage  on  all  goods  carried  through 
Woking,  at  Sd.  per  ton.  It  was  settled  by  Rex  v.  Mil- 
ton {b),  Bex  V.  Palmer  {c),  and  Rex  v.  The  Earl  of 

(a)  January  24th,  before  Lord  Denman  C.  J.,  Littledale  and  Wil- 
liams Js. ;  and  (the  argument  Imving  been  adjourned)  April  25th,  before 
Lord  Denman  C.  J.,  Littledale^  Patteson,  and  Coleridge  Js. 

(b)  3£.  ^  Aid,  1 12.  (c)  I  B.  ^  C.  546. 

Portmore 
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Portmore  {a\  that  the  proprietors  of  a  navigation  are  1835. 
rateable  in  every  parish  through  which  it  passes,  in     ^he  King 
respect  of  their  land  covered  with  water,  there  situate,  against 

^  ^      ^  The  Inhabit- 

and  used  for  such  navigation  ;  and  they  are  rateable  in       ants  of 

Woking. 

each  parish  in  proportion  to  the  profit  which  their  land, 
within  that  parish,  used  in  the  navigation,  produces :  Rex 
v.  Kingsmnford  {b),  Rex  v.  Lower  Mitton  {c).  Where 
the  profits  are  equal  throughout  the  line  of  navigation, 
the  amount  to  be  levied  in  any  particular  parish  may  be 
ascertained  by  the  proportion  which  the  length  of  navi- 
gation within  the  parish  bears  to  the  whole  line;  but,  if 
they  are  unequal,  the  rate  must  be  regulated  by  the 
amount  of  profit  within  the  parish.  This  principle  was 
recognised  in  Rex  v.  Chaplin  [d).  Here  the  rate  of 
tonnage  in  WoJcing  varies  from  that  in  other  parts  of 
the  navigation ;  and  therefore  the  assessment  must  be 
according  to  the  amount  of  tonnage  earned  in  that  par- 
ticular parish,  which  is  Sd,  per  ton,  if  the  Qd,  paid  on 
that  part  of  the  navigation  which  lies  in  fVokmg,  and 
not  paid  below,  be  divided  between  Woking  and  Rip-- 
ley.  It  is  true  that,  according  to  this  mode  of  assess- 
ment, the  company  will  have  no  profits  in  WoJdng  to  be 
rated  ;  but  that  cannot  affect  the  principle  of  rating;  and 
the  parishes  in  which  more  is  actually  earned  will  gain 
the  more. 

Then  as  to  the  deductions.  First,  it  is  clear  that  the 
compensations  to  Lord  Montagu  and  others  must,  by 
the  local  act,  be  made  before  the  proprietors  can  receive 
any  dividend.  The  compensations  are  the  outgoings;  they 
never  come  into  the  account  of  profits,  but  must  be  set- 


(a)  \jB.^C.55\.  (6)  IB.  ^  C.  236. 

(c)  9JB.^C.  810.  (d)  1  B.  ^  Ad.  926. 


tied 
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1835.      tied  before  any  rateable  subject-matter  accrues.  If  there 
were  no  profit  more  than  sufficient  to  pay  ihem,  there 

The  King 

against       would  be  uo  beneficial  occupation  :  Rex  v.  Liverpool  (a). 

The  Inhabit- 
ants of       And,  if  these  compensations  are  to  be  regarded  as  out- 

WOKINO.  .  ,  .  ,  ,  ,  ,  , 

goings  which  would  cause  the  property  to  let  at  a 
lower  rent,  they  must  be  excluded  from  consideration 
in  calculating  the  rate :  Bex  v.  The  Trustees  of  the  Duke 
of  Bridgewater  (6),  Bex  v.  Adames  {c).  The  compensa- 
tions are  at  no  time  any  part  of  profits  arising  within 
the  parish  ;  they  accrue  in  respect  of  the  whole  naviga- 
tion ;  they  have  no  necessary  connection  with  land  any 
where,  but  are  personal  merely,  and  are  like  the  tolls 
granted  to  the  proprietors  of  Hunslet  Mills,  in  Bex  v. 
The  Aire,  and  Colder  Navigation  Comjpa7iy  (d).  The 
cost  of  repairs  must  also  be  excluded,  upon  the  prin- 
ciples laid  down  in  Bex  v.  Kingswifford  (e),  and  accord- 
ing to  the  decision  in  Bex  v.  The  Oxford  Canal  Com- 
pany  [g).  The  propriety  of  deducting  10  per  cent, 
(which  the  case  states  to  be  a  reasonable  proportion) 
for  tenant's  profit,  appears  from  the  judgment  of  the 
.  Court  upon  the  second  objection  in  Bex  v.  Joddrell  {Ji), 

Sir  John  Campbell,  Attorney- General,  and  Gaselee, 
contra.  The  rate  ought  to  be  charged  according  to  the 
proportion  which  the  length  of  navigation  in  Woking 
bears  to  the  length  of  the  whole  line.  The  principle  of 
mileage  is  reasonable  and  convenient,  and  most  con- 
formable to  the  intention  of  the  local  act,  upon  which 
the  decision  of  this  case  entirely  depends.    The  act,  in 

(a)  1  B.  ^  C.  61.  •  (b)  9JB.  ^  C.  68. 

(c)  'IB.  ^  Ad.  61.  (rf)  SB.  ^  Ad.  533. 

(e)  1  B.  ^  a  236.  (g)  10  B.  ^  C.  117. 

{h)  1  B.  ^  Ad.  408. 

the 
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the  several  clauses  stated  in  the  case,  evidently  treats 
the  navigation  as  one  entire  concern.  The  payment  of 
rates  is  one  of  the  purposes  to  which,  according  to  the 
evident  intention  of  the  act,  "  the  profits  of  the  said  na- 
vigation" (generally)  are,  in  the  first  instance,  to  be  ap- 
plied. The  clause  authorising  the  trustees  to  take  toll 
evidently  contemplates  a  general  mileage  toll.  The  pay- 
ments to  Lor.d  Montagu  are  to  be  made  "  out  of  the 
profits  of  the  said  navigation"  generally.  The  expense 
of  repairs  is  in  proportion  to  the  length  of  the  navigation 
in  each  parish ;  but,  according  to  the  appellants,  the 
trustees  may  make  an  arbitrary  apportionment  of  tolls, 
and  thereby  distribute  the  burden  of  rates  as  they  think 
proper.  This  is  a  power  which  they  ought  not  to  exer- 
cise. The  principles  laid  down  in  Rex  v.  Kingswin- 
ford  (a)  are  not  disputed  ;  but  this  is  not  a  case  to  which 
they  apply.  There  may  be  a  reason  for  rating  canals 
differently  according  to  the  difference  of  profits  in  one 
parish  and  another,  which  does  not  apply  to  rivers,  viz. 
that  the  land  taken  for  a  canal  was  yielding  some  profit 
in  the  parish  before,  and  liable  to  be  rated  there  in  pro- 
portion to  the  profit  so  produced,  in  which  case  it  may 
be  said  that  the  principle  of  rating  the  land  ought  not 
to  be  altered. 

As  to  the  deductions,  it  must  be  admitted  that  the 
expense  of  repairs  ought  to  be  allowed  for.  With  re- 
spect to  the  compensations,  which  are  an  interest  pos- 
sessed by  certain  parties  in  the  navigation,  there  is  no 
reason  that  they  should  be  paid  and  deducted  before  the 
rate  can  be  assessed.  The  case  does  not  shew  the  na- 
ture of  the  compensations  to  Lord  Montagu  and  the 


1835. 

The  King 
against 
The  Inhabit- 
ants of 
Woking. 
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(a)  1  B.  ^  C.  236. 

E 
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18S5.  corporation  of  Guildford;  but  all  these  payments  appear 
ThTK^o  nature  of  a  rent.    The  groats  payable  to 

against       Mr.  Dulmakou  are  a  rent  to  him  for  his  land  in  the 

The  Inhabit-  . 

ants  of  parish  of  Stoke.  One  mill  appears  to  be  in  the  parish  of 
Woking.       ttt  7  • 

Wokmg;  but  the  payment  is  not  made  in  respect  of  the 

building  situate  there:  it  is  for  the  water  withdrawn 

from  the  mill  by  the  navigation  generally.    There  is 

nothing  to  shew  that  Woking  ought  to  suffer  on  account 

of  any  of  these  charges. 

Cur,  adv,  mlU 


Lord  Denman  C.  J.,  in  this  term  {November  25th), 
delivered  the  judgment  of  the  Court. 

The  rule  by  which  canal  companies  are  to  be  rated  is 
laid  down  in  the  case  of  Rex  v.  Kingsmnford  [a)  in  these 
words :  "  The  true  principle  is  this :  a  canal  company 
is  to  contribute  to  the  relief  of  the  poor  in  each  parish 
through  which  the  canal  passes  in  proportion  to  the 
profit  which  they  derive  from  the  use  of  their  land  in 
that  parish."  It  is  also  truly  observed,  in  the  same 
judgment,  that,  if  the  traffic  be  the  same  through  the 
whole  line  of  the  canal,  every  part  of  the  canal  will 
earn  an  equal  proportion  of  the  tolls.  On  the  other 
hand,  that,  if  the  profit  vary  in  different  parishes,  the 
rate  also  must  vary. 

Apply  that  principle  to  the  present  case.  The 
thorough  trade  pays  one  gross  sum  for  the  whole  line, 
and  all  parts  of  the  line  are  equally  profitable :  the  pro- 
portion of  the  parish  of  Woking  must,  therefore,  be 
ascertained  by  a  mileage  calculation,  with  reference  to 
the  whole  line.    Again,  the  short  trade,  as  it  is  called, 

(a)  7  B.  4;  C,  242. 

pays 
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pays  one  gross  sum  for  the  whole  distance  gone  over, 
and  all  parts  of  that  distance  are  equally  profitable :  the 
proportion  of  the  parish  of  Woking  must,  therefore,  be 
ascertained  by  a  mileage  calculation,  with  reference  to 
the  whole  distance  gone  over.  The  tolls  earned  by 
passing  over  parts  of  the  canal  which  do  not  include  the 
parish  of  Woking  will  be  wholly  excluded. 

By  the  facts  found  in  the  case,  the  true  proportion  of 
the  parish  of  Woking  in  the  gross  receipts,  according 
to  this  calculation,  is  688/.  145.  ^^d. 

The  next  question  is,  what  deductions,  if  any,  ought 
to  be  made  from  this  sum  ?  The  necessary  repairs  and 
expenses  must,  of  course,  be  deducted,  and,  as  they  are 
found  to  be  equal  throughout  the  line,  the  proportion 
of  the  parish  of  Woking  is  to  be  ascertained  by  a 
mileage  calculation,  and  is  found  by  the  case  to  be 
384/.  25.  lOd, 

Mr.  Dalmahoys  groats  are  payable  in  respect  of  the 
use  of  the  canal  within  his  land  in  the  parish  of  Stoke  ; 
and  therefore,  if  they  could  be  deducted  at  all,  they 
must  be  deducted  from  the  profits  in  that  parish,  and 
not  from  the  profits  in  the  parish  of  Woking,  But  these 
groats,  as  well  as  the  per  centages  to  Lord  Montagu, 
and  to  the  corporation  of  Guildford,  are  payable  out  of 
the  profits  of  the  canal,  and  are  in  truth  nothing  more 
than  rent  charges  :  they  do  not  affect  the  value  of  the 
occupation,  or  the  rent  which  a  tenant  would  give,  but 
only  shew  amongst  whom  and  in  what  proportion  the 
rent,  or  profits,  are  to  be  divided.  The  poor  rates  must 
be  paid  on  the  whole  of  the  profits  by  those  who  receive 
them,  viz.  the  proprietors,  and  they  must  settle  the 
matter  as  they  can  with  those  who  are  entided  to  share 
the  profits  with  them. 

E  2  The 
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The  Inhabit- 
ants of 
Woking. 


The  same  reasoning  applies  to  the  compensations  to 
the  mills,  for  they  also  are  payable  out  of  the  profits. 
One  only  of  the  mills  is  situate  in  the  parish  of  Woking, 
the  compensation  paid  to  which  is  65/.  6s, ;  but,  for  the 
reasons  stated  above,  we  think  that  not  even  this  sum 
can  be  deducted. 

Upon  the  whole,  the  gross  receipts  earned  in  the 
parish  of  Woking  are  found,  according  to  the  principles 
here  laid  down,  to  be  688/.  14s.  S^c/.  From  that  sum 
must  be  deducted  384/.  2s.  lOd.  for  repairs  and  expenses, 
leaving  a  balance  of  304/.  lis.  4j6?.,  from  which  10  per 
cent,  for  tenants*  profits,  amounting  to  30/.  9s.  l^d.,  must 
be  deducted,  according  to  the  rule  laid  down  in  Rea:  v. 
The  Trustees  of  the  Duke  of  Bridgewater  (a).  The  case, 
indeed,  does  not  state  distinctly  that  lands  are  rated  at 
rack-rent  and  no  more,  in  the  parish  of  Woking;  but,  as 
it  finds  that  10  per  cent,  is  a  reasonable  deduction  for 
tenants'  profits,  we  presume  that  the  fact  is  so ;  and  this 
deduction  must  be  made  in  order  to  equalize  the  rate ; 
and  the  sum  at  which  the  proprietors  of  the  navigation 
ought  to  be  rated  will  then  stand  274/.  2s.  2  jd/. 

Rate  to  be  reduced  accordingly. 


(a)  9  3.  4;  C.  68. 
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Charles  Frederick,  Baron  de  Rutzen',  and 
Mary  Dorothea,  his  Wife,  against  Farr. 

DEBT.    The  first  count  was  for  tolls  and  duties,  due  Accounts  of 
rent,  signed  by 

and  payable  to  the  Baron  and  Baroness  de  Rutzen^  a  person, 

in   respect  of  divers  cattle,  goods,  and  merchandizes  self  clerk  t^a 

brought  for  sale  into  a  fair  or  market,  belonging  to  the  notThewn^o 

plaintiffs  in  right  of  the  Baroness  de  Rutzen,  holden  at  pfjy^^'by  l^-^ 

NarbertJi  in  Pembrokeshire,    There  was  a  second  count  s^f^ard,  other- 
wise than  by 

for  tolls  and  duties  (not  mentioning  on  what  articles,)  the  accounts 

themselves,  are 

due  and  payable  to  the  plaintiffs  as  owners  of  the  fair  not  evidence, 
and  market,  in  the  same  right.    Plea,  Nil  debet.    On  cease  of  both, 
the  trial  before  Gurney  B.  at  the  Haverfordwest  Spring  receipt^Vither 
assizes,  1834-,  the  plaintiffs  claimed  the  fair  and  market  the  Steward  of 
under,  a  grant  hom  James  2.  (dated  Nov.  17th,  4?  Ja,  2.)  s^ms  of  money 

^  therein  men- 

to  Sir  John  Barlow,  knight  and  baronet,  from  whom  tioned(a}. 

Where  im- 

they  claimed  to  deduce  tide  to  an  estate,  called  the  proper  evi- 

dGncG  is  rc— 

Slebech  estate,  including  the  fair  and  market,  by  differ-  ceived,  anda 
ent  assignments.  Among  other  proofs,  a  lease  of  the  for  the  party 
tolls  of  the  market  by  Ann  Trevanion,  through  whom  ^^ducing  it,  the 

'  P5  Court  Will  grant 

title  was  made,  to  John  Bateman,  for  lives-  at  a  spe-  ^  "^w  tnal, 

'  '  ^      although  there 

cified  rent,  was  produced ;  and  a  rental  of  the  Slebech      other  evi- 
dence to  the 

estate  was  also  put  in,  in  the  handwriting  of  Gilbert  same  point  in 
James,  a  deceased  steward  of  Ann  Trevanion,  in  which  same  party; 
he  debited  himself  with  the  receipt  of  different  payments  se"e^c?early'that 
of  the  rents  reserved  on  this  lease ;  and  there  was  also  etide^crco^uld 

not  have 

(a)  The  recital  of  facts  in  the  judgment  will  be  found  to  vary  in  ^e^j^ry  ^r^^ 

i*ome  degree  from  the  statement  in  the  introductory  part  of  the  case.    It  that  the  verdict, 

has  been  thought  advisable  to  frame  the  marginal  abstract  on  the  judg-  if  given  the 

other  wav 

ment,  as  representing  the  supposition  upon  which  the  learned  Judges  ^^Quld  have 

proceeded  in  deciding  the  case  :  but  the  principle  of  the  decision  is  little,  been  set  aside 

if  at  all,  affected  by  the  variance.  against 

evidence. 

E  3  put 
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put  in  a  rental,  in  the  hand-writing  of  John  Protheroe, 
a  deceased  clerk  of  Gilbert  James,  in  which  also  Gilbert 
James  was  debited  with  the  receipt  of  certain  payments 
of  these  rents.  It  was  proved  by  a  clerk,  who  was  in 
James's  service  at  the  same  time  with  Protheroe,  that 
the  latter  had  to  make  out  Jameses  accounts  for  him. 
Both  these  pieces  of  evidence  were  objected  to ;  but  the 
objections  were  over-ruled.  A  considerable  body  of 
other  evidence  was  put  in,  shewing  the  receipt  of  the 
tolls  by  the  different  parties  through  whom  the  plaintiffs 
claimed,  or  their  lessees ;  and  the  plaintiffs  had  a  verdict. 
In  Easter  term,  1834,  Sir  James  Scarlett  obtained  a  rule 
to  shew  cause  why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  by  reason  of  the  reception  of  the 
account  in  Protheroe's  hand-writing.  The  rule  was  ob- 
tained on  other  grounds  also ;  but  on  these  no  decision 
took  place.    In  Easter  term  last  [Tuesdai/^  April  28th), 

Sir  John  Campbell,  Attorney-General,  Cresswell,  and 
Joh7i  Evans  shewed  cause  («).  The  account  objected  to 
is  in  the  writing  of  an  authorized  agent  of  the  party 
charged  by  the  writing ;  and  this  agent  was  proved  to 
have  been  employed  by  the  party  as  clerk,  and  to  have 
kept  his  accounts  for  him ;  so  that  he  had  authority 
to  charge  him  as  steward.  If  the  entry  does  not  bind 
the  steward,  it  must  have  been  meant  to  bind  the  writer 
himself,  and  then  it  is  unquestionably  admissible.  It 
may  be  compared  to  a  pass-book  at  a  banker's.  It  is 
true  that  the  agent  does  not  sign  ;  but  that  is  immaterial. 
Supposing,  however,  that  the  evidence  was  inadmissible, 
it  may  be  rejected ;  and  there  will  still  be  more  than 
sufficient  to  support  the  verdict.    That  being  so,  the 
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Baron  de 

RUTZEN 

against 
Farr. 


(a)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 

I;  Court 


IN  THE  Sixth  Year  of  WILLIAM  IV. 

Court  will  not  send  the  case  back  to  a  new  trial.  This  1835. 
was  decided  by  the  Court  of  Common  Pleas,  in  Doe  — 

Baron  de 

dem.  Lord  Teynham  v.  Tyler  (a).   It  is  true  that  the  de-  Rutzen 

against 

cision  of  the  Court  of  Exchequer  in  Crease  v.  Barrett  {h)  Fakr. 
is  not  quite  consistent  with  that  case.  [Lord  T>enman  C.  J. 
In  Hex  V.  Sutton  (c)  Le  Blanc  J.  says  that,  if  some  parts 
of  the  evidence  received  be  inadmissible,  and  others 
admissible,  the  Court  has  not  the  means  of  referring  the 
verdict  to  those  parts  only  which  were  admissible ;  and  . 
that  it  is  their  habit  in  such  a  case  to  grant  a  new 
trial.]    That  was  said  of  criminal  cases  expressly. 

Sir  W.  W,  Follett  contra.  To  make  this  account 
admissible,  it  must  be  such  an  account  as  shews  a 
liability  in  the  writer.  The  parol  evidence  was,  that 
Protheroe^  being  James's  clerk,  kept  his  accounts.  How 
can  such  an  account  make  Protheroe  liable?  Even 
admitting  that  it  may  make  James  liable,  it  is  not  written 
by  James^  and  is  not  therefore  an  entry  charging  the 
writer.  As  to  the  argument  that  this  evidence  is  merely 
superfluous,  and  that  the  case  was  proved  without  it, 
the  Court  will  not  take  upon  themselves  to  decide  as  to 
the  degree  of  weight  which  the  jury  might  have  attached 
to  it.  Besides,  it  was  clearly  evidence  likely  to  produce 
considerable  effect  on  the  point  as  to  which  it  was 
adduced. 

[Chilton  and  E.  V.  Williams  on  the  same  side  were 
not  heard,  the  Court  intimating  that  they  would  con- 
sider whether  any  further  argument  were  necessary.) 

Cur,  adv,  vidt, 

(a)  6  Bing.  561. 

(6)  \C.  M.  ^  R.  919.    S.  a  5  Tyrwh,  458. 
(c)  4  ilf.  ^  &  544,  548. 

E  4  Lord 


56 


CASES  IN  MICHAELMAS  TERM 


1835. 

Baron  de 

RjJTZEN 

against 
Farr. 


Lord  Denman  C.  J.,  in  this  term  [November  25th) 
delivered  the  judgment  of  the  Court. 

In  order  to  prove  the  plaintiffs'  title  to  a  market,  for 
disturbing  which  this  action  was  brought,  recourse  was 
had  to  certain  leases  found  among  their  muniments,  and 
also  to  certain  accounts  of  rent  for  the  same  market, 
found  in  the  same  place.  Some  of  these  were  accounts 
signed  by  the  person  who  was  then  steward  to  the  plain- 
tiffs' ancestor,  wherein  he  charged  himself  with  the 
amount  of  such  rents.  To  these  no  objection  was  made. 
Other  accounts,  of  the  same  nature,  were  produced, 
signed,  not  by  such  steward,  but  by  a  person  styling 
himself  clerk  to  such  steward.  There  was  no  parol 
evidence  to  shew  that  this  person  was  ever  employed  by 
the  steward ;  but  the  papers  were  tendered  as  speaking 
for  themselves.  They  were  severally  objected  to  when 
tendered,  but  the  learned  Judge  admitted  them  in  evi- 
dence. We  are  clearly  of  opinion  that  they  were  not 
admissible,  because  they  do  not  purport  to  charge  the 
person  whose  signature  they  bear.  ' 

We  were,  however,  strongly  urged  to  discharge  this 
rule  for  a  new  trial,  even  though  this  evidence  may 
have  been  improperly  received,  on  account  of  the  mani- 
fest preponderance  of  the  proof  arising  from  that  which 
was  unobjectionable.  To  induce  us  to  adopt  this  course, 
Doe  dem.  Lord  Teynliam  v.  Tyler  (a)  was  strongly 
pressed  upon  us,  founded  as  it  was  upon  some  former' 
precedents  both  in  this  Court  and. in  the  Common  Pleas. 
The  same  argument  was  urged  in  the  Court  of  Ex- 
chequer, where  evidence  had  been  improperly  rejected, 
in  Crease  v.  Barrett  {b) ;  but  the  answer  was  given :  It 


[a)  6  Bing.  561. 

{b)  1  Cr.  M.  ^  B.  919.    S.  C.  3  Tyrwh,  458. 


may 
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may  be  that  the  evidence  may  be  readily  explained, 
and  may  not  weigh  in  the  least  against  the  very  strong 
evidence  to  which  it  was  opposed ;  but  we  cannot,  on 
that  account,  refuse  to  submit  the  question  to  the  con- 
sideration of  another  jury.  Mr.  Baron  Parke,  who  pro- 
nounced the  judgment  of  that  Court,  discusses  the  point 
at  large;  and  a  new  trial  was  granted,  because  the 
Court  could  not  say  that  if  the  evidence  had  been  re- 
ceived it  would  have  had  no  effect  with  the  Jury ;  nor 
that  it  was  clear,  beyond  all  doubt,  if  the  verdict  had 
been  the  other  way,  that  it  would  have  been  set  aside 
as  improper. 

In  like  manner,  we  are  not  convinced  that  the  docu- 
ments improperly  admitted  did  not  weigh  with  the  jury 
in  forming  their  opinion,  on  that  their  verdict,  if  given 
for  the  defendant,  must  have  been  set  aside  as  against 
evidence.  On  this  point,  therefore,  the  rule  must  be 
made  absolute;  and  we  need  not  refer  to  the  numerous 
other  points  that  have  been  debated. 

Rule  absolute. 


1835* 

Baron  de 

RUTZEX 

against 
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183. 


ml^7d        TowNLEY,  Assignee  of  Wright,  a  Bankrupt, 
against  Crump  and  Another. 

A  party  having  rpRQVER  for  wine,  lavintr  possession  in  the  plaintiff 

goods  m  his         X  '      J     o  r  r 

own  warehouse         as  assignee.    Pleas.    1.  Not  guilty.    2.  That  the 

at  Liverpool  o  «' 

sold  them,  and  plaintiff,  as  assignee,  was  not  possessed,  &c.,  concluding 

gave  the  fol- 
lowing delivery  to  the  Country.    3.  As  to  the  conversion  of  twenty-eight 

vendee:—       pipes  and  one  hogshead,  that,  before  the  bankruptcy, 

yom-^order  39  before  the  times  when  &c.,  viz.  on  &c.,  the  de- 

"^rentfSe  to     fendants  bargained  and  sold  to  Wright,  the  bankrupt, 

next  i^^^^g^^         he  bought  of  them,  the  said  twenty-eight  pipes  and 

goods  remained  one  hogshead  of  wine,  at  the  rate  of  &c.,  to  be  paid 

in  the  same 

warehouse  un-   for  by  Wrighfs  accepting  a  bill  of  exchange  in  that 

paid  for  till  the 

vendee  became  behalf;  that  he  accepted  the  same  for  the  amount  of 
an^action of the  wines,  payable  at  three  months;  that  the  bill  was 

goods  by^hT  presented  when  due,  but  not  paid;  that  the  defend- 

assignee,  evi-  ^LUis,  at  the  time  of  the  bankruptcy,  and  at  the  times 

dence  was  given  '  v    j  ^ 

that,  by  the       when  &c.,  were  and  still  are  the  holders  of  the  said 

usage  or  Liver- 
pool, goods  &o\d  bill;  that  a  large  sum,  viz.  &c.,  the  price  of  the  said 
while  in  ware- 
house are  de-     pipes  and  hogshead,  was,  at  the  time  of  the  bank- 

liveredbythe  .  i        o  i      -n  • 

vendor  handing  ruptcy,  and  at  the  tmies  when  &c.,  and  still  is,  un- 
a^deUvery^^^  paid  to  the  defendants ;  and  that  the  said  pipes  and 
theliolder^o?^'  hogshead  were  not  delivered  by  the  defendants  to 
obtain cl-edir^  ^r/g/z/^  at  any  time  before  or  at  or  after  the  said  sale; 
with  a  pur-       bu|;        game,  and  each  and  every  part  thereof,  at  the 

chaser  as  having 

possession  of     time  of  the  sale,  were  in  the  custody  and  possession  of  the 

the  goods. 

Held  that,     defendants ;  and  that  they  so  continued  and  remained, 

3.S  bctwGGii  the 

original  ven-  from  the  time  of  the  said  sale  continually,  until  and  at  and 

dee.^the  rfght  ^^er  the  bankruptcy,  and  from  thence  continually  until 

divlsted  by"""  ^^^^  ^^^^^              '                   (notice  to 

giving  such  de- 
livery order. 

Also,  that  the  bankrupt  had  not  possession  of  the  goods  as  reputed  owner,  vt^ith  the 
consent  of  the  true  owner,  within  the  meaning  of  stat.  6  G.  4.(;.  16.  s.  72. 

plaintiff) ; 
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plaintiff);  whereupon  and  whereby  the  defendants  ac-  1835. 
quired  and  had  a  lien  upon  the  said  pipes  and  hogshead  ' 
for  the  said  price  thereof,  and  became  and  were  entitled  against 
to  retain  the  same  until  the  said  price  should  be  fully 
paid  and  satisfied;  wherefore,  and  because  the  said  price, 
&c.,  at  the  said  times  when  &c.,  was  wholly  due  and 
unpaid,  unsatisfied,  and  untendered  to  the  defendants, 
they,  when  requested  as  in  the  declaration  mentioned, 
refused  to  deliver  the  said  pipes  and  hogshead  to  the 
plaintiff,  and  did,  after  the  bankruptcy,  at  the  said  times 
when  &c.,  retain  and  keep  the  same  under  and  by 
virtue  of  the  said  lien,  and  as  they  lawfully  might,  &c., 
which  keeping,  &c.,  was  the  conversion  in  the  intro- 
ductory part  of  this  plea  mentioned.  Verification. 

Replication.    L  and  2.  Similiter.   3.  De  injuria. 

At  the  trial  before  Lord  Abinger  C.  B.,  at  the  last 
Summer  assizes  at  Liverpool,  it  appeared  that  the  de- 
fendants, at  the  time  of  the  transactions  in  question, 
were  wine  merchants  at  Liverpool;  and  that  they  sold 
the  wine  mentioned  in  the  third  plea  to  the  bankrupt 
Wright  on  the  29th  of  September  1834-,  it  being  then 
held  by  the  defendants  in  bonded  warehouses  which  they 
had  at  Liverpool,  An  invoice  was  delivered  at  the  time, 
stating  the  wine  (described  by  marks  and  numbers)  to  be 
bought  by  Wright  of  Crump  and  Co.,  the  price  payable 
by  acceptance  at  three  months ;  which  acceptance 
Wright  gave.  On  the  same  29th  of  September  the  de- 
fendants gave  Wright  the  following  delivery  order :  — 
"  Liverpool,  29th  September  1834. 
"  Mr.  Benjamin  Wright, 

"  We  hold  to  your  order  39  pipes  and  1  hhd.  red 
wine,  marked  J.  C,  J.  M.  No.  41  a  67— 69  a  80 — 
pipes,  No.  105  hhd.,  rent  free,  to  29  November  next. 

"  John  Crump  and  Co." 

The 
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1835.  The  bill  accepted  by  Wright  was  dishonoured,  and 

"  the  amount  never  paid.    A  fiat  in  bankruptcy  issued 

TOWNLEY  ^  ^ 

against       agaiust  WvigJit,  January  28th,  1835,  and  he  was  there- 

Crump. 

upon' declared  a  bankrupt,  and  the  plaintiff  appointed 
assignee.  A  demand  and  refusal  of  the  wine  were  ad- 
mitted ;  as,  also,  "  that  the  invariable  mode  of  deliver- 
ing goods  sold  while  in  warehouses  in  Liverpool  is  by 
the  vendors  handing  to  the  vendees  delivery  orders." 

For  the  plaintiff  it  was  proposed  to  give  evidence, 
that  the  order  in  question  was  equivalent  to  an  ac- 
cepted delivery  order ;  but  the  Lord  Chief  Baron  held 
such  evidence  inadmissible.  The  plaintiff's  counsel 
then  called  Mr.  Predon^  a  broker  and  merchant,  who 
held  bonded  vaults  in  Liverpool;  and  he  stated  that 
the  practice  was  to  deliver  goods  while  in  warehouses 
by  handing  delivery  orders,  which  were  not  usually 
given  until  payment,  or  something  equivalent,  had  been 
received  for  the  goods ;  that  such  orders  varied  in  their 
form ;  that  delivery  orders  were  given  resembling  that 
in  question;  and  that  in  his  opinion  the  present  order 
would  obtain  credit  for  the  holder  with  a  purchaser. 
He  was  proceeding  to  state  that  he  should  consider  the 
possession  of  such  an  order  possession  of  the  property  ; 
but  the  Lord  Chief  Baron  refused  to  admit  this  evidence. 
The  witness,  however,  said  that,  as  a  matter  of  custom, 
the  goods  specified  in  such  a  delivery  order  would  be 
considered  tile  property  of  the  person  holding  the 
order.  It  was  not  stated  that  the  defendants  had  made 
any  transfer  in  their  books.  The  Lord  Chief  Baron 
was  of  opinion  that  no  sufficient  delivery  was  shewn  to 
devest  the  lien  of  the  defendants  :  he  observed  that  the 
giving  of  an  invoice,  or  bill  of  lading,  does  not  take 
away  the  right  to  stop  in  transitu,  if  there  has  been  no 

actual 
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actual  delivery  ©f  the  goods ;  and  he  directed  a  nonsuit, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  the  value  of  the  twenty-eight  pipes  and  one  hogs- 
head. 

Cowling  now  moved  [a)  that  such  verdict  might  be 
entered,  or  a  new  trial  had.    The  facts  admitted  and 
proved  shewed  a  constructive  delivery  to  Wright  be- 
fore he  became  bankrupt.    It  is  clear  that,  if  the  wine, 
instead  of  being  the  property  of  the  warehousemen  in 
whose  vaults  it  was,  had  belonged  to  a  third  person, 
who  had  sold  it  to  the  bankrupt,  and  had  given  him 
such  delivery  order  upon  the  warehousemen,  the  hand- 
ing of  such  order  to  them  by  the  buyer  would  have 
been  a  constructive  taking  possession  by  him,  and  the 
order  could  not  have  been  countermanded ;  Abbott  on 
Shipping,  part  3.  c.  9.  s.  15.  b.  (b).  So  it  would  have  been 
also  in  the  present  case,  if  Wright  had  sold  to  another 
person,  and  the  defendants  had  given  a  delivery  order 
to  such  person.  Stoveld  v.  Hughes  {c)  and  Green  v.  Hay- 
thorne  (d)  shew  this ;  but  the  present  case  is  a  stronger 
one  in  favour  of  the  vendee's  right.    In  a  note  to  the 
fourth  American  edition  of  Abbott  on  Shipping  (by  the 
Hon.  Joseph  Story,  one  of  the  Judges  of  the  Supreme 
Court  of  the  United  States, )  it  is  said  {e) ;  "  and  where 
goods  are  sold,  lying  in  the  vendor's  warehouse,  on 
credit,  and  they  are  sold  by  marks  and  numbers,  so  that 
no  farther  designation  is  necessary,  and  it  is  a  part  con- 
sideration of  the  bargain  that  they  may  remain  there, 
rent  free,  at  the  option  of  the  vendee,  and  for  his  bene- 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  J 

(b)  Page  379.  5th  ed.  (c)  14 -Bas?,  308. 
(d)  1  Stark.  N.  P.  C.  447. 

{e)  Page  381,  note(l),  to  part  3.  c.  9.  s.  15.  b.    Boston,  1829. 

fit. 
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1835.  fit,  until  the  vendor  shall  want  the  room,  there  is  in 
^  point  of  law  a  complete  delivery  of  the  goods,  and 

against       the  transit  is  ended,  as  much  as  if  the  goods  were 

CauMP.  •11 

m  the  warehouse  of  a  stranger."     And  Barrett  v. 
Goddard  is  cited  from  Mason* s  {American)  Reports  {a). 
[Lord  Denman  C.  J.    I  do  not  know  that  we  can 
allow  these  works  to  be  cited  as  authorities,  though 
Mr.  Justice  Stor^^  is  a  very  able  commentator,  and 
it  would  be  desirable  to  find  that  the  American  au- 
thorities agreed  with  the  opinion  we  may  form.  Pat- 
teson  J.     You  maintain  here  that  the  possession  is 
changed  by  a  delivery  order  which  the  vendor  makes 
upon  himself.    No  custom  going  to  such  an  extent  as 
that  was  recognised  in  Dixon  v.  Yates  (6).]    The  ques- 
tion did  not  arise  in  that  case ;  the  delivery  orders  there 
mentioned  were  drawn  by  the  vendor  on  the  warehouse- 
man :  here  the  vendor  and  warehouseman  are  the  same 
person,  and  therefore  the  delivery  orders  are  in  the 
nature  of  accepted  delivery  orders.    It  is  plain  from 
Abbott^  as  before  cited,  that  if  the  vendor  had  given  the 
bankrupt  a  delivery  order  addressed  to  and  accepted  by 
the  vendor's  agent,  the  warehouseman,  the  possession 
would  have  been  changed;  and  there  seems  no  reason 
for  a  distinction,  where  the  vendor  acts  as  his  own 
warehouseman  and  agent.    Stoveld  v.  Hughes  {c)  and 
Green  v.  Haythmme  (d)  do  not  authorise  such  a  distinc- 
tion.   The  ground  of  decision  in  those  cases  is,  that 
the  facts  shew  an  executed  delivery.    And,  further, 
it  would  be  a  fraud  upon  the  public  if  a  purchaser 

(a)  3  Mason's  Reports  of  Cases  argued  and  determined  in  the  Circuit 
Court  of  the  United  States,  p.  107.  Boston,  1828.  The  judgment  cited 
was  delivered  by  Stori/  J. 

(&)  5  5.  ^  Ad.  313.  (c)  14  East,  308. 

(d)  1  Stark.  N.  P.  C.  447. 

might 
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might  go  into  the  market  with  the  symbol  of  pro-  1835. 
perty,  which  these  orders  clearly  are,  and  yet  should 

*^  .  TOWNLEY 

be  liable  to  have  the  contract  of  sale  to  him  re-  against 

Crump. 

scinded.  The  holder  of  such  an  order  has  what  amounts 
to  a  reputed  ownership  of  the  goods.  A  delivery  order 
is  not  like  a  bill  of  lading,  which  merely  serves  to  shew 
who  is  the  owner :  holding  a  delivery  order  is  having 
actual  possession.  Its  effect  is  like  that  of  a  dock  war- 
rant, as  stated  in  Spear  v.  Travers  (a)  and  Lucas  v. 
Dorrien  (6).  The  words  "  rent  free"  in  the  delivery 
order  shew  that  the  defendants,  on  giving  it,  considered 
themselves  as  becoming  merely  warehousemen  for  the 
bankrupt.  At  all  events  it  should  have  been  left  to  the 
jury,  whether  or  not  the  facts  amounted  to  a  taking  of 
possession.  The  delivery  order  was  entirely  a  mercan- 
tile instrument,  the  effect  of  which  they  were  competent 
to  judge  of. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  (November  19th),  delivered  the  judgment  of  the 
Court.  After  referring  to  the  facts  above  stated,  as  to 
the  custom  with  respect  to  delivery  orders,  his  Lordship 
said :  There  was  a  total  failure  of  proof  that,  where  a 
vendor  who  is  himself  the  warehouseman  sells  to  a  party 
who  becomes  bankrupt  before  the  goods  are  removed 
from  the  warehouse,  the  delivery  order  operates,  by  rea- 
son of  this  custom,  to  prevent  a  lien  from  attaching; 
and  I  think  it  is  not  contended  that  there  is  any  general 
usage  which  could  devest  this  right  in  such  a  case,  upon 
the  insolvency  of  the  vendee.  Cases  have  been  cited, 
but  none  where  the  question  arose  between  the  original 

(a)  4  Camp,  253,  4.        {h)  7  Taunt.  278.  (judgments  of  the  Court). 

vendor  , 
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1835.  vendor  and  vendee.  As  to  reputed  ownership,  it  is 
■  quite  clear  that  the  seventv-second  section  of  stat. 

TOWNLEY  ^  " 

against  6  G.  4.  c.  1 6.  would  not  apply,  for  it  refers  to  cases 
Crump. 

where  the  bankrupt  shall  "  by.  the  consent  and  per- 
mission of  the  true  owner"  have  goods  in  his  possession. 
Here  the  bankrupt,  if  he  had  possession,  was  himself 
the  true  owner,  under  the  contract  of  sale.  There  will 
therefore  be  no  rule. 

Rule  refused. 


Monday^ 
Nov.  2d. 


Smith  against  Eldridge. 


'J^HESIGER  moved  for  a  rule  to  shew  cause  why  the 
taxation  of  the  plaintiff's  costs  in  this  cause  should 


In  an  action 
for  work, 
labour,  and 
materials,  the 

plaintiff  deli-  uot  be  Stayed,  and  why  each  party  should  not  pay  his 
ticular,  claim-  OWU.  The  amount  of  debt  indorsed  on  the  copy  of  the 
ing  13G3/.,       ^^.^     j,yjj^j^Qjjg       2  303/.  A  declaration  was  delivered, 


with  a  particular,  stating  that  the  plaintiff  claimed  1303/. 
for  work,  labour,  and  materials,  found  and  provided  in 
the  building  of  a  certain  messuage,  &c. ;  the  full  par- 
ticulars of  which  could  not  be  comprised  in  three  folios. 


and  stating 
that  the  full 
particulars 
could  not  be 
comprised  in 
three  folios. 
On  summons 
for  a  better 

dates^and'cre-  The  defendant  took  out  a  summons,  calling  on  the  plain- 
Uff^sai'drh^^  had  tiff  to  shcw  cause  why  he  should  not  deliver  "  a  further 
^i\ranTthe  ^^^^  better  account  in  writing,  with  dates  and  credits,  of 
dl'J^iTssedThe  the  particulars  of  the  plaintiffs  demand."  Ontheattend- 
cause  was  after-  ^^cc  before  Coleridge  J.,  the  defendant's  attorney  said 

wards  referred, 
with  all  matters 

in  difference  ;  the  costs  to  abide  the  event  of  'the  award.  The  plaintiff,  in  opening  his 
case  before  the  arbitrator,  admitted  payment  of  several  sums,  and  claimed  only  400^.  The 
arbitrator  awarded  63/.  to  the  plaintiff  for  his  alleged  causes  of  action,  and  91.  to  the 
defendant  for  matters  not  in  question  in  the  suit. 

Held,  that  the  Court  could  not  stay  the  taxation  of  the  plaintiff's  costs  and  ordei;  each 
party  to  pay  his  own. 

Per  Patteson  J.  A  plaintiff  is  not  bound,  in  his  particular,  to  state  the  items  of  reduc- 
tion which  he  admits  ;  it  is  sufficient  if  he  states  the  items  of  his  own  demand,  and  the 
amount  admitted  as  going  in  reduction. 

that 
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that  the  greater  part  of  the  plaintiff's  claim  had  been 
paid ;  and  he  relied  upon  the  sixth  section  of  Reg,  Gen. 
Trin,  1  4  {a).  The  plaintiff's  attorney  stated  that  he 
had  no  credits  to  give ;  whereupon  the  learned  Judge 
said  that  he  could  not  try  the  cause,  and  dismissed  the 
summons.  The  cause,  and  all  matters  in  difference, 
were  referred  at  nisi  prius,  the  costs  to  abide  the  event 
of  the  award.  The  plaintiff's  attorney,  in  opening  his 
case  before  the  arbitrator,  stated  that  the  defendant  had 
paid  the  plaintiff  several  sums  on  account,  and  that  the 
plaintiff' claimed  400/.  as  the  balance.  The  arbitrator 
awarded  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  63/.,  and  no  more,  for  the  matters  in  the 
declaration  mentioned ;  and  that  the  plaintiff  was  in- 
debted to  the  defendant  in  the  sum  of  9/.  for  goods  sold 
and  delivered,  in  addition  to  the  monies  due  and  allowed 
to  him  by  the  arbitrator  in  this  action.  The  defendant 
now  stated,  on  affidavit,  that,  if  the  plaintiff  had  originally 
claimed  only  the  amount  awarded,  he  should  not  have 
defended  the  action,  for  that  the  plaintiff  was  in  insolvent 
circumstances.  Thesiger  now  cited  Adlington  v.  Apple- 
ton  [b) ;  admitting,  however,  that  a  difficulty  would  arise 
if  the  Court  should  think  the  present  case  analogous  to 
those  in  which  a  cause  has  been  referred  to  arbitration, 
the  costs  to  abide  the  event,  and,  after  an  award  in  the 
plaintiff's  favour,  the  defendant  has  moved  for  costs 
under  stat.  43  G.  3.  c.  46.  s.  3.,  which  the  Court  has  not 
granted  {c) ;  but  he  denied  that  any  analogy  could  be 
drawn  between  a  case  decided  on  Ihe  particular  words 
of  that  statute  and  one  turning  upon  the  Rule  in  ques- 
tion, on  which  the  Court  might  exercise  a  discretion. 


1835. 

Smxth 
against 
Eldridg£. 


(a)  2        Ad.  788.  (6)  2  Camp.  410. 

(c)  See  Holder  v.  Raitty  2  ^  E.  445. 

Vol.  IV.  F  [Patteson 
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1835.      [Patteson  J.    The  case  in  Campbell  has  been  misunder- 
"      stood.    It  has  been  inferred  from  it  that  the  plaintiff 

Smith 

against      was  bound  to  give  the  items  which  he  admitted  as  re- 

iLDRIDGE. 

ducing  his  demand :  but  that  has  been  long  overruled. 
The  practice  at  chambers  is,  that  the  plaintiff  states  the 
items  of  his  own  demand,  the  amount  by  which  he  admits 
it  to  be  reduced,  and  the  balance  for  which  he  really  pro- 
ceeds. Lord  Denman  C.  J.  The  defendant  here  should 
have  tendered  what  was  actually  due.  He  knew  what 
he  had  paid.]    But  not  what  the  plaintiff  insisted  upon. 

Lord  Denman  C.  J.  I  think  we  have  no  power  to 
grant  this  rule.  The  arbitrator  has  decided  the  whole 
case  upon  the  merits,  and,  in  so  doing,  has  determined 
this  particular  right. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  refused. 


Monday/,  Barlow  and  Wife  against  Leeds. 

Nov.  2d. 

^.  gave  a  pro-  J^JI^^'  BARLOW,  while  single,  and  her  sister,  ad- 

Si'and  r''^''  vanced  501.  each  to  the  defendant,  their  brother, 

jointly,  for  ^            j          j^j^  ^^^^      Iqq^^     them  jointly.  The 

money  lent  to  &  o  j 

him,  one  half    gister  died,'and  the  defendant  took  out  administration  with 

by  each.  B. 

died,  and  A.  y^W[  annexed.    The  surviving  sister  and  her  husband 

took  out  admi- 
nistration, with 

the  will  annexed,  to  her  effects.  C.  sued  him  on  the  note.  C.  was  a  legatee,  and  was 
char"-ed  by  A.  with  having  goods  of  the  testatrix  in  her  hands.  On  motion  to  stay  pro- 
ceedfno-s  in  the  action,  upon  A.  paying  half  the  principal  and  interest  of  the  note  into 
Court,°and  giving  C.  a  discharge  for  the  residue : 

Held,  that  the  case  was  not  one  in  which  this  Court,  by  virtue  of  its  equitable  juris- 
diction, could  interfere. 

sued 
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sued  him  on  the  note.  The  defendant  paid  half  the 
principal  and  interest  into  Court  under  a  judge's  order, 
to  abide  the  event  of  an  application  to  this  Court,  and 
offered  the  plaintiffs  a  discharge  for  the  other  half,  to 
which  he  claimed  an  equitable  title  as  administrator. 
Mrs.  Barlow  was  a  legatee  under  the  will ;  and  the  de- 
fendant alleged  that  she  and  her  husband  had  effects  of 
the  testatrix  in  their  hands,  which  they  had  refused  to 
give  up. 

Kelly  now  moved,  on  affidavits  stating  the  above  facts, 
and  others  which  it  is  unnecessary  to  set  forth,  that 
proceedings  might  be  stayed,  the  defendant  giving  such 
discharge  as  above  mentioned.  If  the  plaintiffs  recover 
the  whole  100/.,  they  will  be  trustees  for  the  defendant 
as  to  one  half,  and  he  will  be  obliged  to  sue  them  in 
equity.  And  the  affidavit  shews  grounds  for  appre- 
hending that,  if  the  plaintiffs  obtain  possession  of  this 
sum,  the  half  may  not  easily  be  recovered  back.  The 
defendant  is  willing  to  pay  such  costs  as  the  Court  may 
think  reasonable.  [Lord  Denman  C.J.  Is  there  any 
case  in  which  the  Court  has  consented  to  such  an 
application  ?]  None  has  been  found,  but  the  Court  has 
an  equitable  jurisdiction,  which  it  will  exert,  if  there  are 
no  disputed  facts,  to  prevent  an  obvious  injustice. 

Lord  Denman  C.  J.  Can  we  go  into  such  an  enquiry 
as  this  on  affidavits  ?  It  would  be  trying  the  merits  of  a 
suit  in  equity.    We  cannot  do  it. 

Patteson,  Williams,  and  Coleridge  Js.  concurred. 

Rule  refused. 

F  2 


1835. 


Barlow 
against 
Leeds. 
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Cann  against  Facey, 
Where  a  Judge  TPRESPASS  for  shooting  a  dog.    Plea,  that  certain 

has  certified  to  ,      ,  -.  i     i         i      »  i 

deprive  of  costs  persons  broke  and  entered  defendant  s  closes  or 
43^L!*c!  6.  lands,  and  with  dogs  trampled  upon  and  destroyed  his 
withilTthe^sta  g'^^wing  crops ;  that  defendant,  upon  their  leaving  the 
tute,  the  Court  closes,  gave  the  said  persons  notice  that,  if  the  said  dogs  or 

cannot  order  ° 

the  plaintiff's    any  of  them  came  upon  the  said  closes  again,  he  would 

full  costs  to  be 

taxed  notwith-  shoot  them ;  that  the  said  persons,  not  regarding  such 

cert4cate^,^on  notice.  Suffered  and  permitted  the  said  dogs  again  to 

thatThTjudge  ^^^^^  the  Said  closes  and  trample  upon  and  destroy  the 

gave  an  erro-  crops :  whercfore  defendant  for  the  causes  aforesaid,  and 

neous  reason  '  ' 

for  certifying,  because  he  could  not  otherwise  prevent  the  said  dogs 
from  further  trampling  &c.,  did  shoot  at  and  wound  one 
of  the  said  dogs  so  being  on  the  said  land  and  trampling 
upon  the  said  crops,  as  he  lawfully  &;c.,  and  that  the 
same  is  the  dog  mentioned  in  the  declaration.  Repli- 
cation, de  injuria.  On  the  trial  before  Gurney  B.  at  the 
last  'Exeter  assizes,  evidence  was  given  on  both  sides,  as 
to  the  matter  of  justification.  The  jury  found  a  verdict 
for  the  plaintiff;  damages  twenty  shillings.  Application 
was  afterwards  made  to  the  learned  Judge  to  certify 
under  stat.  43  Eliz,  c,  6.  5.  2.  on  the  ground  that  the 
plaintiff  might  have  proceeded  under  the  malicious  tres- 
pass act,  7  &  8  G. 4.  c.  30.  s.  24.  The  learned  Judge 
accordingly  certified,  stating  in  court  that  he  did  so  for 
the  above  reason. 


Crowder  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  tax  to  the  plaintiff  his  full  costs  not- 
withstanding 
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withstanding  the  certificate  (a).  The  learned  judge  cer-  1835. 
tified  under  a  mistaken  apprehension  as  to  sect.  24*.  of 

Cann 

the  Malicious  trespass  act.    That  section  contains  a  against 

Facet, 

proviso,  excluding  from  its  operation  "  any  case  where 
the  party  trespassing  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained 
of."    If  therefore  the  plaintiff  had  gone  before  a  magis- 
trate, his  complaint  would  not  have  been  entertained. 
If  a  judge  certifies  without  giving  any  reason,  the 
Court  may  not  have  power  to  interfere ;  but  it  is 
otherwise  if  he  gives  an  erroneous  reason.  [^Cole- 
7idge  J.   How  can  you  get  over  the  words  of  stat. 
43  Eliz,  c.  6.  5.  2.,  that,  if  it  shall  be  signified  or  set 
down  by  the  judge  before  whom  the  cause  was  tried, 
that  the  damages  shall  not  amount  to  forty  shillings,  the 
judges  before  whom  any  such  action  shall  be  pursued, 
"  shall  not  award  for  costs  to  the  party  plaintiff  any 
greater  or  more  costs  than  the  sum  of  the  debt  or 
damages  so  recovered  shall  amount  unto,  but  less  at 
their  discretion."    If,  indeed,  it  appeared  that  the  judge 
had  certified  in  a  species  of  action  which  is  excepted  by 
the  statute,  the  question  would  be  different.]  The 
judge  who  tries  the  cause  has  a  discretionary  power  as 
to  certifying,  but   he   must  exercise  it  within  legal 
bounds.    The  judgment  of  an  arbitrator  in  his  award 
is  conclusive,  if  he  states  no  reason,  but  not  if  he  states 
a  wrong  one.    If  it  is  apparent  that  the  judge,  in  certi- 
fying, has  exercised  his  discretion  under  a  mistake  of  the 
law,  there  is  nothing  in  the  statute  of  Elizabeth  to  pre* 
vent  the  Court  from  rectifying  this,  like  any  other 

(a)  Also  to  increase  the  damages  to  50s.,  or  for  a  new  trial,  on  the 
ground  that  the  verdict,  as  to  amount  of  damage,  was  against  evidence. 
Rule  refused. 

F  3  mistake 
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mistake  of  a  judge  or  jury.  In  a  case  mentioned  in 
Twigg  V.  Potts  [a),  this  Court  is  said  to  have  referred  a 
certificate  back  to  the  learned  Judge  who  made  it. 

Lord  Denman  C.  J.  There  is  no  foundation  for  a 
rule.  The  words  of  stat.  43  Eliz,  c,  6.  s.  2.  are  (His 
Lordship  here  read  the  section.).  In  this  case,  the 
learned  Judge  who  tried  the  cause  has  certified  under 
the  statute:  and  when  the  Judge  certifies  there  is  an 
end  of  the  question.  We  cannot  increase  the  damages ; 
and  we  cannot  enquire  under  what  influence  he  exer- 
cised the  discretionary  power  vested  in  him.  Perhaps 
in  this  case  it  might  have  been  a  strong  proceeding  on 
the  part  of  the  learned  Judge  to  refuse  certifying. 

Patteson  J.  I  am  of  the  same  opinion.  I  always 
understood  that  under  the  statute  of  Elizabeth  the  Court 
never  interfered  with  the  discretion  of  the  Judge,  but 
would  only  enquire  whether  or  not  he  had  the  power  to 
certify  at  all. 


Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 


(«)  ^Dowl.  p.  C.  266. 
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1835. 


of  limitations. 


Hooper  asjrainst  Stephens  and  Wife.  Tuesdai/, 

°  Nov.  3d. 

ASSUMPSIT  for  the  price  of  hay  sold  to  the  wife  Where  it  has 
^  been  agreed 

before  marriage.    Pleas,  non  assumpsit,  and  the  between  debtor 

and  creditor 

Statute  of  limitations.    On  the  trial  before  Lord  Den-  that  the  latter 

.  .      shall  receive 

ma?i  C.  J.,  at  the  Gloucester  Summer  assizes,  1835,  the  goods  in  re- 

plaintifF,  to  take  the  case  out  of  the  statute,  proved  that,  demand^th^^ 

after  the  delivery  of  the  hay,  and  within  six  years  of  the  g^^h  g^o^g 

commencement  of  this  action,  the  wife  (who  was  then  operates  as  a 

payment  withia 

single,  and  kept  a  public-house)  said  to  the  plaintiff,  stat.^9  (?.^4.  ^ 
"  Mr.  Hooper,  you  must  make  use  of  some  spirit,  I  bar  the  statute 
know ;  why  not  have  it  of  me  ?  As  long  as  I  owe  you 
money  for  hay,  if  it  is  ever  so  little  it  will  be  a  way  to 
lessen  the  debt."  The  plaintiff  said  he  would  take  a 
gallon  of  gin  at  ]  25.,  and  a  jar  filled  with  gin  was  sent 
to  him.  It  was  contended  that  this  delivery  of  goods 
by  the  wife  was  equivalent  to  a  part  payment,  and  barred 
the  statute;  and  Hart  v.  Nash  (a)  (in  the  Court  of  Ex- 
chequer) was  referred  to.  On  the  other  hand,  it  was 
urged  that  the  delivery  could  not  operate  as  a  payment, 
inasmuch  as  the  defendants,  if  now  suing  for  the  price  of 
the  spirits,  could  only  declare  as  for  goods,  and  not  for 
a  liquidated  sum  of  money.  The  Lord  Chief  Justice 
gave  leave  to  the  defendants  to  move  to  enter  a  nonsuit; 
and  the  plaintiff  had  a  verdict. 


Ludlow  Serjt.  now  moved  according  to  the  leave 

reserved.    The  plaintiff  must  rely  upon  the  clause  in 

(a)  2  Cro.  M.  ^  R,  3S7. 

F  4  Lord 
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isiSS.      Lord  TenterderCs  act,  9  G.  4.  c,  14.  5.  1.,  which  provides 
that  nothing  therein  contained  "  shall  alter  or  take 

Hooper  o 

^against^  away  or  lessen  the  effect  of  any  payment  of  any  principal 
or  interest  made  by  any  person  whatsoever."  To  bring 
this  case  within  the  proviso,  there  ought  to  have  been 
what  is  technically  and  properly  called  a  payment; 
such  as  might  formerly  have  been  given  in  evidence 
under  the  general  issue.  This  transaction  was  not 
such  a  payment.  [Lord  Denman  C.  J.  Hart  v.  Nash  (a) 
appears  to  be  in  point.] 

The  Court  {h)  took  time  to  enquire  as  to  the  decision 
in  Hart  v.  Nash  (a),  which  was  not  yet  reported ;  and, 
in  the  same  term  (November  7th), 

Lord  Denman  C.  J.  said  :  Hart  v.  Nash  {a),  decided 
-  in  the  Court  of  Exchequer,  rules  the  present  case. 
Where  any  thing  is  received,  upon   agreement,  in 
reduction  of  a  debt,  that  is  a  payment  sufficient  to  take 
the  debt  out  of  the  statute  of  limitations. 

Rule  refused. 


{a)  2  Cro.  M.  ^  R.  337. 

(6)  Lord  Denman  C.  J.,  Pattesony  Williams f  and  Coleridge  3 s» 
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Gambrell  against  The  Earl  of  Falmouth  and  '^^fl^^ 
Austin. 


CASE  for  taking  an  excessive  distress  for  51,  105.,  To  a  declar- 
ation  for  an 

whereas  only  11.  8s,  was  due.   Plea,  that  the  whole  excessive  dis- 

.  .  tress  for  rent, 

was  due  and  m  arrear  (not  stating  tor  what  time),  con-  defendant 
eluding  to  the  country.   Similiter.    On  the  trial  before  thrwholl^sum 
Lord  Denman  C.  J.,  at  the  last  Berkshire  assizes,  it  ap-  tafdue  and'in 
peared  that  the  plaintiff  held  the  premises,  on  which  the  ^[y^^^^'J^^o'^ijg 
distress  was  made,  as  weekly  tenant,  of  the  defendant,  country,  on 

,  ,  which  plaintifT 

the  Earl  of  Falmouth^  originally  at  a  rent  of  2s,  6d,  per  joined  issue 

Held  that,  on 

week;  and  that,  on  the  30th     June  1834,  Lord  Fal-  this  issue,  de- 

1        1  .     .  m        '  •  111     fendant  was  not 

mouth  gave  the  plamtiii  notice  to  quit,  or  to  pay  double  precluded  from 
rent ;  that  Lord  Falmouth  afterwards  gave  a  second  notice  cgrSn  arrears, 
to  the  defendant  to  quit  on  the  8th     December  1834,  or      the  fact 

^  that,  since  they 

to  pay  double  rent,  namely  105.  per  week:  that,  on  the  became  due, 

^  ^  J  r  Q^j^gj.  arrears 

6th  of  Fehrurary  1835,  he  levied  a  distress  for  4/.,  being  had  become  due 

and  had  been 

eight  weeks'  rent  at  1 05.,  due  from  the  8th  of  December  distrained  for. 
to  the  2d  of  February^  and  being  stated,  in  the  warrant  though,^on  the 
and  notice,  to  be  for  rent  due  up  to  the  latter  day.    The  fhfwarra^nt' 
plaintiff  brought  an  action  for  this  distress,  as  excessive,  Jtated^thrdis- 
and  recovered  iudment.    On  the  27th  of  April  1835,  tress  to  be  for 

CI  J.  ^  rent  due  up  to 

the  defendant  Austin  levied  the  distress  for  which  the  a  day  named, 

being  subse- 

present  action  was  brought,  on  a  warrant  for  Bl,  105.,  quent  to  those 

1    •  •  \  t      o   A  1  which  the 

being  rent  in  arrear  on  the  22d  of  Aprils  and  it  was  arrears  now  in 
shewn  that  he  stated  this  to  be  for  rent  due  since  the  cmed^^and 
last  distress.    The  Plaintiff's  counsel  contended  that  th^second^dis- 
the  distress  was  not  authorized  by  stat.  4  G.  2.  c.  28.  s,  1. 

*^  tendant  stated 

In  answer,  the  defendants  offered  proof  that  there  were  that  it  was  for 

rent  due  since 
arrears  the  last  distress. 
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1835.  arrears  of  rent  unsatisfied,  which  had  accrued  dn  days 
^  antecedent  to  the  accruing  of  those  arrears  which  were 

Gambrell  " 

against      distrained  for  on  the  6th  of  February  18 35:  and  that 

The  Earl  of  . 

Falmouth,  such  previous  arrears  made  up  the  51,  10s,  at  the  rate  of 
the  original  rent.  The  plaintiff's  counsel  contended 
that  these  could  not  be  taken  into  account;  but  the 
Lord  Chief  Justice  received  the  evidence,  and  the  de- 
fendant had  a  verdict. 

Ludlow  Serjt.  now  moved  for  a  new  trial.  Although 
it  is  competent  to  a  landlord  to  distrain  on  one  account, 
and  avow  on  another,  yet  that  principle  is  inapplicable 
to  a  case  where  the  complaint  is  that  too  much  has 
been  distrained  for.  The  distress  on  the  6th  of  Fe- 
bruary  1835  must  be  considered  as  having  the  effect  of 
a  statement  of  account  by  Lord  Falmouth,  up  to  that 
day.  "  It  is  the  duty  of  a  landlord  to  make  a  distress, 
at  once,  for  his  whole  rent,  if  he  can  find  sufficient 
goods  on  the  premises ;  for  various  distresses  are  vex- 
atious to  the  tenant.  And,  therefore,  at  the  common 
law,  if  the  landlorxl  made  an  insufficient  distress  when 
he  might  have  taken  more,  a  second  distress  for  the 
remainder  of  the  same  rent  was  illegal :  for  it  was  his 
own  folly  not  to  have  taken  enough  at  first;  but  if  it 
appeared  that  he  could  not  find  a  sufficient  distress  on 
the  land,  then  it  seems,  that  even  at  the  common  law, 
he  might  distrain  again."  Bradby  on  Distresses,  ch.  5. 
p.  130.  (a).  The  statute  17  Car,  2.  c.  7.  s,  4.  enables 
the  landlord,  in  the  cases  there  pointed  out,  to  make 
successive  distresses,  if  the  distress  shall  not  be  found  to 
be  of  the  full  value  of  the  arrears  distrained  for ;  but  it 

(a)  Citing  Wallis  v.  Savill,  2  Lutw.  1536.    Anon.  Cro.  Elix.  13. 

is 
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is  not  pretended  here  that  such  was  the  case  on  the  first 
occasion,  or  that  there  was  not  then  a  sufficient  distress 
on  the  premises  for  all  the  arrears  claimed  at  the  time. 

Patteson  J.  No  doubt  a  man  is  not  entitled  to  dis- 
train at  different  times  for  a  rent  due  on  the  same  day. 
But  if  rent  become  due  at  different  times,  he  may  dis- 
train separately.  Independently  of  that,  look  at  this 
issue.  The  question  is,  whether  the  sum  was  in  arrear 
or  not.    If  it  is  not  satisfied,  it  is  still  in  arrear. 

Williams  J.  I  understand  the  objection  to  be  that, 
because  the  defendants  assumed  to  distrain  for  rent  not 
proved  to  be  due,  they  were  precluded  from  justifying 
themselves  by  shewing  that  there  was  other  rent  in 
arrear.  I  do  not  see  why  they  are  to  be  prevented 
from  shewing  that  rent  was  in  arrear,  different  from  that 
for  which  they  at  first  claimed. 

Coleridge  J.  The  objection,  if  there  be  one,  is 
to  the  reception  of  the  evidence.  But  what  is  the 
issue  ?  Whether  so  much  is  due  and  in  arrear.  I  can- 
not conceive  why  arrears  are  not  to  be  taken  into  con- 
sideration, because  there  has  been  a  distress,  since  they 
accrued,  under  w^hich  they  were  not  satisfied.  It  may 
be  very  true,  that  the  landlord  thought  he  had  covered 
all  the  arrears  by  the  first  distress.  But  that  is  not  to 
prevent  him,  under  this  issue,  from  shewing  what  was 
really  due. 

Lord  Denman  C.  J.  The  issue  is,  how  much  was 
due  ?  The  objection  now  raised  is,  that  the  defendants 
cannot  say  that  more  was  due  at  the  former  period, 

than 


1835. 

Gambrell 

against 
The  Earl  of 
Falmouth. 
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1835.  than  they  then  claimed.  That  objection  does  not  apply, 

^  as  the  pleadings  stand.    There  seems  to  me  to  be  no 

Gambrell  " 

against  ground  of  Complaint,  either  in  law  or  in  iustice. 

The  Earl  of  °  r        ?  j 

Falmouth.  Rule  refused. 


mtth^'       Doe  on  the  Demise  of  Benjamin  Preedy, 


against  Holtom  and  Another. 


Devise  to  A,  of  HpHIS  ejectment  was  tried  before  Williams  J.  at  the 

the  messuage  JL 

in  s.  in  which  Oxfordshire  Summer  Assizes,  1836.    The  premises 

tcststor  resided 

with  the  build-*  claimed  were  two  cottages,  with  gardens,  outhouses,  &c., 


^s^elidjoining,  Swalcliffe^  Oxfordshire,  The  defendants  made  title 
and  all  those     under  Joseph  Preedy.  the  elder  brother  of  the  lessor  of 

several  closes  «-^' 

l^c^^^D^'  the  plaintiff.  Both  brothers  claimed  the  premises  in 
and  E.,  (with    question  under  the  will  of  their  father. 

the  brick-kiln 

erected  there-        The  testator,  by  his  will,  produced  at  the  trial,  de- 

oh,)  and  F.,         ,  n  i  •  i  i       i  • 

with  their  ap-  viscd  to  trustees  all  his  real  estate,  upon  trust  that  his 

^^Hqfthefarvi  ^^^^  trustees  and  the  survivor  of  them  and  the  heirs  of 

ZVZt'sZn  ^"ch  survivor  should,  during  the  minority  of  his  eldest 

Devfse^^fur  Joseph  Preedy^  receive  the  rents  and  profits  of  all 

ther,  to  B.  of  a  that  messuage  or  tenement  in  Swalcliffe  aforesaid  wherein 

second  ines- 

Buage,  and  of  jie  the  Said  testator  then  resided,  with  the  offices,  out- 
all  other  the 

testator's  lands  houses,  bams,  stables  and  other  edifices  and  buildings, 

and  heredita-  t  •    •  ini 

ments  in  S:       i/ards  and  gardens,  to  the  same  adjoiniyig,  and  all  those 

except  those  i     1  1       j  j        •  j  i 

before  devised  Several  closes  or  enclosed  grounds,  pieces  and  parcels 
this^will^J^^^    of  land  lying  and  being  in  Swalcliffe  aforesaid,  called  or 

claimed  two 

cottages  in  6'.  which,  when  the  will  was  made,  adjoined  the  messuage  resided  in  by  the 
testator,  but  were  not  in  his  occupation,  and  were  divided  by  a  wall,  which  he  had  built, 
from  the  messuage. 

Held,  that  the  words  referring  to  the  testator's  own  occupation  applied  only  to  the  pre- 
tnises  mentioned  after  the  words  "  to  the  same  adjoining ;"  that  evidence  was  admissible 
ttt  shew  the  situation  of  the  premises,  and  by  whom  they  were  occupied ;  but  that  those 
facts,  being  proved,  did  not  raise  such  an  ambiguity  as  warranted  the  reception  in  evidence 
of  declarations  made  by  the  testator  when  giving  instructions  for  his  will,  to  shew  that  he 
intended  B.  to  have  the  cottages. 

known 


IN  THE  Sixth  Year  of  WILLIAM  IV.  li 

known  by  the  several  names  of  Cow  House,  Trenchill,  1835. 
Lower  Trenchill,  Fernhill,  Close  taken  out  of  Trenchill,      '  ~" 

Doe  dem. 

together  with  the  brick  kiln  erected  thereon,  and  the  Preedy 

against 

Farhill,  with  their  appurtenances,  part  of  the  farm  and  Holtom. 
lands  then  in  his  own  occupation,  as  the  same  should 
become  due,  and  did  and  should  stand  and  be  possessed 
of  such  rents,  issues,  and  profits,  upon  the  trusts  and  for 
the  intents  and  purposes  therein-after  expressed  and 
declared  concerning  the  same ;  and,  when  and  so  soon 
as  his  said  son  Joseph  Preedy  should  have  attained  the 
age  of  twenty-one  years,  then  did  and  should  be  seized 
of  and  in  all  that  his  said  messuage  or  tenement  in 
Swalcliffe  aforesaid  wherein  he  then  resided,  with  the 
offices,  out-houses,  barns,  stables,  and  other  edifices  and 
buildings,  yard  and  garden  to  the  same  adjoining,  and 
the  said  several  closes  or  inclosed  grounds,  pieces  and 
parcels  of  land  in  Swalcliffe  aforesaid  last  therein-before 
particularly  mentioned,  with  their  appurtenances,  in  trust 
for  his  said  son  Joseph  Preedy,  his  heirs  and  assigns  for 
ever. 

And  upon  further  trust  that  they  the  said  trustees  and 
the  survivor  of  them,  and  the  heirs  of  such  survivor,  did 
and  should,  during  the  minority  of  his,  the  said  testator's, 
son  Benjamin  Preedy,  receive  the  rents,  issues,  and  profits 
of  all  that  his  messuage  or  tenement  in  Swalcliffe  afore- 
said called  the  Old  Grange,  with  the  offices,  out-houses, 
and  other  edifices  and  buildings,  yard  and  garden,  to 
the  same  adjoining,  and  all  and  every  other  his  closes  or 
inclosed  grounds,  pieces  and  parcels  of  land,  and  other 
hereditaments,  in  Swalcliffe  aforesaid,  with  their  appur- 
tenances, except  what  he  had  therein-before  devised  to  or 
in  trust  for  the  use  of  his  eldest  son  Joseph  Preedy,  as  the 
same  should  become  due:  and  did  and  should  stand 

and 
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1835.  and  be  possessed  of  such  rents,  issues,  and  profits,  upon 
DoTdem  trusts,  and  for  the  intents  and  purposes  therein-after 

Preedy      expressed  and  declared  concerning  the  same  ;  and  when 

against 

HoLTOM.  and  so  soon  as  his  said  son  Benjamin  should  attain  his 
age  of  twenty-one  years,  then  upon  trust  that  they  his 
said  trustees  or  the  survivor  of  them,  or  the  heirs  of 
such  survivor,  did  and  should  stand  and  be  seized  of 
and  in  all  that  his  said  messuage  or  tenement  in  Swal- 
cliffe  aforesaid,  called  the  Old  Grange^  with  the  offices, 
out-houses,  and  other  edifices  and  buildings,  yard  and 
garden  to  the  same  adjoining,  and  all  and  every  his  said, 
closes  or  inclosed  grounds,  pieces  and  parcels  of  land 
and  other  hereditaments  in  Swalcliffe  aforesaid,  last 
therein-before  mentioned,  with  their  appurtenances,  in 
trust  for  his  said  son  Benjamin  Preedy^  his  heirs  and 
assigns  for  ever. 

The  question  at  the  trial  was,  whether  the  cottages 
with  the  gardens  &c.  passed  to  the  trustees  for  Joseph 
under  the  first  part  of  the  will,  or  for  Benjamin  under 
the  subsequent  devise  of  all  the  closes  and  heredita- 
ments not  before  devised.  For  the  plaintiff,  evidence 
was  given  that  the  testator  lived  in  the  messuage  at 
Swalcliffe  at  the  time  when  he  made  his  will ;  that  the 
cottages  had  formed  part  of  the  Swalcliffe  farm,  but  that 
the  testator  had  separated  them  from  it  by  a  wall,  and 
that,  before  and  at  the  time  when  the  will  was  made, 
they  were  so  separated,  and  were  in  the  occupation  of 
tenants.  It  was  further  proved,  for  the  plaintiff,  that 
there  were  cottages  on  the  Smlcliffe  estate,  a  quarter 
of  a  mile  from  the  place  where  the  testator  resided. 
Evidence  was  also  given  as  to  the  comparative  value  of 
the  Swalcliffe  and  Grange  properties.  And,  for  the 
purpose  of  shewing  that  the  testator  intended  the  two 

cottages 
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cottages  in  question  to  pass  under  the  second,  and  not 
the  first  clause  of  his  will,  the  plaintiff's  counsel  pro- 
posed to  prove  certain  declarations  made  by  the  testator, 
when  giving  instructions  for  his  will :  but  this  evidence 
was  objected  to,  and  excluded.  The  learned  judge 
in  summing  up  told  the  jury  that  the  question  was  one 
of  law,  and  that  in  his  opinion  the  cottages  adjoining 
the  S'walcliffe  farm  passed  to  Joseph  by  the  will ;  but  that 
the  plaintiff  should  have  leave  to  move  to  enter  a  verdict 
for  him  if  the  Court  of  King's  Bench  should  hold,  upon 
the  facts  proved,  that  the  words  of  the  devise  were  not 
sufficient  to  pass  the  premises  in  question  to  the  trustees 
for  Joseph's  use.  The  defendants  had  a  verdict,  and 
leave  was  given  to  move. 

Ludlo'iX)  Serjt.  now  moved  that  a  verdict  might  be 
entered  for  the  plaintiff,  or  a  new  trial  had  on  ac- 
count of  the  rejection  of  evidence.  The  cottages  passed 
to  the  trustees  for  Benjamin,  the  lessor  of  the  plain- 
tiff, by  the  residuary  clause.  It  is  true  they  may 
be  said  to  adjoin  the  tenement  on  which  the  testator 
dwelt,  according  to  the  first  clause,  but  that  requires, 
not  only  that  the  buildings,  &c.,  which  are  to  pass 
for  the  benefit  of  Joseph  shall  adjoin  the  testator's  re- 
sidence, but  also  that  they  shall  have  been  "part  of 
the  farm  and  lands  in  his  occupation "  at  the  time 
when  he  made  his  will.  If  there  is  a  doubt  as  to  the 
meaning,  Benjamin,  who,  as  the  residuary  legatee, 
stands  in  the  situation  of  an  heir  at  law,  is  entitled  to 
a  construction  in  his  favour :  nothing  is  to  be  taken 
from  him  unless  expressly  devised.  As  to  the  evidence; 
extrinsic  evidence  was  admitted  in  explanation  of  the 
will,  and  from  that  a  difficulty  resulted,  which  required 

further 


1835. 


Doe  dem, 
Preedy 

against 

HoLTOM. 
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^urther^parol  evidence  to  explain  it;  for  it  appeared  that 
the  premises  "  adjoining  "  those  inhabited  by  the  testator 
were  not  "  in  his  own  occupation."  This  is  one  of  the 
cases  in  which  Tindal  C.  J.  lays  it  down,  in  Miller  v. 
Trovers  («),  that  "  the  difficulty  or  ambiguity  which  is 
introduced  by  the  admission  of  extrinsic  evidence,  may 
be  rebutted  and  removed  by  the  production  of  further 
evidence,  upon  the  same  subject,  calculated  to  explain 
what  was  the  estate  or  subject  matter  really  intended 
to  be  devised."  \_Williams  J.  The  extrinsic  evidence 
adduced  was  only  for  the  purpose  of  shewing  the  situ- 
ation and  divisions  of  the  property,  and  the  manner 
in  which  it  was  occupied ;  there  was  nothing  beyond 
that,  to  introduce  evidence  of  declarations.  Patteson  J, 
The  declarations  were  offered  to  shew  what  was  meant 
by  the  will ;  the  other  evidence  only  shewed  what  was 
within  the  terms  of  the  will.  Lord  Denman  C.  J. 
Evidence  might  be  given  to  shew  what  were  the  parcels. 
That  evidence,  in  the  present  case,  did  not  introduce 
any  ambiguity.  It  was  as  if  the  testator  had  said 
I  devise  my  cottages,"  and  you  had  offered  evidence 
of  declarations  by  him  that  he  meant  his  house  in  Lon^ 
don.']  The  evidence  which  it  was  here  proposed  to  offer 
was,  that  the  testator  directed  his  will  to  be  so  framed 
as  to  pass  the  cottages  to  the  use  of  Benjamin. 


Lord  Denman  C.  J.  The  testator  devises  to  the 
trustees  for  Benjamin  all  his  closes,  pieces  of  land,  and 
other  hereditaments  in  Swaldiffe,  except  what  he  has 
before  devised  to  or  in  trust  for  the  use  •  of  his  eldest 
What  has  he  so  devised  ?    The  rents  and  profits 


son. 


(a)  8  Hing.  24' 


of 
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of  the  messuage  in  Swalcliffe  wherein  he  resided,  with  1835. 
the  offices  "  and  other  edifices  and  buildino^s,  yards  and  ' 

*  '  *^  Doe  dem. 

gardens,  to  the  same  adjoining."    Among  these  are  the  Preedt 

against 

cottages  in  question.  But  he  then  gives  some  lands  as  Holiom. 
"  part  of  the  farm  and  lands  then  in  his  own  occu- ' 
pation;"  and  it  is  contended  that  this  makes  his  own 
occupation  a  necessary  part  of  the  description  of  all  that 
he  gives  to  the  eldest  son.  I  think  that  is  not  so,  but 
that  part  of  what  is  given  is  adjoining  to  the  residence 
of  the  testator,  and  part  in  his  occupation.  Then  pro- 
perty is  here  shewn  to  exist,  which  precisely  answers  the 
terms  of  the  will.  Upon  this  point  there  is  no  doubt. 
The  learned  Judge,  therefore,  would  not  have  been  justi- 
fied in  receiving  evidence  of  declarations  for  the  purpose 
of  shewing  the  testator's  intention.  The  ambiguity  was 
not  raised  which  might  have  rendered  such  declarations 
admissible  (a).  If  the  testator  gave  instructions  which 
have  not  been  followed,  that  cannot  now  be  helped. 

Patteson  J.  We  are  desired  to  read  the  will  as  if  the 
words  were  "  edifices  and  buildings  to  the  same  adjoin- 
ing, and  now  in  my  own  occupation."  That,  I  think 
cannot  be  done^  Extrinsic  evidence  must  be  received, 
for  the  purpose  of  shewing  what  a  will  refers  to ;  but  not 
to  clear  up  a  difficulty  in  the  terms  of  the  will.  If  the 
evidence  here  tendered  had  been  admitted,  it  would  have 
been  for  the  purpose  of  shewing,  that  the  language  of  the 
devise  in  question  meant  "  adjoining,  and  now  in  my 
occupation."  That  would  have  been  receiving  evidence 
to  construe  the  will. 

(a)  See  Richardson  v.  Watson,  A  B.  ^  Ad,  787. 
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1835.         Williams  J.  concurred. 


Doe  dem. 

Preedy         Coleridge  J.    The  only  expression  restricting  the 

against 

words  "  other  edifices  and  buildings,  yards,  and  gar-* 
dens,"  is  "  to  the  same  adjoining."  The  words  "  part 
of  the  farm  and  lands  now  in  my  occupation,"  refer  to 
other  premises.  No  ambiguity  was  raised  here.  Some 
extrinsic  evidence  is  necessary  for  the  explanation  of 
every  will.  If  the  word  Blackacre  be  used,  there  must 
be  evidence  to  shew  that  the  field  in  question  is  Black- 
acre,  But  here  the  declarations  were  offered  in  reality 
for  the  purpose  of  construing  the  expressions  of  the  will^ 
and  giving  them  a  more  extended  meaning  than  the 
words  themselves  bear, 

Kule  refused. 


Thursday,       RoBiNSON,  Gent.,  One,  Sec.  against  Gompertz* 

JSfov.  5th. 


An  affidavit  of  MOTION  was  made  before  Littledale  J.  in  the 
^^^^^^^  °  Bail  Court,  that  the  defendant  might  be  brought 


service 

notice  on  a  ere 


co«ipukary*^^  up  Under  the  compulsory  clause  (sect.  16.)  of  stat.  32  G.  2. 
I'^ds'^Act^  28.  In  the  affidavit  of  service  of  notices,  it  was  stated 
(32^  2.  c.  28.  ^  detaining  creditor  named  Treppass  had  been 

5.  16.)  IS  not  o 

sufficient  if  it    served  by  leaving  the  notice  with  the  landlady  of  the 

state  merely  *^  ^ 

that  the  notice  house  where  he  lodged.    Littledale  J.,  on  reference  to  a 

was  left  with 

the  landlady  of  case  in  3  DowL  P.  C.  (a),  held  this  insufficient. 

the  house  where 
he  lodges ;  or 

with  a  person  at  the  house  where  he  resides,  who  afterwards  stated  that  she  acted  as  his 
servant,  and  had  delivered  it  to  him,  she  herself  making  no  affidavit,  and  there  being  no 
affidavit  of  belief  that  the  statement  of  such  person  was  true. 


(o)  Probably  Gardner  v.  GreeUf  3  Dowl,  P.  C,  343. 

K  F.  Lee 
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F,  V,  Lee  now  renewed  the  motion  in  this  Court,  on  1835. 
an  amended  affidavit  stating  that  Trevvass  had  been  J 

"  ^  Robinson 

served  with  notice  "  by  delivering  the  same  to,  and  against 

GOMPERTZ. 

leaving  it  with,  a  female  of  the  name  of  Miss  Wood,  at 
the  house  in  which  the  said  Charles  Stephen  Treppass 
resides,  situate,"  &c.,  and  which  said  Miss  Wood  did, 
on  this  present  5th  of  November,  inform  this  deponent 
that  she  acts  as  the  servant  of  the  said  Charles  Stephen 
Treppass,  and  that  she  did,  on  the  said  10th  day  of 
October  last,  deliver  the  ^aid  notice  to  the  said  Charles 
Stephen  Treppass^  [Patteson  J.  She  might  have  made 
an  affidavit  herself.  Coleridge  J.  It  only  appears  by 
the  statement  she  is  said  to  have  made,  that  she  acts  as 
servant.  Williams  J.  You  do  not  even  allege  that  you 
believe  it  to  be  true.] 

Lord  Denman  C.  J.  I  think  this  is  not  enough,  though 
I  am  sorry  that  a  party  should  be  defeated  on  such  a 
point.  An  allegation  of  service  in  this  form  admits  of 
the  suggestion,  that  a  person  may  have  been  collusively 
stationed  at  the  house  to  receive  the  notice,  and  give  the 
answer. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  refused  (a), 
(a)  Doe  on  the  Demise  of  Hungate  against  Roe.  Saturday, 

January  31st. 

Sir  F.  Pollock,  Attorney- General,  moved  to  make  a  rule  absolute  for  1835. 

staying  proceedings  till  payment  of  costs  in  a  former  ejectment.    The  To  make  a 

affidavit  of  service  of  the  rule  nisi  stated  that  a  copy  had  been  left  by  ^"^^  absolute, 

the  deponent  at  a  house,  with  a  female  who  described  herself  as  the  cause  , 

bemg  shewn, 

occupier,  and  who  said  that  the  lessor  of  the  plaintiff  and  his  wife  both  it  is  not  suffi- 

'  cient  that  a  de- 

ponent should 

swear  to  notice  of  the  rule  nisi  having  been  left  at  the  dwelling-house  of  the  opposite  party, 
in  his  absence,  with  a  person  who  afterwards  told  the  deponent  that  she  had  delivered  the 
notice ;  the  deponent  must  state  that  he  believes  this  to  be  true. 

Vol.  IV.  *G  2  lodged 
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1835.         lodged  there,  but  were  at  present  out;  and  who,  on  seeing  the  notice 
.  directed  to  Lieutenant  Hungate,  said  that  the  lessor  of  the  plaintiff  called 

Doe  dem.       himself  Sir  William  Hungate ;  that  she  promised  to  deliver  the  notice; 
H UNGATE       and  that,  two  days  afterwards,  the  deponent  called  again,  and  saw  the 
'r^e^^        same  female,  who  said  that  the  lessor  of  the  plaintiff  was  out,  and  that 
she  had  delivered  the  notice  to  him.    The  deponent  did  not,  however, 
swear  to  his  own  belief  either  that  the  delivery  had  taken  place,  or  that 
the  lessor  of  the  plaintiff  lived  at  the  house  in  question. 

Per  Curiam.  (Lord  Denman  C.  J.,  Littledale^  Williams,  and  Cole- 
ridge Js.)  The  affidavit  does  not  go  far  enough.  It  is  very  important 
that  we  should  enforce  every  security  against  collusion.  ' 

Sir  F.  Pollock,  Attorney- General,  then  prayed  that  the  rule  might  be 
enlarged. 

Per  Curiam,  That  is  objectionable,  because  then  you  will  gain  the 
whole  object  of  your  rule.  But  you  may  add  a  fresh  affidavit,  and  apply 
to  a  Judge  at  chambers. 

The  rule  was  afterwards  made  absolute,  on  the  affidavit  being  resworn, 
with  the  addition  that  the  deponent  believed  the  delivery  to  have  taken 

place.  oil  Mmkmil  mh  "to  nooaaa 

Friday,         Gye,  Assignee  of  Mills,  an  Insolvent  Debtor, 

Nov.  6th.  '  o  '  ^  r 


against  Hitchcock  and  Others. 


An  insolvent      A  SSUMPSIT.     The  declaration  stated  that,  after 

debtor  executed 

a  warrant  of  the  insolvent  had  subscribed  his  petition,  the  de- 

attorney,  on 

which  judg-  fendants  were  indebted  to  the  plaintiff,  as  assignee,  for 

signedlandhe  monev  by  them  had  and  received  to  the  use  of  the 

wenTto^prison.  plaintiff  as  assignee.     Plea,  non  assumpsit.    On  the 

Subsequently  ^^.j^j  before  Lord  Denman  C.  J.,  at  the  London  sittings 

his  goods  were  '  o 

se^^edandsdd  last  July,  it  appeared  that,  on  the  12th  of  September 
on  the  judg-     1834,  the  insolvent  gave  a  warrant  of  attorney  to  the 

ment,  and  the 

proceeds  were  defendants,  upon  which  judgment  was  signed  on  the  1 5th 
fudgment^cre-   of  October.    On  the  20th,  the  insolvent  went  to  prison, 

ditors.  The 

insolvent  petitioned,  and  his  effects  were  assigned  under  the  Insolvent  Debtors'  Act," 
7  G.  4.  c.  57. : 

Held,  that  the  assignee  might  recover  the  proceeds  of  the  sale  from  the  judgment 
creditors,  as  money  had  and  received  to  the  use  of  the  assignee  after  the  subscribing  of  the 
petition,  on  section  34.  of  the  act. 

and 


Hitchcock, 


IN  THE  Sixth  Year  of  WILLIAM  IV.  85 

and  afterwards,  on  the  same  day,  his  goods  were  taken  18S5. 
in  execution  upon  a  fi.  fa.  under  the  judgment:  they  were   ' 

Gye 

sold  on  the  23d  of  October^  and  the  money  paid  to  the  against 
defendants  on  the  31st.  On  a  subsequent  day  the  in- 
solvent subscribed  his  petition  to  the  Insolvent  Debtors' 
Court;  and  on  the  16th  November  the  assignment  to 
the  plaintiff  was  made.  The  action  was  brought  to  re- 
cover the  proceeds  of  the  sale.  The  defendants'  counsel 
objected  that  they  were  not  liable  in  this  form  of  ac- 
tion; but  the  Lord  Chief  Justice  ruled  that  the  action 
lay,  and  a  verdict  was  found  for  the  plaintiff  for  the 
amount  of  the  proceeds,  his  Lordship  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit. 


Hoggins  now  moved  accordingly.  By  the  thirty-fourth 
section  of  the  Insolvent  Debtors'  Act  (7  G.  4.  c,  57.),  no 
person  after  the  imprisonment  shall  avail  himself  of  any 
execution  issued  on  any  warrant  of  attorney  executed 
b}^  the  insolvent.  The  plaintiff  was,  therefore,  entitled 
to  treat  the  execution  and  sale  as  void,  and  might 
have  brought  trover  for  the  goods,  on  the  ground  thaj 
no  title  passed  to  the  defendants.  But  if  he  bring 
money  had  and  received,  this  affirms  the  sale,  accord- 
ing to  the  principle  laid  down  by  Lord  Kenyon  in 
Smith  V.  Hodson  (a),  {Patteson  J.  That  was  an  action 
for  goods  sold  and  delivered,  which  of  course  affirmed 
the  sale.]  The  money  here  could  be  had  and  received 
to  no  use  but  that  of  the  judgment  creditors.  [Lord 
Denman  C.  J.  Why  are  they  to  receive  the  proceeds 
from  the  sheriff?]  There  was  no  assignee  at  the 
time  of  the  sale,  and,  therefore,  the  money  at  any  rate 


(a)  4  T.  R.  217. 

G  3 


could 
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1835.       could  not  be  had  and  received  to  the  use  of  the  plaintiff. 
*      [Patteson  J.   The  assignment  has  relation,  as  in  bank- 

Gye 

against  ruptcy.] 
Hitchcock. 

The  Court  {a) 

Refused  the  rule. 

(a)  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 


Friday, 
Nov,  6th, 


Roe  on  the  several  Demises  of  Edmund  Wil- 
kin s   and    John    Wilkins  against  James 

WiLKINS. 


In  ejectment, 
the  defendant, 
upon  notice 
from  the  plain- 
tiff, produced 
a  deed ;  and 
it  was  proved 
that  the  de- 
fendant's at- 
torney had 
stated,  before 
the  trial,  that 
the  defendant 
claimed 
through  that 
deed:  Held, 


JgJECTMENT  for  premises  in  Gloucestershire.  On 
the  trial  before  Lord  Denman  C.  J.,  at  the  last  Glou- 
cester assizes,  it  appeared  that  Edmund  Wilkins  claimed 
as  administrator  to  Joseph  Wilkins  the  elder,  deceased ; 
and  that  John  Wilkins  claimed  as  administrator  to  Ann 
Wilkins,  deceased,  the  wife  of  Joseph  Wilkins  the  elder. 
The  title  of  Joseph  Wilkins  the  elder  rested  upon  a 
lease  of  the  premises  in  question,  made  to  A?m  Wilkins, 
which  the  plaintiff  had  given  the  defendant  notice  to 

titied^the^pi'ain-  produce,  and  which  was  called  for  at  the  trial,  and  pro- 
tiff  to  put  it 
in,  without 
proving  the 
execution,  be- 
fore the  de- 
fendant's case 
was  opened. 

A  woman, 
living  apart 

from  her  husband,  obtained  a  demise  of  property  for  a  term.  The  husband's  repre- 
sentative brought  ejectment  against  a  party  who  claimed  to  have  had  adverse  possession 
for  more  than  twenty  years,  and  who  had  obtained  and  held  possession  without  knowing 
of  the  husband's  existence:  Held,  that  it  was  no  misdirection  to  direct  the  jury  to  find 
for  the  plaintiff,  unless  they  thought  that  such  possession  was  adverse  to  the  wife ;  in- 
asmuch as,  if  adverse  to  the  wife,  it  was  adverse  to  the  husband,  and  not  otherwise. 

lease. 


duced  by  the  defendant.  No  evidence  was  given  of  the 
execution  ;  but  it  was  proved,  on  the  part  of  the  plain- 
tiff, that  the  defendant's  attorney  had  said,  shortly 
before  the  trial,  that  the  defendant  claimed  under  the 
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lease.  The  Lord  Chief  Justice  was  of  opinion  that  this  1835. 
dispensed  with  proof  of  the  execution  ;  but  he  gave  leave  jj^Tdem 
to  move  to  enter  a  nonsuit.    It  further  appeared  that  Wilkiks 

against 

Ann  WilJcins  had  married  Joseph  TVilkins,  the  father,  in  "Wilkins. 
1777,  from  whom  she  afterwards  separated;  and,  her 
liusband  being  still  alive,  married,  or  lived  as  wife  with 
Bryant,  After  this,  Bryant  took  into  his  occupation  the 
premises  in  question,  being  a  certain  part  of  the  waste  of 
the  manor  of  Henhury,  He  died  in  1809.  At  the  time 
of  his  death,  Joseph  Wilkins  the  younger,  a  son  of  Ann 
WilJcins  and  her  first  husband,  was  living  with  Ann  Wil- 
kins. She  obtained  a  lease  of  the  premises  in  question 
(being  the  lease  above  mentioned)  from  the  lords  of  the 
manor  of  Henhury^  conveying  to  "  Ann  Bryant,  widow," 
a  term  of  ninety-nine  years  from  March  25th,  1812,  de- 
terminable on  certain  lives,  which  were  not  extinct  at 
the  time  of  the  trial;  and  she  afterwards,  in  March  1813, 
gave  up  this  lease  to  her  son,  signing,  at  the  same  time, 
the  following  memorandum,  "  Joseph  Wilkins  took  to  all 
that  Ann  Bryant  had  for  maintaining  of  her  and  two 
children  from  May  10th,  1810,  to  March  25th,  1813." 
After  this,  Joseph  Wilkins  occupied  the  premises  and 
built  a  house  there.  He  afterwards  went  to  Demarara^ 
leaving  the  premises  to  be  managed  by  the  defendant, 
and  died  in  1821,  devising  them  to  him.  The  defendant 
had  occupied  them  from  the  time  when  Joseph  Wil- 
kins, the  son,  left  England,  to  the  commencement  of 
the  present  action.  Ann  Wilkins  died  in  1823;  and 
Joseph  Wilkins,  the  father,  in  1826.  It  did  not  appear 
that  Bryant  or  Joseph  Wilkins,  the  son,  had  been  aware 
of  the  existence  of  Jo5^p7z  Wilkins,  the  father,  from  the 
time  when  Ann  Wilkins  began  to  live  with  Bryant, 
The  Lord  Chief  Justice  directed  the  jury  to  find  for 

G  4  the 
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the  plaintiff,  unless  they  were  of  opinion  that  the  occu- 
pation by  Joseph  WilMns,  the  son,  and  the  defendant, 
was  adverse  to  Ann  Willmis.    Verdict  for  the  plaintiff. 

ZiUdlaw  Serjt.  now  moved  to  enter  a  nonsuit,  or  for  a 
new  trial  on  the  ground  of  misdirection.  First,  it  is 
true  that,  when  a  party  produces  a  deed  which  has  been 
called  for,  under  which  he  himself  claims,  the  other 
side  may  treat  the  execution  of  the  deed  as  proved. 
But  that  principle  is  applicable  only  where  it  appears 
that  the  party  producing  rests  his  case,  at  the  trial,  on 
the  validity  of  the  deed.  Here,  the  party  producing, 
being  the  defendant  in  ejectment,  was  not  called  upon 
to  shew  any  title  till  the  plaintiff  had  proved  a  title. 
The  plaintiff  cannot  assume,  upon  evidence  of  any  thing 
passing  out  of  Court,  what  the  defendant's  case  is  to  be, 
for  the  purpose  of  relieving  himself  from  the  burthen  of 
proof.  Secondly,  the  Judge  ought  to  have  told  the  jury 
that  the  question  was,  whether  the  occupation  was  ad- 
verse to  JosepJi  Wilkinsy  the  father;  for  the  plaintiff 
claims  through  him.  In  order  to  explain  an  occupa- 
tion, and  to  shew  that  it  is  enjoyed  under  a  recognition 
of  the  title  of  another  claimant,  it  is  necessary  to  shew 
some  privity  between  the  occupier  and  the  claimant. 
Here  it  is  attempted  to  infer  a  recognition,  by  the  occu- 
pier, of  a  claimant  whose  existence  he  is  ignorant  of, 
from  the  mere  circumstance  that  such  unknown  party 
has  a  legal  claim  in  right  of  another  person,  whose  title 
the  occupier  is  supposed  to  recognise.  Such  a  legal 
claim,  unknown  to  all  parties  at  the  time,  cannot  con- 
stitute an  implied  acknowledgment. 

Lord  Denman  C.  J.  It  is  clear  that  the  lease  was 
properly  received  in  evidence  without  proof  of  its 

execution. 
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execution.  Knight  v.  Martin  (a)  shews  this.  It  did  in- 
deed appear,  in  that  case,  that  both  parties  claimed 
under  the  same  agreement :  but  extrinsic  evidence  was 
admitted  to  shew  that  fact;  and  the  rule  necessarily 
supposes  that  such  a  fact  must  be  shewn  by  extrinsic 
evidence;  for  it  could  not  appear  from  the  inspection 
of  the  deed  till  the  deed  could  be  read.  As  to  the 
second  point,  if  the  possession  was  adverse  to  the  wife  it 
was  adverse  to  the  husband.  The  husband  had  allowed 
her  to  enjoy  the  property,  and  took  no  part  in  the 
management  of  it.  The  jury  considered  that  her  per- 
mission to  her  son  to  live  in  it,  in  consideration  of  his 
supporting  her,  gave  him  no  title  adverse  to  her:  and 
therefore  he  had  no  title  adverse  to  her  husband. 


1835. 

Roe  dem. 

WiLKINS 

against 

WiLKINS, 


Patteson  J.  I  am  of  the  same  opinion.  Dallas  C.  J., 
in  Knight  v.  Martin  (a),  draws  a  distinction  between 
cases  where  parties  claim  the  same  interest,  and  those 
where  they  claim  adversely ;  but  here  the  contending 
parties  had  clearly  one  common  interest  in  the  title 
created  by  the  deed. 


Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 

(a)  Gow's  N.  P.  C.  26. 
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Fridai/, 
Nov.  6  th. 


Pepper  against  Whalley. 


Since  the  Rule 
(Hil.  4  r.  4.) 
that  the  entry 
of  proceedings 
on  the  record 
for  trial,  or  on 
the  judgment 
roll,  shall  be 
taken  to  be, 
and  shall  be, 
the  first  entry 
of  the  proceed- 
ings upon  re- 
cord, it  is  not 
necessary  to 
enter  upon  the 
Nisi  Prius  re- 
cord a  plea  in 
abatement  and 
judgment  of 
respondeat 
ouster  there- 
upon. 


'^HE  plaintiff  declared  in  covenant,  and  the  defendant 
pleaded  in  abatement,  upon  which  plea  the  plaintiff 
had  judgment'of  respondeat  ouster.  The  defendant  then 
pleaded  non  est  factum,  on  which  the  plaintiff  joined 
issue.  The  plaintiff  made  up  the  issue  on  the  nisi  prius 
record  without  any  entry  of  the  plea  in  abatement  or 
the  judgment  thereon,  and  delivered  it  to  the  defendant 
with  notice  of  trial.  The  defendant,  before  the  assizes 
for  which  the  notice  was  given,  returned  the  issue  to  the 
plaintiff,  saying  that  he  should  not  accept  it  in  its  then 
form.  The  plaintiff  afterwards  redelivered  the  issue  in 
the  same  state;  and  the  defendant  attempted  to  return  it 
•again,  but  the  plaintiff  refused  to  accept  it.  On  the  trial 
before  Taddy  Serjt.  at  the  last  Chester  assizes,  the  cause 
was  tried  as  undefended,  and  a  verdict  found  for  the 
plaintiff. 


John  Jervis  now  moved  {a)  (on  affidavit)  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  on 
the  ground  of  mis-trial,  or  why  judgment  should  not  be 
arrested.  The  rule  is,  that  the  nisi  prius  record  must 
contain  an  entry  of  the  plea  in  abatement  and  judgment, 
when  there  have  been  such  proceedings.  In  Duhartine 
v.  Chancellor  [b)  a  judgment  [c)  was  set  aside  on  this 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 
(6)  5  Mod.  400.    12  Mod.  190.    Carth  447.    1  Ld.  Raym.  329. 
(c)  The  verdict,  according  to  the  reports  in  Lord  Raymond,  in  12  Mod., 
and  in  Carthew. 


very 
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very  ground.    It  is  true  that,  in  an  Anonymous  case  (a)  1835. 
which  occurred  afterwards,  it  was  said,  "  the  old  course  ~ 

Pepper 

was  to  deliver  in  a  copy  of  the  whole  record ;  viz.  the  against 

WHALLEy. 

declaration,  plea  in  abatement,  &c.  and  issue ;  but  the 
Court  made  a  rule  for  the  future  that  a  copy  of  the 
narr.  and  issue  should  only  be  paid  for."    But  it 
appears  that  this  rule  did  not  prevail;  for,  in  a  later 
case,  Coombe  v.  Pitt  {b\  an  objection  being  made  to  the 
plea  roll,  that  it  omitted  the  mention  of  a  plea  in  abate- 
ment, the  Court,  instead  of  holding  that  the  entry  of  it 
was  unnecessary,  said  that  the  irregularity  had  been 
cured  by  the  defendant's  accepting  the  issue  on  the  nisi 
prius  record,  which  was  also  without  the  plea  in  abate- 
ment.   Here  the  issue  was  not  accepted.    The  reason 
of  the  rule  appears  to  be  this ;  that  the  plea  roll  ought 
of  course  to  contain  all  the  pleadings ;  but,  if  the^  nisi 
prius  roll  do  not  contain  the  plea  in  abatement,  there 
will  be  a  variance  between  the  two  records.  [Coleridge  J. 
The  old  theory  was  that  the  nisi  prius  was  a  transcript 
of  the  plea  roll.    Patteson  J.   By  the  late  rule,  "  the 
entry  of  proceedings  on  the  record  for  trial,  or  on  the 
judgment  roll  (according  to  the  nature  of  the  case), 
shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record "  (c).    There  can  be  therefore  no  longer 
any  variance.]    That  shews  the  importance  of  entering 
all  the  pleadings  on  the  nisi  prius  roll;  otherwise  they 
will  not  appear  at  all.    At  any  rate,  it  has  never  been 
understood  that  the  entries  on  the  nisi  prius  roll  are  to 
be  confined  to  the  issues  which  the  jury  are  to  try :  the 
pleadings  terminating  in  issues  at  law  are  always  entered 

(a)  iSalk.^.  (b)  3  Burr.  1423,  1682. 

(o)  Reg.  Hil.  4  IF.  4.  General  Rules  and  Regulations,  15»  5  B.  ^  Ad,  vi. 

there, 
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1835.      there,  even  when  they  do  not  leave  any  thing  to  be 
inquired  of  by  the  jury.    The  rule  now  contended  for 
^gainst      is  laid  down  in  2  Chitti/'s  Archbold,  Pr.  K.  B.  book  2. 
part  1.  («) 

Cur,  adv,  vult. 

Lord  Denman  C.  J.,  in  the  same  term  {November 
25th),  delivered  the  judgment  of  the  Court. 

This  was  a  motion  for  a  new  trial,  or  to  arrest  the 
judgment,  after  verdict  for  the  plaintiff ;  and  the  ground 
was  that,  there  having  been  a  plea  in  abatement  and 
judgment  of  respondeat  ouster,  no  entry  of  that  plea 
and  judgment  was  made  on  the  nisi  prius  record. 

The  case  of  Doharteen  v.  Chancellor  (b),  in  10  W.  3., 
was  referred  to,  in  which  a  judgment  was  set  aside 
under  similar  circumstances,  except  that  in  that  case 
the  plea  roll  had  the  plea  in  abatement,  but  the  nisi 
prius  roll  had  not,  and  it  should  rather  seem  that  the 
Court  proceeded  on  this  variance  (c).  At  present,  since 
the  15th  rule  of  Hilary  term  1834?  {d),  the  nisi  prius 
roll  is  the  first  entry  on  record,  and  therefore  no  such 
variance  can  exist. 

In  a  subsequent  case  in  1  Ann,^  Anonymous  {e) ,  it  is 
stated  that  the  Court  altered  the  practice,  and  directed 
that,  for  the  future,  only  the  declaration  and  issue 
should  be  paid  for ;  thereby  making  it  unnecessary  to 
enter  the  plea  in  abatement  and  judgment  of  respondeat 
ouster  on  the  nisi  prius  record :  and  this  appears  to 

(fl)  Page  572.  5th  ed. 

(6)  1  Ld.  Raym.  329.    5  Mod.  400. 

(c)  See  note  (a)  in  the  case  in  1  Ld.  Raym.  329.  In  the  report, 
12  Mod,  190.,  it  is  said  that  the  entry  was  [omitted  in  the  issue  roll ;  but 
this  seems  to  mean  the  Nisi  Prius  record. 

{d)  5B.^  Ad.  vi.  (e)  1  Salk.  5. 

be 
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be  reasonable,  for  they  are  quite  immaterial  to  the 
question  ultimately  to  be  tried  between  the  parties. 

In  Combe  v.  Pitt  (a)  a  similar  objection  was  made ; 
but,  as  the  defendant  had  accepted  the  issue,  the  Court 
held  that  he  had  cured  the  irregularity,  if  any.  In  the 
present  case  it  is  stated  that  the  defendant  refused  the 
issue,  and  that  irregularity  is  not  cured. 

We  are  however  of  opinion  that  there  is  no  irregu- 
larity, that  the  part  of  the  proceedings  omitted  is  wholly 
immaterial,  and  therefore  no  rule  should  be  granted. 
'  Rule  refused. 


94.  CASES  IN  MICHAELMAS  TERM 

1835. 


^^."I'f^,  PooLEY  against  Goodwin. 

Defendant,        A  SSUMPSIT  for  monev  had  and  received,  and  on 

being  indebted  JTjL 

to  plaintiff  in  an  account  Stated.    Plea,  non  assumpsit.    The  ac- 

150^.,  and  being    ,  i  i  • 

employed  by     tion  was  brought  HI  pursuance  or  a  rule  or  court  made 

T.  to  perform  i        i      •  i      i  o  tt- 

works  for  under  the  interpleader  act,  stat.  1  &  2.  fr.  4?  c.  58.5.  1. 

TeclivingTrer  ^^^'^^  ^^fore  Lord  AMnger  C.  B.,  at  the  last 
an"orde'r  to izWjyoo^  assizes,  the  following  case  was  opened  for  the 

to  pay  plaintiff  plaintiff.    The  defendant  was  an  architect  employed 

150/.  out  of  the  ^  ^ 

first  monies      by  the  Commissioners  for  paving  and  lighting  Man- 
due  to  de- 
fendant. After-  Chester i  to  build  a  new  town  hall.    He  was  to  receive  a 

^debted"o*jB.  commission  of  seven  and  half  per  cent  on  the  money 

executed  a  deed  expended:  and  this  per  centage  he  regularly  drew  for 

Ibovl"faclr  obtained  up  to  1829.    In  that  year  he  became 

assigning  and  indebted  to  the  plaintiff  to  the  amount  of  150Z;  and, 

transferring  to 

^.  such  sums  as  on  being  pressed  for  payment,  he  wrote  the  following 

then  were  or 
should  become 

due  to  him,  defendant,  from  T.,  in  trust,  first  to  pay  plaintiff  the  150/.,  and,  secondly,  to 
retain  the  residue  towards  payment  of  the  997/. ;  with  covenants  that  he  Wuuld  not  receive 
the  money,  nor  revoke,  &c.,  that  he  had  right  to  assign,  had  not  incumbered,  and  for 
further  assurance.  Defendant  afterwards  received  150/.  from  T, ;  and  plaintiff  sued  him 
for  money  had  and  received,  and  on  an  account  stated :  Held, 

1.  Tiiat  the  action  lay  for  the  150/.,  though  no  proof  was  given  of  T.'s  assent  to  the 
order ;  and  though,  at  the  time  of  making  the  order,  nothing  was  due  from  T. ;  and  though, 
at  the  time  of  making  the  deed,  there  was  not|150/.  due  from  T.,  and  it  was,  at  such  times, 
uncertain  to  what  extent  defendant  would  be  employed  by  T. ;  and  though  plaintiff  was 
not  a  party  to  the  deed. 

2.  That  plaintiff  was  entitled  to  give  secondary  evidence  of  the  order,  upon  proof  of  a 
bona  fide  search  for  the  original  among  plaintiff's  papers  only. 

3.  That  such  secondary  evidence  was  furnished  by  a  paper,  admitted  by  defendant's 
attorney  to  be  a  true  copy  of  an  affidavit  sworn,  but  not  filed,  by  defendant  in  proceedings 
against  another  party,  such  paper  stating  the  order  to  have  been  written  by  defendant,  and 
setting  it  out,  though  no  evidence  was  given  that  the  attorney  had  compared  the  paper 
with  the  original  affidavit  or  order. 

4.  That,  on  such  secondary  evidence  it  must  be  presumed  that  the  order  was  properly 
stamped. 

5.  That  the  deed  was  not  a  mortgage,  but  an  absolute  assignment  of  the  defendant's 
earnings. 

6.  Upon  its  appearing  that,  at  and  since  the  time  of  executing  the  deed,  less  than  500/. 
was  due  from  T.  to  defendant,  and  that  not  so  much  as  would  make  up  500/.  was  likely 
to  be  earned  from  that  time  to  the  conclusion  of  defendant's  employment  with  T. :  Held, 
that  the  deed  required  no  more  than  a  3/.  stamp,  under  stat.  55  G.  3.  c.  184.  Sched. 
Part.  I.  tit.  Conveifance. 

letter 
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letter  to  Mr.  Thorpe,  then  comptroller  for  the  Com- 
missioners :  — 

"Sir, 

"I  hereby  authorise  you  to  pay  to  John  Pooley, 
Esq.  sen.  150/.  from  my  commission  as  architect  to 
the  town  hall  of  Manchester,  out  of  the  first  monies 
ordered  to  be  paid  to  me.  His  receipt  shall  be  a  suf- 
ficient discharge  for  the  same,  this  being  the  balance 
of  account  between  John  Pooley  and  myself,  as  settled 
this  day,  the  22d  of  September  1829. 

(Signed)  "  Francis  Goodwin" 

«  To  John  Thorpe,  Esq.  Comptroller." 

On  the  15th  of  July  1830,  the  defendant  executed  a 
deed  of  assignment  to  John  Vaiighan  Barber  and  Wil-^ 
Ham  Marshall,  whereby,  after  reciting  that  he  was  in- 
debted to  the  plaintiff  in  150/.  and  that  he  was  indebted 
to  Barber  and  Marshall  in  997/.  8s.  11c?.  for  money 
advanced  and  lent  to  him  and  paid  for  his  use,  and  in- 
terest thereon,  and  that  he,  the  defendant,  was  employed 
by  the  above  mentioned  Commissioners  as  architect,  &c» 
and  that,  being  unable  to  pay  the  said  debts,  he  had 
agreed  to  assign  to  B*  and  M.  all  and  singular  the  sum 
and  sums  of  money  which  was  or  were  then,  or  should 
thereafter  become,  due  to  him  for  his  commissions, 
charges,  and  expenses  as  such  architect,  the  defendant 
assigned  and  transferred  to  B,  and  M.  all  and  every  the 
sum  and  sums  which  then  was  and  were  or  should  at 
any  time  thereafter  become  due  from  and  payable  by  the 
Commissioners  to  him  the  defendant,  for  or  on  account 
of  his  commission,  &c. ;  upon  trust,  first  to  pay  the 
costs,  and  then  to  pay  the  150/.  due  to  the  plaintiff, 
and  to  retain  the  residue  towards  payment  of  the  debt 

of 


1835. 

Pooley 

against 

GOODWIK. 
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1835.      of  97/.  8s.  lid.  and  the  interest  thereon.     The  deed 

p^^^         contained  a  power  of  attorney  to  B,  and         and  co- 

against  venants  by  the  defendant  to  pay  the  997/.  85.  lid,;  that 
Goodwin.      ,  ,  ,  .       ,  ,  , 

he  would  not  receive  the  money  nor  revoke  the  power, 

nor  do  any  act  whereby  B.  and  M,  might  be  hindered 
in  recovering  payment;  that  he  had  not  done  any  act  to 
incumber;  and  for  further  assurance.    The  defendant 
was  afterwards  arrested,  and,  in  April  1832,  was  dis- 
charged under  the  Insolvent  Debtors'  Act.    He  ad- 
mitted {a),  on  the  trial,  that  he  had  received  150/.  from 
the  Commissioners  since  his  discharge.    The  plaintiff 
did  not  produce  the  order  of  22d  of  September  1829; 
but  shewed  that  diligent  search  had  been  made  for  it 
among  his  papers.    It  was  contended  that  this  did  not 
let  in  secondary  evidence  of  the  contents ;  but  the  Lord 
Chief  Baron  overruled  the  objection.    The  plaintiff 
then  put  in  a  paper  purporting  to  be  an  affidavit  by  the 
defendant,  made  in  the  King's  Bench,  entitled  between 
the  defendant  and  the  Commissioners,  in  which  the  de- 
fendant, after  stating  that  he  had  signed  the  order,  set  it 
out.  It  was  proved  that  the  defendant's  attorney  had  ad- 
mitted, in  conversation  with  the  plaintiff's  attorney,  that 
the  paper  was  a  true  copy  (except  as  to  the  jurat)  of  an 
affidavit  sworn  by  the  defendant,  but  not  filed  or  used. 
For  the  defendant  it  was  then  objected,  that  the  order 
was  not  proved  to  have  been  stamped,  or  assented  to 
by  T/wrpe,  or  to  have  been  examined  with  the  original ; 
but  the  Lord  Chief  Baron  permitted  the  copy  to  be 
read.    The  deed  of  15th  Juli/  1830  was  then  tendered 
in  evidence.    It  had  a  5/.  stamp  only ;  and  its  reception 
was  objected  to,  on  the  grounds,  that  the  stamp  was 

(a)  By  order  of  this  Court,  forming  part  of  the  above  mentioned  rule 
made  under  the  Interpleader  Act, 

insufficient, 
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insufficient,  and  that  the  plaintiff  was  no  party  to  the 
deed.  It  was  proved  that,  when  the  deed  was  executed, 
sol.  was  due  to  the  defendant  from  the  Commissioners ; 
that,  since  then,  he  had  earned  367/.,  of  which  297/. 
were  his  earnings  since  his  discharge  under  the  Insol- 
vent Debtors'  Act,  to  the  time  the  action  was  brought; 
that  he  had  earned  40/.  more  since  the  commencement 
of  the  action,  and  that  it  was  not  likely  that  above  600/» 
more  would  be  expended,  making  therefore  an  addition 
of  not  above  45/.  to  the  commission;  and  making  in  all 
not  above  482/.  to  be  and  become  due,  at  and  since  the 
execution  of  the  deed.  A  verdict  was  then  taken  for 
the  plaintiff  for  150/.,  and  leave  given  to  move  to  enter 
a  verdict  for  the  defendant. 


1835;  J 


POOLK*  ' 

against''' 
GooDwijr;'^ 


Boileau,  in  this  term  («),  moved  accordingly.  First, 
the  search  for  the  order  of  22d  September  1829  was  in- 
sufficient. The  papers  of  the  Commissioners,  and  of 
their  comptrollers,  ought  to  have  been  searched.  Se- 
condly, the  admission  by  the  defendant's  attorney  does 
not  go  far  enough :  it  should  have  been  shewn  that  he 
had  compared  the  two  papers;  and,  at  any  rate,  that 
the  order  was  stamped,  as  it  ought  to  have  been,  being 
a  bill  of  exchange,"  or  "  order  for  money."  In 
Stat.  55  G.  3.  c,  184.,  Sched.  Part  1.  Bill  of  Exchange^ 
the  words  are  "  Inland  bill,  draft,  or  order  for  the  pay- 
ment of  any  sum  of  money,  weekly,  monthly,"  &c. 
"  where  the  total  amount  of  the  money,  thereby  mad^ 
payable,  shall  be  specified  therein,  or  can  be  ascer- 
tained therefrom,"  and  "  Where  the  total  amount  of  the 
money  thereby  made  payable  shall  be  indefinite;  "  and 

(a)  The  ipotion  came  on  twice,  Nov.  Sd,  and  Nov.  7th ;  before  Lord 
Denman  C.  J.,  PaUeson,  Williams,  and  Coleridge  Js. 

Vol.  IV.  H  it 


98 


CASES  IN  MICHAELMAS  TERM 


1835.       it  is  declared  that  "all  bills,  drafts  or  orders  for  the 
payment  of  any  sum  of  money  out  of  any  particular 

POOLEY 

against  fund  wbich  may  or  may  not  be  available,  or  upon  any 
Goodwin.  . 

condition  or  contingency  which  may  or  may  not  be 
performed  or  happen,  if  the  same  shall  be  made  payable 
to  the  bearer,  or  to  order,  or  if  the  same  shall  be  de- 
livered to  the  payee,  or  some  person  on  his  or  her  be-» 
half/'  shall  be  deemed  to  be  inland  bills,  &c.  Thirdly, 
the  order  was  simply  a  request  addressed  to  Thorpe, 
and  might  be  revoked  by  the  defendant  at  any  time, 
at  all  events,  until  the  acceptance  of  it  by  Thorpe,  or 
some  one  on  the  part  of  the  Commissioners,  which  was 
not  proved.  Fourthly,  the  stamp  on  the  deed  of  15th 
July  1830  was  insufficient.  By  stat.  55  G.  3.  c.  184-., 
Sched.  Part  2.,  the  deed,  as  a  conveyance,  the  expressed 
consideration  of  which  (the  two  debts)  exceeded  1000/., 
should  have  had  a  12/.  stamp;  or,  as  a  mortgage,  since 
the  sum  secured  exceeds  1000/c,  a  stamp  of  6/.  Fifthly, 
the  defendant  could  not  assign  his  future  earnings;  Ho- 
hinson  v.  Macdonnell[a).  Lastly,  since  the  plaintiff 
is  no  party  to  this  deed,  he  is  not  entitled  to  use  it. 
The  declaration,  therefore,  is  not  supported. 

The  Court  took  time  to  consult  with  the  Lord  Chief 
Baron,  intimating  that,  if  they  should  consider  the  points 
proper  to  be  argued,  a  special  case  should  be  stated. 
In  the  same  term  {November  \9i\\), 

Lord  Denman  C.  J.  said  :  Several  objections  were 
taken  to  the  verdict.  It  was  necessary  to  prove  that 
an  order  had  been  given  for  the  payment  of  the 
money  to  the  plaintiff,  and  that  order  was  not  produced. 

(a)  5  M.  ^  S.  228. 

But, 
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But,  in  the  opinion  of  the  Lord  Chief  Baron,  it  1835. 
was  shewn  that  a  diligent  and  bona  fide  search  had 
been  made  for  it.  Then  it  was  argued,  that  there  was 
no  evidence  that  the  order  had  been  stamped.  But  the 
defendant  himself  had  set  out  the  order  in  his  affidavit ; 
and,  in  the  absence  of  evidence  to  the  contrary,  we  must 
presume  it  to  have  been  duly  stamped.  But  then  it  is 
objected  that  only  a  copy  of  this  affidavit  was  produced: 
it  was,  however,  admitted  to  be  a  true  copy  by  the  de- 
fendant's attorney.  Then  the  deed  was  objected  to,  as 
having  only  a  5l.  stamp,  which  was  said  to  be  insuf- 
ficient. But  we  think  this  deed  was  not  a  mortgage, 
but  an  absolute  assignment  of  the  commission  due  to  the 
plaintiff;  and,  as  it  was  proved  that  this  did  not  amount 
to  500/.,  the  stamp  is  sufficient.  The  trial  took  place 
under  a  rule  of  Court :  but  we  should  not  have  thought 
it,  therefore,  the  less  necessary  to  direct  a  new  trial  if 
improper  evidence  had  been  admitted.  We  do  not, 
however,  think  this  was  the  case ;  and  there  must, 
therefore,  be  no  rule. 

Rule  refused. 


The  King  against  The  Archdeacon  of  Mid- 
dlesex and  Another. 

This  case  is  already  reported,  3  A.  4-  E.615.  Monday, 
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Monday, 
Nov.  9th. 


In  the  Matter  of  Newbery,  Gent.,  One,  &c. 


Money  was  in-  f  1    T.  WHITE,  in  last  Hilary  term,  obtained  a 

vested  in  stock,    'LX  •  ^ 

pursuant  to  a  nisi  for  an  attachment  against  Jacob  Newbery,  an 

will,  for  the 

benefit  of  a       attorney  of  tliis  Court,  for  not  investing  certain  monies 

legatee.    An  .        p    .       ^  i  r 

attorney  ob-  ptJrsuant  to  a  former  rule  or  the  Court,  and  tor  not 
SeWuthorityt"  P'^J^^g  2^^*  (costs)  pursuant  to  the  said  former  rule, 
and  a  power  Master's  allocatur.    The  affidavits  on  which 

from  her  trus- 
tee, to  sell  out         present  rule  was  obtained  stated  the  following  among 

the  stock,  re-  ^  o 

presenting  that  other  factS. 
it  might  be 

better  invested  James  George  by  his  will  left  certain  estates  to 

in  a  mortgage, 

and  that  he       William  Hiscock  and  JoJm  WaugJi,  his  executors,  in 

would  find  a  ii  i  ^  i      r    \  i 

proper  security,  trust  to  sell,  and  to  Stand  possessed  or  the  produce, 
sold  out" and upon  trust,  as  to  one  seventh  part,  to  lay  out  the  same 
the  proceeds  government  stock  or  real  securities,  and  to  pay 

received  and  »  y  i  j 

held  by  the  at-  dividends,  interest,  or  yearly  produce  to  Sarah 

torney,  he  pay-  i 

ing  interest  on    George,  afterwards    Sarah  Spratley^  during  her  life. 

the  amount  to 

the  legatee,       After  the  testator's  death,  the  trustees  invested  the  one 

■who  did  not  i     i  •      i  i       i  •  •  i       •  i 

know  that  the  seventh  share  m  three  per  cent  bank  annuities,  and  paid 
not"been^rt-  ^^^^  interest  to  Sarah,  the  legatee.  In  J  830,  Waugh 
mvested.   In-  HiscucJc,  the  surviving  trustee,  (now  dead.)  was  in 

quiries  being  '  o  '  v  '  / 

afterwards        embarrassed  circumstances,  and  was  not  competent  to 

made,  he  ad- 
mitted, after      the  management  of  his  own  affairs,  being  impaired  in 

some  evasion, 

that  he  had  not  his  intellects.    NewberTj,  who  had  been  the  testator's 

re-invested  the 

sum  ;  but,  upon  being  further  urged,  promised  that  he  would  do  so,  and  at  length  pro- 
posed a  mortgage  (which  was  thouglit  insufficient)  on  property  of  his  own.  No  further 
satisfaction  being  offered,  the  legatee  moved  the  Court  against  him,  and  a  rule  was  made, 
by  consent  (the  attorney  having  filed  no  affidavit),  ordering  that  he  should  re-invest  the 
money  in  stock,  on  or  before  the  24th  of  June  then  next,  and  pay  costs,  and,  on  default, 
that  an  attachment  should  issue  against  him.  The  money  was  not  re- invested,  nor  costs 
paid,  and  on  June  25th  a  fiat  in  bankruptcy  issued  against  the  attorney,  who,  in  October^ 
obtained  his  certificate.  The  rule  and  allocatur  were  served,  and  the  costs  demanded,  in 
August.     On  motion  made  afterwards  for  an  attachment  pursuant  to  the  above  rule: 

Held,  that,  under  these  circumstances,  the  certificate  was  no  answer  to  the  application, 
and  that  the  attachment  might  issue. 

solicitor, 
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solicitor,  and  had  been  employed  in  the  business  of  18S5. 
the  executorship,  and  was  Hiscock's  private  solicitor,  " 

*  /  In  the  Matter  of 

remained,  after  WaugJis  death,  the  sole  active  manager  NEWEERy. 
of  the  trust  fund  ;  and  he  informed  Mrs.  Spratley  that 
more  interest  could  be  made  of  the  trust  money  if  laid 
out  on  mortgage :  she  therefore,  under  his  advice, 
and  on  his  assurance  that  he  would  immediately  pro- 
vide a  proper  security  for  the  money,  signed  the  fol- 
lowing authority,  dated  August  24th,  1831:  —  "Mr. 
Hiscock.  As  I  am  informed  that  the  trust  money  to 
which  I  am  entitled  for  my  life  under  the  will  of  the 
late  Mr.  James  George^  of  which  you  are  the  surviving 
executor,  may  be  laid  out  at  5  per  cent,  upon  mort- 
gage of  freehold  security,  I  shall  be  obliged  by  your 
investing  it  in  that  way,  instead  of  its  remaining  in 
the  3  per  cent,  reduced  stock."  Newhery  soon  after- 
wards obtained  from  Hiscock  a  power  of  attorney,  not 
to  the  bankers  who  had  been  employed  to  purchase  the 
stock  and  receive  the  dividends,  but  to  Ne'^hery  and 
his  agent,  to  sell  out  the  stock.  It  was  accordingly 
sold,  [December  1831,)  and  produced  555/.;  and  Mrs. 
Spralley,  who  deposed  to  these  facts,  stated  that,  as 
she  was  informed  and  believed,  the  amount  was  re- 
mitted to  him,  and  applied  by  him  to  his  own  use. 
Newbery  paid  her  5  per  cent,  interest  on  the  sum  which 
should  have  been  invested,  and  she,  consequently, 
supposed  that  the  investment  had  been  made.  In  No- 
vember 1832,  being  led  by  circumstances  to  suspect 
Newberij,  she  made  particular  inquiries  of  him  as  to 
the  investment  of  the  principal,  and,  the  answers  being 
unsatisfactory,  she  authorised  Bellriiiger  and  Frankum, 
her  relations,  to  insist,  on  her  behalf,  that  the  money 
should  be  re-invested  in  stock.     They  made  several 

H  3  applications 
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1835.  applications  to  him  in  1833,  but  received  evasive  replies, 
^   .~I       „  and  were  at  length  told  by  him  that  the  money  remained 

In  the  Matter  of  &  ^  J 

Newbeky.  in  his  hands  uninvested.  He  then  promised  to  re-invest 
it,  but  failed  to  do  so;  and  in  Jamiary  1834,  being 
further  pressed,  he  offered  a  mortgage  of  property  of  his 
own  as  a  security,  which,  being  considered  inadequate, 
was  rejected.  Afterwards  [February  3d,  1834,)  'Newbery 
made  a  further  promise  to  re-invest  in  a  month,  but 
omitted  doing  so,  and,  about  the  end  of  the  month, 
his  clerk  again  proposed  the  mortgage,  stating  that,  if 
it  were  not  accepted,  the  claimants  would  get  nothing. 
In  'Easter  term  1834,  a  rule  was  moved  for  and  made 
absolute  {May  6th),  Newbery  filing  no  affidavit,  whereby 
it  was  ordered  (upon  hearing  counsel  on  each  side, 
and  by  consent)  that  Newbery  should  re-invest  in  the 
names  of  Bellringer  and  Franhm^  on  or  before  the  24th 
of  Ju7ie  then  next,  658/.,  3  per  cent,  stock,  "  which 
on  the  27th  day  of  December  1831,  was  sold  out  and 
received  at  the  Bank  of  England  by  virtue  of  a  power 
of  attorney  executed  by  one  William  Hiscock  the  sur- 
viving trustee  appointed  by  the  will  of  James  George 
deceased,  and  since  applied  by  the  said  Jacob  Newbery 
to  his  own  use:"  and  it  was  referred  to  the  Master 
to  tax  the  costs  of  that  application,  to  be  paid,  when 
taxed,  by  Newbery  to  Sarah  Spratley.  And  it  was 
further  ordered  that,  in  default  of  the  money  being 
invested  and  costs  paid  within  the  time  aforesaid,  an 
attachment  should  issue  against  Newbery  for  his  con- 
tempt. The  rule,  with  the  Master's  allocatur,  was 
served  on  Newbery  on  the  8th  August  1834,  and  pay- 
ment of  the  costs  demanded,  but  they  were  not  paid. 
At  the  same  time,  Newbery,  on  being  asked^  said  that 
he  had  not  re-invested  the  money. 

On 
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On  the  25th  of  June  1834,  a  fiat  in  bankruptcy  issued  1835. 
against  Newheni ;  and  in  the  October  followinof  lie  ob-  ^ 

o  ^  In  the  Matter  of 

tained  his  certificate.    Bellringer  and  Franhm  deposed  Newbekt. 
to  their  belief  that  he  had  become  bankrupt  with  a  view 
to  deprive  Mrs.  Spratley  of  her  money. 

An  affidavit  by  Newbery  was  filed  in  opposition  to  the 
present  rule,  for  the  purpose  of  shewing,  among  other 
things,  that  the  mortgage  offered  by  him  would  have 
been  a  sufficient  security ;  it  also  stated  that,  when  he 
consented  to  the  former  rule,  he  had  reason  to  suppose 
that  his  circumstances  would  enable  him  to  make  the 
re-investment,  but  that  he  afterwards  became  embar- 
rassed, in  consequence  of  which  a  fiat  in  bankruptcy 
issued  against  him  on  the  25th  of  June.  The  affidavit 
contained  other  statements  contradicting  or  explaining 
those  made  in  support  of  the  rule. 

Piatt  now  shewed  cause.  Before  the  8th  of  August^ 
when  Newbery  w^as  called  upon  to  comply  with  the  rule 
of  Easter  term  1834,  he  had  become  bankrupt,  and 
compliance  was  out  of  his  power.  An  attachment  is 
granted  to  enforce  the  more  speedy  performance  of 
something  which  a  party  is  in  law  compellable  other- 
wise to  do.  But  here,  the  costs,  and  the  658/.  to  be 
re-invested,  were  a  debt  proveable  under  the  commis- 
sion [a) ;  an  action  for  the  658/.,  or  for  the  costs  (if  they 
had  been  so  recoverable),  would  have  been  barred  by 
the  certificate;  and  consequently  no  attachment  lies. 

G.  Tl  White  contra.  The  Court  clearly  meant  to  inti- 
mate, by  the  rule  Easter  term,  that  Newhery  had  frau- 
dulently procured  the  stock  to  be  sold  out.  That  rule  was 
made  absolute  without  any  affidavit  being  filed  in  oppo- 

(a)  See  Riley  v.  Byrne,  2  7?.     Ad.  779. 

H  4  sition. 
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1835.      sition.    Newbery  was  in  contempt  when  he  omitted  to 
comply  with  the  rule  on  the  day  appointed.   [ Coleriche  ^ , 

In  the  Matter  of  J    fl^  L 

Nkwbeut.  Where  a  party  has  become  bankrupt,  it  appears  from 
Baron  v.  Martell{a)  that,  in  order  to  obtain  an  attach- 
ment, it  must  be  shewn  that  he  was  in  contempt  before 
the  certificate.  Lord  Denman  C.  J.  Is  there  any  autho- 
rity for  an  attachment  issuing,  where  the  demand  was 
made  at  a  time  when  the  party  could  not  comply  ?j  A 
time  was  fixed,  here,  the  S^th  of  June ;  and  immediately 
afterwards  Newhery  became  bankrupt.  [Lord  Den- 
man C.  J.  The  rule  is,  that  there  shall  not  be  an  attach- 
ment without  a  demand  and  refusal.  Here  the  demand 
was  after  the  party  had  become  bankrupt.]  In  the  case 
In  the  matter  of  Bonner  (b),  where  an  attorney  who  had 
been  bankrupt  was  called  upon  to  repay  money,  and 
fraud  was  imputed  to  him,  Lord  Tenterden  said,  Let 
the  attorney  dare  to  tell  the  Court  that,  having  obtained 
this  money  in  his  professional  character,  he  will  not 
pay  it  over  because  he  is  protected  by  his  certificate, 
and  I  shall  know  how  to  deal  with  him."  [Lord  Den- 
man C.  J.  Then  you  impute  to  the  attorney  here,  that, 
when  the  demand  was  made,  he  had  by  his  own  act  put 
it  out  of  his  power  to  pay.  Coleridge  J.  Does  it  ap- 
pear, in  the  case  In  the  master  of  Bonner  (b)^  how  long 
the  attorney  had  obtained  his  certificate  ?  He  may  have 
been  able  to  pay  when  Lord  Tenterden  used  the  lan- 
guage.] This  is  a  case  in  which  an  action  of  tort  would 
have  lain,  but  that  a  technical  difficulty  might  have  arisen 
as  to  the  party  to  be  made  plaintiff  on  the  record :  and 
to  such  an  action  the  certificate  would  have  been  no 
answer.    Parker  v.  Crole(c)  shews  that  such  a  defence 

(a)  BD.  ^  R.  390. 

{b)  Cited  in  the  case  of  the  same  name,  4  -B.  ^  Ad,  813. 
(c)  5  JBing,  63. 

is 
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is  not  available  in  an  action  for  selling  out  stock  contrary  1835. 
to  orders,  and  fraudulently.    [Lord  Denmaii  C.J.  The  , 

In  tie  Matter  of 

present  rule  does  not  call  upon  the  party  to  answer  a  Nevtbery. 
case  of  fraud,  nor  does  it  appear  that  he  was  so  called 
upon  by  the  former  rule.]  The  rule  of  May  6th  shews 
that  he  then  stood  charged  with  sellino^  out  stock  under 
a  power  of  attorney  from  HiscocJc,  and  applying  it  to 
his  own  use ;  and  from  this,  and  the  order  that  he  should 
re-invest  or  an  attachment  peremptorily  issue,  it  is  evi- 
dent that  a  case  of  fraud  was  then  before  the  Court. 
At  least  the  Court  will  now  refer  it  to  the  Master  to 
ascertain  whether  deception  was  not  practised  in  obtain- 
ing the  authority  to  sell  out. 

Lord  Denman  C.  J.  I  am  unwilling  to  exercise  the 
summary  jurisdiction  of  the  Court  in  a  case  of  this  kind, 
unless  I  see  clearly  that  the  circumstances  warrant  us  in 
so  doing.  But  my  brothers  think  this  a  case  in  which 
the  jurisdiction  may  be  exercised,  and  I  am  of  the  same 
opinion.  The  process  of  attachment  was  inchoate  be- 
fore the  bankruptcy,  and  the  bankruptcy  took  place 
under  circumstances  of  so  much  suspicion,  that  I  think 
we  are  authorised  in  saying  that  it  was  incurred  for  the 
purpose  of  avoiding  compliance  with  the  order  of  Court. 
We  may  then  give  effect  to  our  own  rule,  which  was  in 
progress  before  the  bankruptcy  took  place,  and  order 
this  attachment  to  issue.  I  also  think  that  there  is  dis- 
tinct proof  of  fraud. 

Patteson  J.  I  am  of  opinion  that  this  rule  must  be 
absolute.  The  stock  in  question  was  sold  out,  a  long 
time  ago,  I  think  not  fraudulently.  It  does  not  appear 
that  Newbcry  actually  led  any  one  to  suppose  that  he 

had 
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1835.       had  invested  the  proceeds.    When  it  was  ascertain.ed 
that  they  had  not  been  invested,  he  was  called  upon  to 

In  the  Matter  of  ^  ^ 

Newbery.  make  the  investment,  and  it  then  appeared  that  he  had 
applied  the  money  to  his  own  use,  and  had  it  not  to 
lay  out.  Upon  this  the  rule  of  May  6th  was  made,  call- 
ing upon  him  to  invest  the  money  oo  or  before  the 
24th  of  June,  on  pain  of  an  attachment;  and  when  the 
matter  became  pressing,  on  the  very  day  after  the  24th 
of  June,  the  fiat  in  bankruptcy  issued.  One  cannot  but 
see  that  this  was  done  to  get  rid  of  the  necessity  of  com- 
plying with  the  rule  of  Court. 

Williams  J.  I  think  this  rule  must  be  absolute.  It 
does  not  appear  that  by  the  24th  of  June  Neixihenj  had 
done  any  thing  towards  complying  with  the  rule  of 
Court,  and  it  seems  clear  that  he  had  no  intention  of 
doing  so.    I  think  a  ground  of  fraud  is  clearly  laid. 

Coleridge  J.  The  facts  of  this  case  raise  an  almost 
irresistible  presumption  of  fraud.  The  money  was  put 
into  Newberi/s  hands,  not  that  he  might  hold,  but  that 
he  might  lay  it  out  on  mortgage.  Fie  held  it  for  a  long 
time,  not  having,  as  it  appears,  any  means  of  becoming 
himself  a  mortgagor,  and  paying  five  per  cent,  interest. 
That  is  a  circumstance  in  the  case  against  him.  Why 
should  he  have  made  those  payments  of  interest  ?  Being 
urged  to  re-invest  the  money,  he  gives  promises  which 
are  not  fulfilled,  and  an  application  is  at  last  made  against 
him  to  this  Court.  He  files  no  affidavit,  and  consents 
to  the  rule  bewig  made  absolute  on  payment  of  costs. 
That  is  another  circumstance  weighing  against  him.  By 
that  consent  he  gains  the  opportunity  of  fixing  a  par- 
ticular day  for  the  reinvestment;  he  does  not  then  re- 
invest, 
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invest,  and  on  the  day  following  a  fiat  in  bankruptcy  1835. 
issues;  a  fact  which  is  unexplained.    Without  savinfj' 

^  ^   In  the  Matter  of 

how  it  would  be  if  fraud  had  not  been  proved,  I  am  of  Newbery. 
opinion  that  in  this  case  the  rule  for  an  attachment  must 
be  absolute. 

Rule  absolute. 


Hall  ao^ainst  Middleton.  ^r"^?! 

o  Nov.  9th. 

A  SSUMPSIT  for  money  lent,  and  on  an  account  stated.  In  assumpsit 

-LMk.-  for  money  lent, 

Pleas,  to  the  first  count,  payment;  to  the  second,  payment  was 

,  .  ,    .  .   .      ,       T*     1-      .        pleaded;  the 

non-assumpsit,  on  which  issue  was  joined.    Keplication  plaintiff  new 
to  the  first  plea,  that  plaintiff  sued,  not  for  the  non-per-  non^assu'n^pslt 
formance  of  the  promises  in  the  first  plea  mentioned,  j^e  p^S^ff, 
and  in  full  satisfaction  and  discharge  whereof  defendant 

claimed  15/. 

paid  plaintiff  the  sum  in  that  plea  mentioned,  but  for  for  money  lent 

m  August 

the  non-performance  of  another  and  different  promise  and  proved  an 

\  '     '  m   •  t  r  acknowledg- 

made  by  defendant  to  piaintifi,  in  manner  and  form  as  mentbythe 

in  the  first  count  mentioned.    Verification.    Rejoinder,  that"time|  thlT 

non  assumpsit:  and  issue  thereon.    The  cause  was  tried  pfaiTtfff  15? 

at  Chesterfield,  on  the  1st  o(  December  1834,  before  the  The  defendant 

^  gave  evidence 

unde,r-sherifF  of  Derbyshire,  on  whose  notes,  produced  of  his  having 

paid  the  plain- 

as  after  mentioned,  the  following  facts  appeared.    The  tiff  15/.  in  Oc- 
tober 1833. 

plaintiff  claimed  15L  for  money  lent  in  August  1833.  The  under- 

.  iri         i'-/Y»i  '  7       sheriff,  in  sum- 

A  Witness  proved  tor  the  piaintiti  that,    in  October  ming  up,  stated 
1833,  the  defendant  acknowledged  owing  the  plaintiff  ^^j.  the^iurv 
15/.  for  money  borrowed;  and  that,  in  February  1834,  ornottlrisT 
on  beinff  asked  why  he  had  not  paid  the  plaintiff  the  15/.  f^'^  *P  ^^T^ 

°  1  r  Y>QQn  lent  in 

he  owed  him,  the  defendant  answered  that  he  had  paid  -^i^giist  I833, 

had  been  so 
lent.  The 

plaintiff  had  a  verdict.  On  motion  for  a  new  trial,  or  to  enter  a  verdict  for  the  defendant: 
Held,  that  the  proper  question  for  the  jury  was,  whether  or  not  there  had  been  two 
debts;  that  the  defendant  was  not  preckided  from  taking  this  point  by  the  evidence  of 
payment  which  he  had  produced  at  the  trial  ;  and  that,  there  having  been  some  evidence 
of  a  second  debt,  a  new  trial  must  be  had. 

it 
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1835.       it  when  his  uncle's  affairs  were  settled.    Another  wit- 
ness  proved  that,  on  the  occasion  alluded  to.  no  such 

Hall 

against       Settlement  took  place.    For  the  defendant,  a  witness 

MiDDLETON. 

Stated  that,  in  the  latter  end,  of  October  1833,  the  plain- 
tiff called  on  the  defendant,  and  asked  him  for  15/., 
which  the  defendant  paid,  with  45.  Qd.  for  the  loan,  and 
the  plaintiff  said,  "  it  would  make  it  right  of  all  ac- 
counts." The  plaintiff  had  a  verdict  for  15/.  and  in- 
terest. The  defendant's  solicitor,  after  the  verdict  had 
been  given,  requested  the  under-sheriff  to  put  to  the  jury 
whether  there  were  two  sums  of  15Z.  lent,  or  whether  there 
was  any  other  sura  lent  than  that  mentioned  in  the  first 
count  of  the  declaration ;  but  the  under-sheriff  refused. 
Maule^  in  Hilary  term,  1835,  obtained  a  rule,  on  pro- 
duction of  the  under-sheriff's  notes,  and  on  affidavits  [a), 

(a)  Maule,  in  the  first  instance,  moved  {January  13th)  without  pro- 
ducing the  under-sheriff's  notes,  or  an  affidavit  accounting  for  the  non- 
production.  It  being  objected  that  this  was  contrary  to  the  rule  laid 
down  by  the  Court  (see  Mansfield  v.  Brearey,  \  A.  ^  E.  347. ;  Bumey 
V.  Mawson,  \  A.  ^  E.  348.  note  [a]  ;)  he  urged  that  the  rule  was  recent, 
and  probably  not  known  to  the  parties  now  applying,  that  the  statute 
3  &  4  J^.  4.  c.  42.  gave  no  direction  on  this  subject,  and  that  a  con- 
siderable delay  must  take  place  before  the  notes  could  be  procured. 
The  Court  said  that  they  would  confer  with  the  other  Judges  as  to  the 
practice.  On  the  following  day,  Lord  Denman  C.  J.  stated  that  the 
Court  of  Exchequer  had  acted  upon  the  rule  laid  down  in  the  above- 
mentioned  cases,  and  that  this  Court  would  adhere  to  it  for  the  future. 
Time  was  however  given  to  Maule,  in  the  present  instance,  to  procure 
a  copy  of  the  notes,  and,  in  the  same  term  {January  20th),  he  produced 
it,  with  an  affidavit  by  the  clerk  of  the  defendant's  attorney,  stating  that 
the.  copy  (annexed  to  the  affidavit)  had  been  delivered  to  the  deponent  by 
the  under-sheriff,  who  said  at  the  time  that  it  was  a  true  copy,  and  con- 
tained the  whole  of  the  notes  taken  by  him  at  the  trial.  A  rule  nisi  was 
then  granted.  On  shewing  cause  it  was  contended  that,  although  this 
rule  had  been  granted,  the  defendant  could  not  avail  himself  of  it,  hav- 
ing come  to  the  Court  too  late,  through  want  of  diligence  in  procuring 
the  notes ;  that  the  rule  of  practice  laid  down  by  the  Court  was  well 
known  before  Hilary  term  1835;  and  that  there  had  been  laches  even 
after  time  was  given  to  obtaiu  the  notes.  The  objection,  however,  was 
not  noticed  by  the  Court. 

to 
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to  shew  cause  why  there  should  not  be  a  new  trial,  or  a  1835. 
verdict  entered  for  the  defendant,  on  the  ground  that  "hI^ 
the  under-sheriff  had  improperly  refused  to  put  the  against 

^      ^       *^  ^  MlDDMTON. 

above  question,  which  was  stated,  on  affidavit,  to  have 
been  suggested  immediately  on  the  close  of  the  sum- 
ming up;  and  likewise  (which  also  appeared  by  affidavit 
only)  that  the  under-sheriff  had  merely  put  it  to  the 
jury,  whether  the  ]5/.,  said  to  have  been  lent  to  the  de- 
fendant by  the  plaintiff  in  August  1833,  had  been  so  lent. 


W,  H.  Watson  now  shewed  cause.    The  Court  will 
give  credit  to  the  under-sheriff's  notes,  as  to  the  facts 
stated  in  them,  rather  than  to  the  affidavits.    It  is  true 
that,  where  there  is  a  new  assignment,  the  plaintiff  must 
shew  that  there  was  a  second  trespass,  or,  in  a  case  like 
the  present,  a  second  debt.    Here  the  plaintiff  proved  a 
debt.    It  did  not  appear  in  evidence  that  there  was  any 
other.     But  the  defendant,  instead  of  taking  this  ob- 
jection when  the  plaintiff  had  closed  his  case,  called 
witnesses  for  the  purpose  of  establishing  a  payment  ap- 
plicable to  the  debt  which  had  been  proved.    Failing  to 
do  so,  he  changes  his  course,  and  contends  that  the 
question  which  ought  to  have  gone  to  the  jury  was, 
whether  or  not  two  debts  had  existed.    But,  after  hav- 
ing virtually  admitted  that  there  were  two  debts,  and 
rested  his  defence  upon  a  payment  of  the  debt  newly 
assigned,  he  cannot  come  to  the  Court,  alleging  that 
he  took  a  wrong  point  at  the  trial,  and  claiming  their 
interference  to  set  him  right.    In  Pratt  v.  Groome  [a) 
it  appeared,  affirmatively,  by  the  plaintiff's  case,  that 
only  one  place  was  in  question ;  and,  in  the  same  man- 
ner, in  OaUey  v.  Davis  {b),  that  there  was  only  one 


(«)  15  JEast,  235. 


(6j  \6  East,  82. 

arrest 
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arrest  really  complained  of.  \_Patteson  J.  The  defend- 
ant here  was  not  at  liberty  to  prove  payment  of  the  debt 
newly  assigned,  not  having  rejoined  payment  of  it.  The 
evidence  of  payment  must  have  been  given  to  identify 
the  debt  spoken  of  by  the  plaintiff's  witnesses,  with  that 
of  which  payment  had  been  pleaded.] 

Maule  contra.  The  question  raised  on  the  record 
was,  whether  there  were  two  debts  or  only  one;  and 
that  ought  to  have  gone  to  the  jury.  The  evidence  of 
payment  was  given  to  identify  the  debt  paid  with  that 
first  pleaded  tOo    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  We  agree  in  the  view  taken  on 
the  defendant's  part.  The  only  issue  was,  whether  or 
not  there  was  a  second  debt.  Any  question  as  to  pay- 
ment of  that  debt  was  immaterial. 

Patteson  J.  The  rule  must  be  absolute  for  a  new 
trial,  as  there  was  some  evidence  of  a  second  debt.  If 
there  had  been  no  such  evidence  at  all,  the  defendant 
would  have  been  entitled  to  have  a  nonsuit  entered. 

Williams  and  Coleridge  Js.  concurred, 

W,  H,  Watson  prayed  the  Court  to  make  an  order, 
to  enable  the  plaintiff,  under  Reg,  Gen,  HiL  2  W,  4. 
I.  64.  (a),  to  recover  his  costs  if  he  succeeded  on  the 
second  trial ;  contending  that  this  ought  to  be  done, 
where  the  Court  saw  that  it  was  consistent  with  equity. 

Per  Curiam.  We  do  not  see  that  in  the  present  case. 

Rule  absolute  for  a  new  trial. 

(«)  S  B.  ^  Ad.  383. 


1835. 


Hall 

against 

MiDDLETON. 
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Ill 

1835. 


The  King  against  The  Justices  of  Cam-  J^Jtoth. 

BRIDGESHIRE. 


IN  Hilary  term  last  a  rule  was  obtained  calling  upon  In  an  order 
r^7-77-  I  1       of  justices  for 

the  justices  or  Cambridgesnire  to  sijew  cause  why  stopping  up  a 

,       ,  ,  .  .  I  •  highway  as  un- 

a  certiorari  should  not  issue  to  remove  into  this  Court  necessary, 
an  order  made  by  them  at  their  quarter  sessions  in  ^ssG.t^^'c  es 
the  preceding  October,  confirming  an  order  of  justices  f- 2.,  the  folio 

*  o  '  o  J  ing  recital :  — 

in  special  sessions.   The  latter  order  was  as  follows :  — 

and  C.,jus- 

"  Cambridge  to  wit.    We  Francis  Dayrell^  Esq.  and  tices "  &c., 

"  assembled  at 

the  Rev.  Jolin  Addison  Carr  and  George  Pearson^  clerks,  a  special  ses. 
three  of  his  Majesty's  justices  of  the  peace  for  the  said  on  &c.f"hav-*' 
county  of  Cambridge  acting  in  and  for  the  division  of  founT'Uhat^r 
Linton  in  the  said  county,  assembled  at  a  special  ses-  P^^t  of 

^  a  highway 

sions  held  at  the  Crown  Inn  at  Linton  in  the  said  County  ^^1'^*^  is 

unnecessary: — 

sufficiently  shews  that  the  justices  viewed  such  highway  together,  and  at  the  time  when 
the  order  was  made. 

Such  order,  if  hot  made  on  a  joint  view,  vv'ould  be  bad. 

A  direction  in  such  order,  that  the  land  of  the  discontinued  highway  be  sold  by  the  sur- 
veyors to  H.  J.  A.^  whose  lands  adjoin  thereto,  if  he  shall  be  willing  to  purchase  the  same, 
if  not,  to  some  other  person  or  persons,  for  the  full  value  thereof;  is  sufficient  under  stats. 
55  G.  3.  c.  68.  s.  2.  and  13  (?.  3.  c.  78.  5.  17.,  though  the  form  of  an  order  given  in  the 
schedule  (No.  xviii.)  to  the  latter  act  introduces  the  words  "  for  the  full  value  thereof," 
after  the  vi^ords  "  purchase  the  same,"  as  well  as  in  the  subsequent  part  of  the  sentence. 

It  is  not  necessary  to  the  validity  of  such  an  order,  that  a  certificate  of  sale  should  be 
subjoined  to  it,  pursuant  to  stat.  13  G.  3.  c.  78.  Sched.  No.  xix. ;  or  that  any  direction 
should  be  given  in  the  order,  as  to  the  application  of  the  purchase- money, 

A  public  highway  led  over  the  land  of  H.  J.  A.  He  opened  another  road  over  his  own 
land,  between  the  same  points,  which  the  public  used,  and  they  ceased  using  the  former 
road.  Nine  years  afterwards,  he  obtained  an  order  of  justices  for  stopping  up  the  old  road 
as  unnecessary,  under  stat.  55  G.  3.  c.  68.  s.  2.  Held,  by  Lord  Denman  C.  J.  and  Pat- 
teson  J,,  that  such  order"  might  properly  be  made,  and  that  it  was  not  necessary  to  pro- 
ceed as  in  case  of  diverting  a  highway  under  13  G.  3.  c.  78.  s.  16. 

Also,  by  Lord  Denman  C.  J.,  Patteson  and  Williams  3 s,.,  that  the  justices  might  properly 
state  in  their  order  that  they  had  viewed  the  old  road,  if  they  had  viewed  the  ground  over 
which  the  right  of  way  was,  although  the  road  itself  had  gone  into  disuse. 

Also,  by  Lord  Denman  C.  J.  and  Patteson  J.,  that  an  order  directing  .the  surveyors  to 
sell  the  soil  of  the  old  highway  to  H.  J.  A,,  whose  lands  adjoin,  if  he  will  purchase,  if 
not,  to  some  other  person,  for  the  full  value,  is  not  bad,  although  H.  J.  A.  be  himself  the 
surveyor ;  at  least  if  no  fraud  appear. 

The  general  rule  is,  that  tlie  Court  will  not,  on  application  for  a  certior.iri,  notice 
objections  raised  by  affidavit ;  at  least  where  they  might  have  becMi  brought  before  the 
sessions  on  appeal.     As  to  exceptions,  quaere.  , 

on 
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1835.  on  Thursday  the  11th  day  of  September  1834,  having 
upon  view  found  that  a  certain  part  of  a  common  and 

The  King  ... 

against  ancieiit  king's  highway  called  the  Walden  way,  leading 
Cambridge-^   from  the  township  of  Fidbouriie  in  the  said  county," 

SHIRE.  g^^^  (then  followed  a  description  of  the  road,  which  was 
mentioned  as  situate  in  the  parish  of  Babraham,  and  as 
passing,  in  one  part,  "  through  a  plantation  in  the 
occupation  of  Henry  John  Adeane,  Esq.")  "  is  useless 
and  unnecessary,  do  hereby  order  the  same  to  be  stopped 
up  and  discontinued,  and  the  land  and  soil  thereof  to 
be  sold  by  the  surveyors  of  the  highways  of  the  said 
parish  of  Babraham.  to  the  said  Henry  John  Adeane 
whose  lands  adjoin  thereto,  if  he  shall  be  willing  to  pur- 
chase the  same,  if  not,  to  some  other  person  or  persons, 
for  the  full  value  thereof  Given  under  our  hands  and 
seals,  the  day  and  year  and  at  the  place  first  above 
written." 

(Signed  and  sealed  by  the  three  justices.) 

The  order  of  the  quarter  sessions  (holden  17th  Oc- 
tober  1834)  recited  the  order  of  special  sessions,  and 
stated  that  an  appeal  was  entered  against  it  by  Thomas 
Mortlock,  Esquire,  which  appeal  was  heard  at  the  said 
quarter  sessions,  and  that  the  justices  there  confirmed 
the  order,  and  directed  it  to  be  enrolled. 

In  support  of  the  rule  for  a  certiorari,  the  following 
objections  were  insisted  upon :  —  First,  as  to  the  form 
of  the  order  of  sessions.  That  the  recited  order  was 
bad.  1.  Because  it  did  not  shew  that  the  justices  who 
signed  that  order  acted  upon  their  own  view,  or,  if  they 
did,  that  the  several  justices  took  the  view  at  one  time; 
or  at  what  time  it  was  taken.  2.  Because  it  directed 
the  land  of  the  discontinued  highway  to  be  sold  to  H.J. 
Adeatie,  not  saying  "  for  the  full  value."    3.  Because 

no 
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no  certificate  of  the  sale  of  such  land  was  written  under  1835. 
the  order.    Secondly,  upon  the  merits,  the  following  ob- 

The  Kino 

jections  to  the  recited  order  were  raised  by  affidavit.  ugaingi 
1.  That  the  old  highway  was  "  diverted,  turned,  and  cImbridge^^ 
stopped  up,"  in  1825,  by  Mr.  Adeane  of  his  own  autho- 
rity, and  without  any  application  to  justices  ;  that  Mr. 
Adeane  at  that  time  made  a  way  for  the  use  of  the 
public,  in  lieu  of  the  old  Walden  way,  over  land  theri 
in  his  occupation,  or  that  of  his  tenants,  without  any 
order  of  justices  to  sanction  the  diverting,  turning  and 
stopping  up  the  old  way,  or  making  the  new ;  and  that 
the  old  road  could  not  nor  would  have  been  adjudged 
unnecessary,  but  for  the  existence  of  the  new.  And  it 
was  suggested,  on  this  part  of  the  case,  that  the  proceed- 
ings taken  as  to  these  roads  were  an  attempt  irregularly 
to  divert  the  old  highway,  under  the  pretext  of  stopping 
it.  2.  That  Mr.  Adeane,  to  whom  the  surveyors  of 
highways  of  the  parish  of  BahraJiam  were  directed  to 
sell  the  soil  of  the  old  road,  if  he  should  be  willinor  to 
purchase,  was  himself,  when  the  order  of  special  sessions 
was  made,  and  from  thence  hitherto,  one  of  the  sur- 
veyors of  Bahraham, 

It  was  also  stated,  on  affidavit,  that  the  road  which 
Mr.  Adeane  had  made,  as  a  substitute  for  that  which  was 
stopped,  lay  over  land  in  which  he  had  not  an  exclusive 
interest,  and,  consequently,  that  he  could  not  give  a 
legal  right  of  way  by  this  road:  that  the  order  of 
special  sessions  was  not  legally  signed  by  more  than 
two  of  six  justices -who  were  present:  and  that  Mr. 
Adeane  was  chairman  of  the  quarter  sessions  at  v.rhich 
the  confirmatory  order  was  made  [a).  But  these  objec- 
tions were  answered  by  affidavits  of  Mr.  Adeane  and 

(a)  It  was  stated  in  answer,  that  he  did  not  act  on  this  occasion. 

Vol.  IV.  I  others; 
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SHIRE, 


1835.      others;  and,  with  respect  to  the  stopping  up  of  the 
The  King     ^^^^611  Way,  Mr.  Adeane  deposed  that  that  was  not 
against       done  till  six  months  had  elapsed  from  the  making  of 

The  Justices  of  ...  . 

Cambridge-    the  new  road,  during  which  time,  as  he  was  informed 
and  believed,  no  person  used  the  Walden  way. 

Sir  TV.  W.  Follett,  B.  Andrews,  and  Bi/Ies,  now  shewed 
cause.  The  statute  55  G.  3.  c.  68.  s.  2.  gives  justices 
the  power  of  stopping  up  unnecessary  highways,  "  by 
such  ways  and  means,  and  subject  to  such  exceptions 
and  conditions  in  all  respects  as  in  the  said  recited 
act"  (IS  G.  3.  c.  78)  "is  mentioned,  in  regard  to  high- 
ways to  be  widened  and  diverted,"  only  with  a  variation 
as  to  the  disposal  of  the  money  to  be  raised  by  selling 
the  land.  Then,  as  to  the  first  objection.  The  section  of 
13  G.  3.  c.  78.,  which  directs  the  view  to  be  taken  by 
justices  before  ordering  a  highway  to  be  diverted,  is 
s.  16.;  the  words  of  which  are,  "  that  where  it  shall  ap- 
pear, upon  the  view  of  any  two  or  more  of  the  said  jus- 
tices," &c.,  *^  such  justices  shall,  and  they  are  hereby 
empowered,"  &c. :  and  the  schedule.  No.  xvi,  to  this 
act,  which  relates  to  the  subject  matter  of  that  clause, 

begins,  "  We,  ,  two  of  his  Majesty's  justices  of  the 

peace,"  &c.,  "  havings  upon  view,  found  that  a  certain  part 
of  the  highway,"  &c.:  the  words  used  in  the  present  order. 
In  Rex  V.  The  Justices  of  IVorcestershire  [a)  an  order, 
under  55  G.  3.  c,  68.,  beginning  "  We,  the  under- 
signed," &c.,  "  having  upon  view  found,  or  it  having 
appeared  to  us,"  &c.,  was  held  bad :  probably  the  ob- 
jection now  made  has  arisen  from  a  misconception  of  that 
case.    [Lord  Denman  C.  J.  We  need  not  trouble  you 

(a)  SB.  ^  C.  254. 

farther 
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farther  on  this  point.   Patteson  J.  An  order,  irregularly  1835. 
made,  under  stat.  13  G.  c.  78.,  was  not  removeable  by  ^^^Tk^g 
certiorari:  Rex  v.  Casson(a).    It  seems  the  certiorari  is  agams^ 

'  ^  ^  The  Justices  of 

not  taken  away  by  the  present  act].    That  may  be  a  Cambridge- 
shire. 

question :  but  orders  have  been  brought  up  by  cer- 
tiorari under  this  act  [b).  As  to  the  second  objection, 
Stat.  13  G.  3.  c.  78.  s,  17.  directs  that  the  soil  of  the 
old  highway,  when  stopped,  shall  be  sold  to  some 
person  or  persons  whose  lands  adjoin  thereto,  if  he,  she, 
or  they,  shall  be  willing  to  purchase  the  same,  if  not, 
to  some  other  person  or  persons,  for  'the  full  value 
thereof:"  and  the  present  order  follows  the  words  of 
this  clause.  It  is  true  that  the  form  in  the  schedule, 
No.  xviii,  introduces  the  words  "  for  the  full  value 
thereof,"  after  the  words  "  purchase  the  same,"  as  well 
as  in  the  subsequent  part  of  the  sentence;  but  there  is 
no  substantial  difference  in  the  order,  as  here  drawn; 
the  words  "  for  the  full  value,"  though  inserted  at  the 
end,  override  the  whole  sentence:  and,  by  sect.  70.,  al- 
though the  forms  of  proceedings  are  to  be  those  set  forth 
in  the  schedule,  yet  no  objection  is  to  be  made  for  want 
of  form.  Sect.  80,  provides,  generally,  that  "  no  pro- 
ceedings to  be  had  or  taken  in  pursuance  of  this  act 
shall  be  quashed  or  vacated  for  want  of  form : "  that  pro- 
vision must  extend  to  an  order  like  the  present,  made 
under  the  subsequent  act .  Thirdly,  the  certificate  of  sale, 
under  13  G.  3.  c.  78.  5.  17.,  relates  to  a  period  after  the 
sale,  and  is  not  necessary  to  the  order  for  stopping  up. 
As  to  the  objection  that  this  is  an  attempt  to  divert  a 
road;  the  proceeding  is  strictly  a  stopping  up,  pursuant 
to  Stat.  55  G.  3.  C.68.  s.  2.     This,  and  the  other  ob- 


(&)  3  U.  c|-  B.  S6. 


(6)  Rex  V.  Horner,  2  B.  <.^;  Ad.  150. 

I  2  jections 
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1835.      jections  not  arising  on  the  face  of  the  order  of  sessionsy 
The  King  answered  by  the  affidavits  in  opposition  to  the  rule. 

against       [CoUridge  J.  They  were  objections  to  be  taken  on  the 

The  Justices  of 
Cambridge-  appeal]. 

SHIRE. 

Sir  F,  Pollock,  Kelly,  and  Starkie,  contra.  By  state 
13  G.  3.  c.  78.  s.  70.,  the  forms  given  in  the  schedule  are 
to  be  used  on  all  occasions  in  proceedings  under  that 
act;  and  Davison  v.  Gill  [a)  shews  that  this  enactment 
is  peremptory,  not  merely  directory*  And,  even  if  it 
were  not  necessary  in  a  proceeding  under  55  G.  3.  c,  68, 
to  pursue  the  forms  in  the  old  schedule,  the  order 
should  then  adhere  to  the  words  of  the  act  under 
which  it  is  made;  here  the  order  does  not  strictly 
ollow  either  the  schedule  or  the  enacting  clauses.  If 
the  order  was  to  be  framed  on  any  form  in  the  old 
schedule.  No.  xviii  should  have  been  followed  :  here 
No.  xvi  has  been  chiefly  pursued.  As  to  the  first 
objection  ;  the  order  does  not  shew  how  long  before 
it  was  made  the  view  took  place,  nor  even  that  the 
justices  viewed  at  all.  Secondly,  it  is  matter  of  sub- 
stance that  the  words,  "  for  the  full  value  thereof," 
should  be  repeated,  as  in  the  schedule.  The  repetition 
there  must  be  supposed  to  have  a  meaning,  and  to  be 
intended  for  greater  caution.  The  order,  as  to  selling, 
is  an  instruction  to  the  surveyor;  he  is  no  party  to  it, 
nor  is  it  to  be  supposed  that  he  refers  to  the  act  under 
which  it  is  framed :  he  is  merely  to  act  upon  the  di- 
rections given  him,  and  therefore  they  ought  to  be 
precise.  Thirdly,  the  certificate  of  sale  directed  by 
the  schedule  No.  xix,  "  to  be  wrote  under  the  order," 

(a)  1  East,  64, 

is 
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is  essential  to  it.  By  stats.  13  G.  3.  c.  78,  and  55  G.  3.  1835. 
€.  68,  where  a  road  is  stopped  up,  a  sale  of  the  land  ~~" 

^  ^  The  Kino 

is  necessary  to  render  the  proceeding  valid.    The  sale  against 

^  ^  ^  ^     ^      ^  The  Justices  of 

must  be  with  the  approbation  of  the  justices,  and  a  Cambridge- 
proper  application  of  the  proceeds  directed,  accord- 
ing to  13  G.  3.  c,  78.  s.  17.  or  stat.  55  G.  3.  c.  68.  s,  2. 
The  certificate  of  sale  (schedule.  No.  xix,  to  13  G.  3. 
€,  78.)  would  shew  that  these  requisites  had  been  ful- 
filled: here  it  does  not  appear  that  the  land  has  been 
sold  with  the  approbation  of  the  justices,  or  the  proceeds 
duly  appropriated,  or  even  that  the  land  has  been  sold  at 
all.  The  statutes  clearly  intend  that  the  order  and 
certificate  should  appear  together.  But  further ;  sup- 
posing even  that  the  order  of  special  sessions  were 
correct  in  point  of  form,  the  affidavits  shew  that  it  was 
irregularly  made.  [Lord  Denman  C.  J.  Might  not 
the  matter  of  these  affidavits  have  been  brought  before 
the  quarter  sessions  on  the  appeal  ?j  If  it  shews  want 
of  jurisdiction,  it  may  be  taken  into  consideration  by 
this  Court.  This  is  not  in  reality  a  proceeding  to  stop 
up  an  unnecessary  highway,  according  to  stat,  55  G.  3, 
€,  68.  5.  2.,  but  to  divert  a  road,  the  old  way  being 
stopped  and  a  new  one  substituted ;  and,  unless  the  con- 
ditions prescribed  for  that  proceeding  by  stat.  13  G.  3. 
€•.  78.  vvere  observed,  the  justices,  in  stopping  the  old 
road,  acted  without  jurisdiction.  That  road,  if  it  became 
useless,  was  so,  not  per  se,  but  by  the  substitution  of 
another.  Then  the  justices,  before  they  made  an  order 
for  stopping,  should  have  satisfied  themselves  that  a 
new  road  was  made,  and  properly  secured  to  the  public; 
and,  upon  tiie  sale  of  the  old  road,  they  should  have 
given  their  approbation  to  a  disposal  of  the  proceeds  ac- 
cording to  the  direction  of  stat.  13  G.3.  c.78.  5. 17.,  which 

13  is 
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1835.       is  clifFerent  from  that  of  stat.  55  G.  3.  c.  68.  s,  2.  The 

The  King     ^^^^^  for  Stopping,  under  either  statute,  is  to  be  made 
against       upon  the  view  of  the  justices :  but  here  the  order  was 

JLne  Justices  or 

Cambridge-    made  in  1834;  the  old  road  had  then  been  disused 

SHIRE. 

ever  since  1825,  and  no  longer  existed  in  a  condition 
in  which  it  could  be  viewed.  [Coleridge  J.  You  treat 
this  as  a  diversion,  but  the  order  does  not  purport  to 
give  a  new  road.]  If  the  intention  is  to  substitute  one, 
it  would  be  highly  unjust  that  the  magistrates  should 
be  enabled  to  defeat  objections  by  not  mentioning  the 
new  road  in  their  order.  If  they  had  mentioned  it, 
and  had  not  shewn  that  the  public  would  acquire  a 
permanent  right  of  way  in  it,  the  order  would  have 
been  bad  for  want  of  jurisdiction,  Rex  v.  Winter  [a), 
Welch  V.  Nash  (b)  shews  that  they  cannot  give  themselves 
jurisdiction  by  omitting  to  notice  the  substitution  of  a 
new  road,  where  that  is  really  contemplated.  In  that 
case  the  justices  stated  that  they  had  ordered  the  old 
highway  to  be  diverted,  and  were  satisfied  that  the  new 
highway,  described  in  a  plan  referred  to,  had  been 
properly  made;  and  they  then  ordered  the  old  high- 
way to  be  stopped.  The  orders  were  confirmed  by 
the  sessions,  on  appeal.  Yet  the  defendant  in  an  action 
of  trespass  was  allowed  to  offer  evidence  that  in  fact 
no  new  road  had  been  made.  [Coleridge  J.  That 
was  in  an  action.  Can  we  try  such  a  question  on 
affidavits?]  Objections  to  jurisdiction  have  often  been 
so  tried :  Rea:  v.  Great  Marlow  (c),  Rex  v.  Staiidard 
Hill[d),  There  is  no  reason  that  a  party  should  be 
permitted  by  his  own  unauthorised  act,  and  by  lapse 
of  time,  to  divert  a  road  without  having  recourse  to  an 

(a)  SB.  ^  C.  7S5.  {b)  8  East,  394. 

(c)  2  Hast,  244.  (d)  4  M.  4;  S.  378. 

order 
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order  of  justices  for  the  express  purpose;  and  great  1835. 
inconvenience  would  result  from  such  a  practice.  The 

\      _  The  King 

remaining  objection  is,  that  Mr.  Adeane  is  himself  the  against 

The  Justices  of 

surveyor.    An  order  that  a  surveyor  shall  sell  to  himsell  Cambridge- 
is  like  an  order  that  a  man  shall  adjudge  in  his  own  ^^^^^ 
cause,  and  is  against  the  rule  of  equity,  that  a  trustee 
shall  not  be  a  purchaser. 

Lord  Denman  C.  J.  The  first  objection  would  be  well 
founded,  if  the  order  of  special  sessions  bore  the  con- 
struction which  has  been  put  upon  it.  I  wish  it  to  be 
distinctly  understood  that,  to  ground  an  order  of  this 
kind,  the  view  by  justices  is  not  sufficient^  unless  it  be 
a  joint  view,  nor  unless  their  finding  be  come  to  imme- 
diately upon  it.  The  justices  are  to  make  the  order  on 
consulting  together,  and  they  cannot  proceed  upon  a 
separate  view.  But  here  it  does  not  appear,  from  the 
words  of  the  order,  that  the  view  has  been  improperly 
taken  ;  for  the  schedule,  No.  xvi,  to  13  G.  3.  c,  78.,  is  in 
the  same  language  :  the  legislature  therefore  has  shewn 
that  the  terms  used  in  the  present  order  sufficiently 
express  its  meaning  in  the  clause  referred  by  stat. 
55  G.  3.  c,  68.  s,  2.,  upon  which  the  order  is  framed. 
The  second  objection,  that  the  words  "for  the  full  value 
thereof"  are  not  twice  repeated,  appears  to  me  of  no 
weight ;  because  I  think  that  these  words,  occurring  at 
the  end  of  the  sentence,  override  the  whole,  as  they  do 
in  the  corresponding  clause,  stat.  13  G.  3.  c,  78.  s.  17. 
As  to  the  third  objection,  that  no  certificate  of  sale  is 
written  under  the  order;  upon  reference  to  stat.  55  G. 3. 
c.  68.,  it  appears  that  the  part  of  stat.  13  G.  3.  c.  78.,  which 
vpndered  that  form  necessary,  is  repealed  by  the  later 

1  4-  act. 
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Svf8S5.      act  («).    Then,  as  to  the  questions  raised  by  affidavits 
It  is  contended  that  evidence  may  be  now  offered  to  the 

The  King  .  *^ 

against       Court,  for  the  purpose  of  shewing  want  of  jurisdiction  to 

The  Justices  of  i      •  i     i         •  . 

Cambridge-  make  an  Order ;  and  with  that  view  circumstances  are 
adduced,  which,  it  is  said,  prevented  the  justices  from 
viewing  the  old  road  in  the  state  in  which  it  was  when  the 
stoppage  was  first  made.  But  I  do  not  think  that  a  just 
mode  of  presenting  the  case.  The  only  question  with  re- 
ference to  such  an  order  is,  whether  the  road,  as  it  exists 
at  the  particular  time  when  the  view  is  taken,  be  neces- 
sary or  not.  By  whatever  circumstances  it  may  be  ren- 
dered unnecessary,  the  justices  are  only  to  say  whether 
in  fact  it  be  so  or  otherw^ise.  It  is  wisest  to  pursue  the 
words  of  the  act  strictly.  But,  independendy  of  this,  I 
think  if  the  fact  be  that  a  party  has  stopped  the  old 
road,  giving  a  new  in  its  stead,  which  has  been  adopted 
and  not  complained  of,  and  he  then  applies  to  the  jus- 
tices  to  grant  an  order  for  the  stopping,  there  is  nothing 
to  prevent  them  from  finding  that  the  old  road  is  unne- 
cessary. It  is  said  that,  at  the  time  of  this  order,  the  old 
highway  was  no  longer  in  a  condition  to  be  viewed  as  a 
road :  and  it  is  true  that,  in  the  enactments  relating  to 
•  the  view  by  justices,  the  word  "highway"  is  used. 
That,  however,  is  equivocal ;  the  word  may  mean  a 
way  capable  of  being  travelled,  or  a  place,  merely, 
over  which  there  is  a  right  of  way :  and  here  I  think 
the  last  only  is  meant.  Then  it  is  said  that  the  order 
directs  a  surveyor  to  sell  to  himself.  It  would  be 
better  that  the  surveyor  should  not  be  a  purchaser 
in  his  own  year;  but  there  is  nothing  to  prevent  such 
an  officer,  when  he  is  a  proprietor  of  adjoining  land, 

(a)  Sects.  1,  2.    Compare  stat.  13  G.  3,  c.  78.  s.  17. 

from 
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from  buying  the  soil  of  the  old  highway.    I  do  not  say  1835. 
that,  even  on  certiorari,  the  Court  would  not  set  aside 

'  _  '  The  Kino 

an  order  if  manifest  fraud  were  shewn.    That  may  be  against 

The  Jusiices  of 

so.    In  Rex  v.  The  Justices  of  Somersetshire  (a),  where  Cameridge- 

^.     ^     r  '  SHIRE. 

a  certiorari  was  applied  lor  to  remove  an  appoint- 
ment of  overseers,  on  a  suggestion  of  corrupt  motives 
in  the  appointing  magistrates,  the  Court  refused  a  rule, 
saying  that  the  parties  complaining  might  appeal  to  the 
sessions  or  move  for  a  criminal  information.  Notwith- 
standing that  refusal,  however,  I  do  not  say  that  if 
corruption  were  clearly  made  out  the  Court  would  not, 
upon  an  application  like  this,  declare  the  order  invali- 
dated by  the  fraud.  But  here  there  is  not  the  slightest 
foundation  for  any  imputation  on  Mr.  Adeane  as  a  ma- 
gistrate or  a  gentleman,  nor  any  fact  shewn  to  vitiate 
the  proceedings.  The  rule  must  therefore  be  dis- 
charged. 

Patteson  J.  The  schedule  to  stat.  55  G.  3.  c.  68. 
does  not  give  any  form  of  an  order  for  stopping  up  an 
unnecessary  highway;  but  the  act,  sect.  2,,  says  that  it 
shall  be  done  "  by  such  ways  and  means,  and  subject  to 
such  exceptions  and  conditions  in  all  respects,"  as  is 
mentioned  in  13  G.  3.  c,  78.,  "  in  regard  to  highways 
to  be  widened  and  diverted :  "  and  this  order  of  justices 
appears  to  be  drawn  from  the  forms  xvi.  and  xviii.  in  the 
schedule  to  the  statute  of  13  G.  3.,  taking  from  each  what 
seemed  fit  for  the  purpose.  As  to  the  words  "  having 
upon  view  found;"  upon  reference  to  sect.  16  of  stat. 
13  G.  3.  c.  78.,  and  sect.  2,  of  stat.  55  G.  3.  c.  68.,  in  both 
of  which  the  words  are  "  upon  the  view  of  any  two  or 

(a)  1  B.  ^  R.  443. 

more 
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1835.       more  of  the  said  justices,"  I  do  not  doubt  that  a  view  by 
The  King  together  is  intended,  and  that  if  they  view  separately 

against       they  act  indiscreetly,  and  their  order  should  be  set  aside. 

The  Justices  of  . 

Cambridge-    But,  in  the  form  here  used  (his  Lordship  here  read  the 

SHIRE.       beginning  of  the  order),  the  words  "  We  ,  having 

upon  view  found,"  evidently  mean  "  having  upon  our 
joint  view  found."  We  are  bound  to  think  that  they 
intended  so,  and  the  words  they  have  used  import  it. 
Then  it  is  said  that  the  words  "  for  the  full  value," 
ought  to  have  been  introduced  twice;  as  in  the  sche- 
dule, No.  xviii,  to  Stat.  13  G.  3.  c.  78.,  where  it  is  sup- 
posed that  they  are  repeated  for  greater  caution.  That 
may  be,  but  I  do  not  believe  it  to  be  the  case ;  for,  if  it 
were  so,  they  should  have  been  repeated  also  in  the  body 
of  the  act.  If  more  is  meant  by  the  form  in  the  schedule, 
where  the  words  occur  twice,  than  in  the  seventeenth 
section  of  the  act,  the  schedule  contains  something  which 
is  not  enacted  in  the  body  of  the  statute.  Section  69 
directs  that  the  precedents  in  the  schedule  shall  be  used 
on  all  occasions,  but  it  also  cures  want  of  form.  It  is 
also  said  that  the  order  does  not  shew  how  the  money, 
arising  from  the  sale  of  the  old  road,  is  to  be  applied ; 
but  that  is  not  shewn  by  No.  xvi.  or  xviii.  of  the  schedule 
to  Stat.  13  G.  3.  c.  78. ;  only  the  form,  No.  xviii,  has  a 
certificate  of  sale  added  to  it;  which,  however,  is  not 
required  under  the  later  act.  With  regard  to  the  ob- 
jections in  point  of  jurisdiction,  raised  by  affidavit,  I 
protest  against  its  being  understood  that  we  can,  on 
every  occasion,  look  into  extrinsic  matter,  on  motion  to 
bring  up  orders  by  certiorari.  There  may  be  such  an 
occasion;  but  the  general  rule  is  otherwise.  Here,  at 
all  events,  there  has  been  an  appeal  to  the  sessions,  and 
the  points  should  have  been  raised  there.    But,  even  if 

we 
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we  could  look  at  extrinsic  matter,  no  valid  objection  is  1835. 
raised.    It  is  said  that  the  old  road  was  disused  ten       '  ~ 

The  King 

years  affo ;  and  that  when  the  justices  went  to  it,  previ-  against 

J  ^    '  J  '  ^  The  Justices  of 

ously  to  making  their  order,  there  was  no  road  for  them  Cambridge- 
to  view.  •  It  is  true  that  there  may  not  have  been  a 
road  to  be  seen,  in  length  and  breadth,  as  when  the 
public  were  using  it :  but  they  could  judge  whether  a 
road  was  necessary  in  that  direction.  The  public  had 
still  a  right  to  go  over  it ;  and  it  existed  as  a  road  in 
point  of  law.  And  the  justices,  in  their  order,  say  that 
they  have  viewed  it.  It  is  contended  that  this  was  not  a 
stopping  but  a  diverting;  and  it  is  true  that,  if  they  had 
gone  to  the  road  for  the  purpose  of  diverting  it,  they  ought 
to  have  set  out,  in  their  order,  the  particulars  applicable 
to  such  a  case.  But  I  see  no  objection  to  a  man's  setting 
out  a  new  way  over  his  own  land,  w^here  there  is  an  old 
one  already,  allowing  the  public  to  use  the  new  or  the 
old,  at  their  pleasure ;  and,  after  a  time,  applying  to  the 
magistrates  to  stop  the  old  road,  as  unnecessary  :  though 
magistrates  should  be  cautious  in  complying  with  such 
an  application,  because  they  ought,  before  doing  so,  to 
be  sure  that  the  public  have  a  new  right  of  way  given  to 
them.  If,  however,  any  thing  wrong  is  done  in  this 
respect,  the  remedy  is  by  appeal  to  the  sessions.  The 
objection,  that  Mr.  Adeane  was  surveyor,  raises  no 
question  upon  the  form  of  the  order,  or  upon  the 
authority  to  make  it ;  it  relates  only  to  the  honesty  of 
the  proceeding  before  the  justices,  and  that  was  matter 
for  inquiry  at  the  quarter  sessions.  We  cannot  enter 
into  the  question,  whether  the  justices  were  right  or 
wrong  in  making  the  order;  but  I  must  say  that  there 
appears  to  me  to  be  no  ground  for  any  imputation. 


Williams 
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1835.  Williams  J.   It  is  a  most  important'point,  how  far 

^         an  order  of  justices  may  be  questioned  in  this  Court 
against       on  account  of  matter  dehors.    I  do  not  say  that  it  might 

The  Justices  of  , 

Cambridge-  not  be  SO  if  a  case  Were  strongly  made  out,  shewing 
SHIRE.  ^^^^  magistrates  had  no  jurisdiction  at  all;  but  that 
state  of  things  does  not  arise  here.  With  respect  to 
the  opportunity  which  the  justices  had  of  viewing  in  this 
case,  I  think,  referring  to  the  language  of  the  statutes, 
that  the  justices,  when  they  saw  the  place  where  the  old 
road  had  been,  had  enough  to  found  their  jurisdiction 
upon.  And,  as  to  this  and  other  objections  which  have 
been  made  respecting  the  jurisdiction,  it  is  satisfactory 
to  find  that,  if  there  has  been  a  defect  of  jurisdiction, 
^  a  party  who  is  affected  may  still  open  the  question,  in 
an  action  of  trespass,  according  to  M^elck  v.  Nash  (a). 
As  to  the  statement  of  the  view,  in  the  order  of 
justices;  reading  that  document  as  one  would  read  any 
other  composition,  and  adopting  no  violent  construction, 
I  should  say  that,  when  three  justices  begin  their  order 
with  the  words  "  We "  &c.  (naming  themselves),  and 
proceed  to  say  that  they  have  "  upon  view  found,"  &c., 
the  view  must,  in  all  fair  acceptation,  be  taken  to  be 
that  of  the  justices  mentioned  nominatim  immediately 
before.  So  the  words  "  for  the  full  value,"  if  read  with 
fair  attention  to  the  context,  and  not  with  a  set  purpose 
to  overturn  the  meaning,  must  be  understood  as  referring 
to  the  whole  matter  that  precedes.  The  point  as  to 
Mr.  Adeaiie  being  surveyor  does  not  arise  before  us  at 
all  on  this  order. 

Coleridge  J.  The  most  important  class  of  objections 
raised  here,  consists  of  those  which  do  not  appear  on 


(a)  8  East,  394. 


the 
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the  face  of  the  order.    I  have  always  understood  the  1835. 
rule  to  be  clear  that,  on  an  applicalion  of  this  kind,  ob- 

The  Kino 

jections  raised  merely  by  affidavit  are  not  admissible.  against 

.  The  Justices  of 

I  do  not  say  that  there  is  no  case  m  which,  on  appli-  Cambridge- 
cation  for  a  certiorari,  the  Court  may  enquire  into  the  s"^^^- 
facts  on  affidavit :  in  some  instances  the  Court  here  is  a 
court  of  appeal  from  inferior  jurisdictions;  and,  where 
It  does  look  into  the  merits  of  proceedings  below,  it 
can  do  so  only  on  affidavit.    But  we  must  be  cautious 
not  to  exceed  our  jurisdiction :  and  when  we  find  that 
there  is  a  court  of  appeal  below,  to  which  the  matter 
brought  before  us  on  affidavit  might  have  been  carried, 
I  think  we  are  confined  to  objections  appearing  on 
the  face  of  the  order.    Here  the  objections  raised  may 
be  of  three  kinds.    First,  that  the  order  is  on  the  face 
of  it  defective.    Secondly,  that  it  is  made  inconveniently 
and  unjustly.    Thirdly,  that  it  is  made  without  juris- 
diction.   In  the  second  case  the  answ^er  is,  that  there 
might  have  been  an  appeal  to  the  sessions;  and  the 
stronger   the  argument  of  inconvenience,  the  more 
reason  there  is  that  the  case  should  have  been  carried 
there.    In  the  third  case  the  order  is  a  nullity,  and  may 
be  contested  in  an  action  of  trespass.    In  the  first  case 
the  order  may  be  brought  before  us,  but  there  is  no 
ground  for  the  admission  of  affidavits.    Then  as  to  the 
objections  of  this  class.    I  was  at  first  struck  with  the 
suggestion  that,  if  the  schedule  of  stat.  13  G.  3.  c.78, 
was  resorted  to,  the  form.  No.  xviii,  should  have  been 
pursued,  and  not  No.  xvi.    But  that  could  not  be  ;  for 
the  form,  No.  xviii.  relates  to  the  stopping  of  an  old 
highway  under  the  statute  of  13  G.  3.,  which  is  repealed, 
as  to  this  proceeding,  by  55  G.  3.  c.  68.  s.  2.,  and  that 
section  limits  the  justices,  in  the  stopping  of  roads  under 

the 
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1835.       the  new  act,  to  the  ways  and  means  pointed  out  by  the 

former  one,  in  regard  to  highways  "  to  be  widened  and 
The  King        ^  '  &  ^ 

against       diverted."  As  to  the  words  "  We  ,  having  upon  view 

The  Justices  of 

Cambridge-    found can  any  lawyer  have  a  doubt  of  their  meaning  ? 

The  view  mentioned  clearly  means  a  view  taken  by 
them  together,  at  the  time  of  making  the  order,  and  a 
view  of  some  fact  which  they  were  competent  to  judge 
of.  With  respect  to  the  words  "for  the  full  value," 
the  answer  has  already  been  given  ;  the  words  occur  in 
Stat.  13  G.  3.  c,  78.  5.  17.,  as  in  this  order;  and  if  they 
override  the  preceding  parts  of  the  sentence  in  the  one 
case,  they  do  in  the  other.  It  has  also  been  said,  that 
by  this  order  no  direction  appears  to  have  been  given 
as  to  the  disposal  of  the  money  to  arise  from  the  sale ; 
but  that  is  unnecessary  under  stat.  55  G.  3.  c.  68.,  which 
provides  specifically  that  the  proceeds  shall  be  paid  to 
the  surveyor,  in  aid  of  the  general  highway  fund.  A 
certificate  of  sale  is  not  necessary  to  the  validity  of  the 
'order:  indeed  an  order  for  stopping  and  selling  could 
not  be  concurrent  with  the  sale ;  and  therefore  a  cer- 
tificate  of  sale  could  not  possibly  be  subjoined  at  the 
time  of  making  the  order.  The  objection,  that  the  sur- 
veyor, who  is  the  party  to  sell,  is  also  the  purchaser, 
does  not  arise  on  the  face  of  the  order  itself. 

Rule  discharged. 
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Holmes  a  (gainst  Mentze.  /  Tuesday, 

°  Nov.  10th. 

A RULE  was  obtained  in  Easter  term  last,  under  Under  s.  6.  of 
the  Inter- 

the  Interpleader  Act,  1  &  2      4.  c.  58.,  on  behalf  pleader  Act, 

I  &  2W.4. 

of  the  sheriff  of  Lancashire,  calling  on  the  plaintiff  and  c.  58.,  the 
^  ,     _  ,  1    .  .        ,  .        Court  will  not 

John  Heap  to  appear  and  state  their  respective  claims  make  a  rule 

to  certain  wine  and  spirits,  seized  by  the  sheriff  under  tion  of  rsheriir 

a  fi.  fa.  in  this  cause,  or  else  relinquish  the  same,  &c.  ^^^er  ^^^^^a^^ 

The  goods  were  taken  in  execution,  February  17th  merely  because 

°  *^  a  partner  of  the 

1835,  upon  a  judgment  entered  up  against  the  de-  debtor  has 

'  ^  given  notice  to 

fendant  on  a  warrant  of  attorney  given  by  him  to  the  sheriff  to 

1  •     TP         11-  TiT         7  ^"'^  possession 

the  plaintiff,  and  bearing  date  November  I7th  1834.  on  the  ground 
The  defendant  was  a  wine  merchant.  His  name,  and  IreVartn^rshfp 
no  other,  appeared  over  the  premises  (vaults  and  cellars  fhaftiie'd^ebtor 
in  Ma7ichester)  on  which  the  seizure  was  made.    The  . 

'  hciai  interest  la 

officer  who  seized  was  served,  the  day  after,  with  a  ^'-'^"2 

indebted  to 

notice  addressed  to  the  plaintiff,  his  attornies,  &c.,  the  the  firm  beyond 

the  amount  of 

sheriff,  and  the  officer,   signed  by  Johii  Heap,  and  his  share  in  the 

effects. 

Stating  that  all  the  goods  taken  in  execution  were  the     The  sheriff's 
property  of  a  partnership  between  Heap  and  the  de-  the^hare!  ^^^^ 
fendant,  carried  on  under  the  firm  of  Mentze  and  Co. ;  '^'^"Sh  he  may 

'  '   not  be  able  to 

that  the  defendant  had  not  any  property,  part  or  share  ascertain  the 

^  ^      ^       *'  ^  amount  of 

in  the  said  goods,  but  was  considerably  indebted  to  actual  interest. 

°  But  the 

Heap  on  the  balance  of  the  partnership  accounts  ;  and  Court  will,  in 

the  above  case, 

that  Heap  was  alone  beneficially  entitled  to  and  in-  interfere  under 
terested  in  all  the  goods,  property  and  effects  of  the  sheriff 's  pro- ^ 
said  partnership.    He  therefore  required  the  parties  creditor  ^dil-^ 
addressed  by  the  notice  to  quit  possession ;  and  stated  P^^^^.the  part- 

1       r  '  iiership. 

And  where 

the  creditor,  having  appeared  under  the  interpleader  rule  and  not  contested  the  partnership, 
whereupon  the  rule  was  dismissed,  afterwards  refused  to  admit  it,  and  ruled  the  sheriff  to 
return  the  writ,  the  Court  enlarged  the  latter  rule  till  the  creditor  should  indemnify  the 
sheriff. 

that, 
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1835.       that,  if  this  were  not  done,  he  should  commence  as^ainst 
them  respectively  such  actions,  suits,  and  other  pro- 
against       cecdings  as  might  be  advised. 

Mentzk. 

In  answer  to  the  present  rule,  Heap  filed  an  affidavit, 
repeating  the  statements  in  the  notice,  and  adding  more 
particular  ones ;  and  alleging,  further,  that  the  de- 
fendant, in  1831,  became  his  partner  in  the  wine  and 
spirit  business,  carried  on  in  Manchester :  that,  on  a 
balance  of  account  taken  in  June  1834,  the  defendant 
was  found  to  owe  the  partnership  2557/?  which  debt 
had  not  been  reduced  but  increased :  and  that  the 
damages  recovered  in  this  suit  were  due  from  the 
defendant  on  his  own  account  solelj^,  the  plaintiff 
being  unknown  to  Heap,  and  having  no  demand  against 
the  partnership. 

Sir  J.  Campbell,  Attorney- General,  and  M.  Chambers, 
for  the  plaintiff.  This  is  not  a  case  within  stat. 
1  &  2  ^.  4.  -  58.  5.  6.  No  issue  could  be  directed 
under  the  statute.  The  sheriff  is  not  "  exposed  to 
the  hazard"  of  an  action.  Heap,  by  his  own  statement, 
admits  that  the  defendant  is  interested  in  the  goods  as 
his  partner.  The  seizure,  therefore,  could  not  be  a  tres- 
pass. The  sheriff  had  a  right  to  take  the  goods,  and 
to  sell  the  defendant's  interest  in  them.  As  to  the 
quantity  of  interest,  the  Court  will  not  hear  equitable 
claims  discussed  on  an  application  under  this  act; 
Sturgess  v.  Claude  [a). 

Sir  W.  Folktt  and  Knowles,  for  the  sheriff.  It  is 
true  that  the  right  to  seize  is  not  disputed ;  but  the 

(a)  1  Dowl.  P.  C.  505. 

question 
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question  is,  whether  the  sheriff  can  sell,  Heap  claiming  1835. 
the  entire  property  in  the  froods.    The  sheriff  is  threat-  ' 

'     ^  Holmes 

ened  with  an  action  by  the  notice,  and  is,  therefore,  en-  against 
titled  to  protection  under  the  statute.  If  he  is  to  sell, 
must  he  sell  the  goods  as  the  defendant's  property,  or 
as  that  of  the  partnership?  In  the  one  case,  Heap 
threatens  to  proceed  against  him;  in  the  other,  the 
execution  creditor  will  hold  him  liable  for  not  having 
sold  at  the  best  price  that  might  have  been  obtained. 
\_Coleridge  J.  Have  you  had  any  communication  on  the 
subject  with  the  execution  creditor  ?  Must  not  there  be 
an  actual  dispute  to  entitle  the  sheriff  to  assistance  ?  (a)] 
The  creditor  appears  under  this  rule,  and  requires  the 
sheriff  to  sell  the  goods  as  the  defendant's.  \_Patteson  J. 
For  the  amount  of  his  interest  in  them.]  It  is  disputed 
whether  he  has  any  interest  in  them,  as  partner,  at  all. 
The  plaintiff  causes  a  warrant  to  issue,  commanding  the 
sheriff's  officer  to  levy  on  goods  stated  to  be  the  de- 
fendant's. Then  notice  is  given  to  the  officer  by  Heap, 
that  the  defendant  has  no  property  in  the  goods,  but 
that  Heaj^  alone  is  beneficially  interested  in  all  the  part- 
nership effects.  To  put  the  goods  up  for  sale,  giving 
special  notice  of  the  circumstances,  would  not  be  a  pro- 
per course.  If  it  were  so,  it  might  be  adopted  in  every 
case  where  the  assistance  of  this  Court  is  now  sought 
for.  The  sheriff  (but  for  the  statute)  is  bound  to  decide, 
at  his  peril,  whether  the  goods  are  liable  to  be  sold,  or 
are  the  property  of  the  adverse  claimant,  and  must  act  • 
upon  his  discretion.  In  a  case  under  this  act,  before 
Taunton  J.,  and  in  which  he  consulted  the  rest  of  the 


(a)  See  Isaac  v.  Spilsburyj  10  Bing,  3. 

Vol.  IV.  K  Judges 
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1835.  Judges  (a),  the  third  party  claimed  in  respect,  not  of  the 
P^j^^^^  entire  property,  but  of  a  lien.  There  it  might  have 
ajiaiust       heen  said  that  the  property  could  be  offered  for  sale, 

MENT2E.J  r      r  J 

with  notice  of  the  alleged  claim  to  which  it  was  subject; 
but  the  case  was  held  to  be  within  the  protection  of 
sect.  6.  The  material  inquiry,  in  this  case,  will  be, 
whether  the  defendant  is  entitled  to  the  whole  property, 
or  only  to  an  interest,  with  other  persons.  [_Culeridge  J. 
Qu^cunque  via,  the  sheriff  may  sell.]  The  question  is, 
whether  he  shall  sell  the  property  as  the  defendant's,  or 
as  that  of  the  defendant  and  others.  If  the  Court  di- 
rected an  issue,  it  would  be,  whether  the  goods  were 
partnership  property  or  not:  and,  if  they  were,  what 
was  the  defendant's  interest.  The  power  which,  it  is 
said,  the  sheriff  may  exercise,  of  selling  subject  to  an 
alleged  partnership  interest,  is  not  clear.  In  Burton  v. 
Green  (6),  where  a  fi.  fa.  had  issued  against  one  of  three 
partners,  and  it  was  contended  that  the  sheriff  ought  to 
have  levied  on  the  partnership  property  to  the  extent 
of  one  third,  Lord  Tenterdcn  said,  "  I  am  not  quite 
satisfied  as  to  the  interest  which  the  sheriff  might  have 
sold  under  the  execution.  There  is  great  difficulty 
in  making  the  sheriff  a  tenant  in  common  with  the 
partners." 


Sir  jP.  Pollock  and  Tomlinsouy  on  behalf  of  Heap, 
referred  to  Harvey  v.  Crickett  (c),  in  answer  to  the 
above  dictum  ;  and  they  requested  that  the  Court  would 
not  discharge  the  rule  without  putting  the  case  in  a 
course  of  investigation. 

(a)  Probably  Ford  v.  Baynton,  1  Dowl.  P.  C.  357. 

(6;  3  Car.  ^  P.  506.  (c)  5  M,  ^  S,  336. 

Lord 
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Lord  Denman  C.  J.  The  sheriff,  in  this  case,  is  1835. 
called  upon  to  seize  goods  of  the  defendant,  at  the 

^  ^  Holmes 

plaintiff's  suit,  but  a  third  party,  alleging  that  the  against 

Mektze* 

defendant  is  his  partner,  requires  the  sheriff  not  to 
act,  because  the  defendant  is  indebted  to  the  partner- 
ship in  more  than  the  amount  of  his  share.  That  does 
not  interfere  with  the  sheriff's  duty.  He  is  to  sell  for 
such  interest  as  the  defendant  has  as  partner ;  not  for 
the  degree  of  right  which  he  may  be  found  to  have,  on 
a  winding  up  of  the  affairs,  because,  if  the  sheriff  waited 
till  that  could  be  ascertained,  the  goods  might  remain 
unsold  for  an  indefinite  time.  Under  the  law  as  it 
formerly  stood,  and  it  is  the  same  now,  the  sheriff,  in 
a  case  of  partnership,  must,  however  inconvenient  it 
may  be,  sell  the  share  of  the  defendant  partner,  and 
make  the  purchaser  tenant  in  common  with  the  other 
partners ;  and  the  purchaser  must  do  the  best  he  can 
to  ascertain  what  interest  there  is.  My  brother  Cole^ 
ridge  says  that,  in  the  Court  of  Common  Pleas,  it  is 
usual,  on  a  rule  of  this  kind,  to  require  that  some  actual 
communication  should  have  been  made  by  an  adverse 
claimant.  As  to  Heap^  I  do  not  think  an  adverse  claim 
is  asserted  by  his  merely  saying  "  I  am  a  partner  of  the 
defendant."  If,  however,  the  execution  creditor  should 
insist  upon  the  goods  being  sold  as  the  property  not  of 
a  partnership  but  of  the  debtor  alone,  the  sheriff  ought 
to  have  an  indemnity. 

Patteson  J.  If  it  be  conceded  that  the  goods  are 
partnership  property,  there  is  no  difficulty  in  the  case. 
Otherwise,  the  sheriff  is  between  two  fires ;  he  must 
sell  the  goods  as  partnership  property  or  not,  and  either 

K  2  way 
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way  he  may  be  liable.  If  the  execution  creditor  insists 
on  his  selling  the  property  as  that  of  the  defendant 
alone,  the  sheriff  ought  to  have  time  to  return  the  writ^ 
unless  indemnified. 

Williams  and  Coleridge  Js.  concurred. 

The  rule  was  discharged,  it  being  miderstood  that 
the  sheriff  should  make  a  further  application  to  the 
Court  if  it  became  necessary. 

On  the  day  after  this  decision  [November  11th)  the 
sheriff's  agent  wrote  to  the  plaintiff's  attorney,  request- 
ing to  know  whether  the  plaintiff  admitted  or  denied 
the  partnership  between  Heap  and  the  defendant,  stating 
that  in  the  latter  case  he  should  require  an  indemnity, 
and  desiring  to  know  if  it  would  be  given.  The  plain- 
tiff's attorney  wrote  in  answer :  "  Acting  under  the 
advice  of  counsel,  I  am  not  prepared  to  make  the 
admissions  you  desire."  The  sheriff's  agent  again 
inquired  if  an  indemnity  would  be  given,  but  obtained 
no  reply.  On  the  11th  of  'November  the  plaintiff's 
attorney  took  out  a  rule  calling  on  the  sheriff  to  return 
the  writ.  On  a  subsequent  day  of  the  term,  a  rule  was 
obtained,  enlarging  the  time  for  the  sheriff  to  return 
the  writ,  and  calling  on  the  plaintiff  to  shew  cause  why 
the  rule  of  November  11th  should  not  be  enlarged  until 
the  plaintiff  should  indemnify  the  sheriff  to  the  satis- 
faction of  the  Master.    On  the  25th  of  November^ 

Sir  J,  Campbell^  Attorney- General,  and  ilf.  Cham- 
hers,  shewed  cause.    There  is  no  authority  for  the  in- 
terference 


1835. 


Holmes 

against 

MfNTZE. 
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terference  claimed.  The  risk  against  which  the  sheriff  1835. 
seeks  indemnity  is  the  oi*dinary  one,  which  the  law 

Holmes 

casts  upon  him,  and  for  which  his  poundage  is  the  con-  against 

,  .  T     •        1  •    1  n  •  T  MeNTZE. 

sideration.  It  is  the  right  of  an  execution  creditor  to 
have  his  execution  carried  into  effect.  In  the  case,  in- 
deed, of  a  disputed  bankruptcy,  where  a  distinct  issue  at 
law  may  be  tried,  execution  has  sometimes  been  stayed 
till  after  such  trial;  but  where  partners  of  the  debtor 
have  applied  for  time  to  be  given  to  the  sheriff  till 
an  account  could  be  taken  of  the  debtor's  interest,  or 
the  claims  upon  the  partnership,  it  has  been  held  that 
execution  ought  not  to  be  suspended  for  those  pur- 
poses ;•  P^rZrfr  v.  Pistor(a),  Chapman  v.  Koops  {b).  It 
makes  no  difference  that  the  application  here  proceeds 
from  the  sheriff.  The  situation  of  a  sheriff  executing 
process  against  goods  to  which  there  are  adverse  claims 
is  too  favourably  considered  in  Beavan  v.  Dawson  {c\ 
and  more  justly  in  Carlisle  v.  Garland  {d).  Here,  he 
must  exercise  his  own  discretion. 

Knowles,  contra,  was  stopped  by  the  Court. 

Patteson  J.  (e)  When  this  case  was  before  the 
Court  on  the  rule  under  the  Interpleader  Act,  the 
plaintiff  did  not  dispute  the  fact  of  the  goods  being 
partnership  property.  If  he  had,  the  case  would  have 
been  within  the  act,  and  we  should  have  granted  a  rule 
accordingly.  Now  he  refuses  to  admit  the  partnership, 
and  calls  upon  the  sheriff  to  sell  at  his  own  risk.  He 
has  misconducted  himself  towards  the  Court,  and  we 

(a)  3JB.  4;  P.  288.  (6)  3  B.  <^  P.  289. 

(c)  6  JBing.  566.  (d)  7  Ping.  298. 

(e)  Lord  Denman  C.  J.  was  absent. 

K  3  shall 
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1835. 

HOLMKS 

against 

MSNTZE* 


shall  interfere  for  the  sheriff's  protection.  The  rule 
must  be  absolute. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


Tuesday, 
Nov.  9tb. 


TiBBiTs,  Gent.,  One,  &c.  against  Yorke, 


By  one  section 
of  an  act  of 
parliament,  it 
was  enacted, 
that  money 
allowed  by 
commissioners 


J^EBT.    The  declaration  contained  four  counts. 

The  first  count  stated,  in  the  introductory  part, 
that  the  defendant,  on  &c.,  was  the  proprietor  of  the 
tolls  arising  from  the  navifjation  of  the  river  Nene,  in 
tothX'cleik?'  Northamptonshire,  between  Oundle  North  Brid«Te  and 
Thrapston  Bridge  mentioned  in  an  act  of  34<  G.  3.  {a) 

Third 


appointed  by 
them,  should 
be  paid  by  the 
proprietors  of 

the  tolls  on  the  navigation,  in  certain  proportions.  A  subsequent  section  enacted  that,  if 
any  proprietor  should  neglect  or  refuse  to  pay  on  demand  made  either  af  him  or  his  agent, 
the  mo'iey  might  be  recovered  by  action  t  f  debt,  &c.,  with  double  costs,  in  tlie  clerk's  name, 
against  such  proprietor,  or,  if  he  could  not  be  found,  against  his  agent;  or  otherwise  the 
sum  might  be  levied  by  distress  upon  the  goods  of  the  proprietor,  or,  if  no  such  goods  could 
be  found,  on  the  goods  of  his  agent. 

The  clerk  obtained  a  verdict  in  debt  against  a  proprietor,  on  an  issue  of  nil  debet,  but 
had  averred  no  demand  in  the  declaration  : 

Held,  that  the  right  of  action  was  given  by  the  two  sections  conjointly:  that  the  de- 
mand, if  necessary  to  the  action,  must  be  presumed  after  verdict ;  and,  therefore,  that  the 
declaration  must  be  considered  as  framed  ,  and  the  verdict  recovered,  under  both  sections, 
and  that  the  plaintiff  was  entitled  to  double  costs. 

(a)  Stat.  34  G.  3,  c.  85.,  for  removing  certain  difficulties  in  two  acts 
passed  for  making  the  river  'Nine  or  Nene  navigable. 

Sect.  6.  authorises  the  commissioners  mentioned  in  the  act  to  con- 
tinue the  then  present  clerk  to  the  commissioners,  or  to  discharge  him 
and  elect  another,  and  to  elect  a  clerk  from  time  to  time;  and  to  allow 
and  appoint  to  be  paid  to  such  clerk  such  reasonable  sums  of  money, 
for  his  attendance,  &c.,  as  they  shall  think  proper,  to  be  raised  and  paid 
as  thereinafter  expressed. 

Sect.  7.  enacts,  "  that  one  moiety  of  the  money  to  be  allowed  to  such 
clerk  shall  be  paid  by  the  proprietor  or  proprietors  for  the  time  being  of 
the  tolls  and  duties  arising  from  the  said  navigation  between  Peterborough 
and  Oundle  North  Bridge,  and  the  otlier  moiety  thereof  by  the  pro- 
prietor or  proprietors  for  the  time  being  of  the  tolls  and  duties  arising 

from 
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Third  count.  Whereas  the  said  defendant,  so  being  1835. 
such  proprietor  as  in  the  first  count  mentioned,  after- 
wards,  to  wit  on  &c.,  at  &c.,  as  such  proprietor,  was  agamst 

YOKKE. 

indebted  to  the  said  plaintiff,  as  clerk  to  the  com- 
missioners, acting  &c.,  duly  elected  &c.,  in  the  further 
sum  of  87/.,  the  moiety  of  a  certain  sum  of  174/.,  before 
that  time  duly  allowed  and  appointed  to  be  paid  to  the 
plaintiff  by  certain  of  the  said  commissioners,  not  being 
less  &c.  (stating  the  fulfilment  of  the  formal  requisites 
for  a  meeting  of  the  commissioners),  the  same  being  a 
reasonable  sum  of  money  for  his  attendance,  &c.,  as 
such  clerk,  for  a  long  space  &c.,  and  to  be  paid  by  the 
defendant,  so  being  the  proprietor  of  such  tolls,  Sec,  to 
the  plaintiff,  when  he  should  be  requested,  whereby  and 
by  reason  &c. 


from  the  said  navigation  between  Oundle  North  Bridge  and  Thrapston 
Bridge." 

Sect.  9.  enacts,  "  That  if  any  or  either  of  the  proprietors  of  the  said 
tolls  and  duties  shall  neglect  or  refuse  to  pay  such  sum  or  suitis  of 
money  which  shall  be  allowed,  and  which  shall  become  due  or  payable 
to  such  clerk,"  ..."  upon  demand  thereof  made  either  of  such  pro- 
prietor or  proprietors  by  whom  the  same  ought  to  be  paid,  or  of  the 
agent  or  agents  of  such  proprietor  or  proprietors,  who  shall  be  collector 
or  receiver  of  the  tolls  or  duties  of  the  said  navigation  for  such  proprietor 
or  proprietors,  then  and  in  every  such  case  such  sum  or  sums  of  money 
shall  and  may  be  recovered  by  action  of  debt,  or  upon  the  case  or 
promise,  with  double  costs  of  suit;  such  action  to  be  brought  in  the 
name  of  such  clerk"  .  .  .  "  to  whom  such  sum  or  sums  of  money  shall 
be  due  or  payable,  against  the  proprietor  or  proprietors  of  such  tolls  or 
duties,  who  ought  to  pay  the  same  under  the  directions  of  this  act ;  and 
if  such  proprietor  or  proprietors  of  the  said  navigation  cannot  be  found, 
then  any  such  action  may  be  brought  against  the  agent  or  agents  in  the 
receipt  of  the  tolls  or  duties  of  such  proprietor  or  proprietors;  or  other- 
wise such  sum  or  sums  of  money  shall  or  may  be  levied  upon  the  goods 
and  chattels  of  the  proprietor  or  proprietors  refusing  or  neglecting  to  pay 
the  same,  by  warrant  of  distress,  under  the  hands  and  seals  of  two  or 
more  of  his  Majesty's  justices,"  &c»  ;  and  if  foods  of  the  proprietors  are 
not  found  within  the  jurisdiction,  then  on  the  goods  of  their  agents. 

K  4  Plea, 
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Plea,  nil  debet,  and  issue  thereon. 
On  the  trial  before  Littledale  J.,  at  the  Northampton 
Summer  Assizes  1831,  the  plaintiff  had  a  verdict  for  87^., 
subject  to  the  opinion  of  this  Court  upon  a  special  case. 
The  case  was  argued  in  Michaelmas  term  1 833  («),  and 
the  postea  was  ordered  to  be  delivered  to  the  plaintiff. 
Some  doubts  having  afterwards  arisen  as  to  the  effect  of 
the  judgment  of  the  Court,  a  verdict  v/as  entered  for 
the  plaintiff  on  the  third  count,  and  the  jury  were  dis- 
charged as  to  the  rest.  On  the  taxation  of  costs,  the 
plaintiff  contended  that  he  was  entitled  to  double 
costs,  by  the  ninth  section  of  the  act.  The  defendant 
contended  that,  as  the  third  count,  on  which  the 
judgment  was  entered,  contained  no  averment  of  the 
special  demand  which  was  required  by  sect.  9.,  the 
judgment  could  not  be  understood  to  be  recovered 
on  that  section.  The  Master  having  allowed  the 
double  costs,  Sir  W.  W,  Follett^  Solicitor-General,  in 
Hilary  term  last,  obtained  a  rule  nisi  for  reviewing 
the  taxation. 

Sir  F.  Pollock  and  Miller  now  shewed  cause  [b).  The 
ninth  section  is  the  only  one  which  expressly  gives  the 
right  of  action :  after  verdict,  therefore,  all  which  is  ne- 
cessary to  support  an  action  on  that  count  (including 
demand,  if  that  be  essential)  will  be  presumed.  It  will 
be  said  that  the  seventh  section  directs  that  the  pro- 
prietors shall  pay,  and,  therefore,  gives  a  right  of  action 
independently  of  the  ninth-  Perhaps,  if  the  sixth  and 
seventh  sections  stood  alone,  they  might,  by  implication, 
entitle  the  commissioners  to  pay  the  clerk,  and  sue  the 

(a)  See  Tibbits  v.  Yorke,  5  B.  ^  Ad.  605. 

(6)  Before  Lord  Denman  C.  J,,  Patteson,  Williams,  and  Coleridge  Js. 

proprietors ; 


1835. 


Tibbits 
against 
Yorke. 
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proprietors;  or,  possibly,  they  might  entitle  the  clerk  to  1835. 
sue  the  proprietors  in  the  first  instance.    But,  however 

...  TiBBlTS 

that  might  be,  it  is  clear  that  the  act,  by  going  on  in  against 

YORKE. 

the  ninth  section  to  give,  expressly,  the  right  of  action 
upon  certain  requisites  being  fulfilled,  limits  the  right 
of  action  altogether  to  the  case  in  which  they  are  ful- 
filled. The  action,  therefore,  does  not  lie  independently 
of  sect.  9.,  and  the  plaintiff  is  entitled  to  double  costs. 

Sir  W.  TV.  Follett  and  Humfrey,  contra.  If  the  ninth 
section  be  the  only  one  which  gives  the  right  of  action, 
the  argument  on  the  other  side  is  correct.  But  when 
two  sections  of  an  act  give,  each  being  taken  alone,  a 
right  of  action,  and  a  record  states  all  that  is  necessary 
to  bring  the  case  within  one  section,  but  omits  a  fact 
which  is  necessary  to  bring  the  case  within  the  other, 
the  judgment  must  be  referred  to  the  former  only. 
The  intention  of  the  legislature  appears  to  have  been 
to  give  the  double  costs,  and  exact  the  particular  re- 
quisites of  the  ninth  section,  in  cases  only  where  the 
extraordinary  remedies,  given  by  that  section,  should 
be  resorted  to. 

.  Lord  Denman  C.  J.,  in  this  term,  November  25th, 
delivered  the  judgment  of  the  Court. 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  master  should  not  review  his  taxation  of  costs. 
Upon  the  argument,  the  Court  disposed  of  all  the 
points  which  were  discussed,  except  that  of  the  right 
of  the  plaintiff  to  double  costs  (a),  the  verdict  being 
taken  on  the  third  count  of  the  declaration.  The 

(a)  The  others  have  been  passed  over  in  the  report,  being  of  no  general 
importance. 

action 
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action  was  brought  by  the  clerk  of  certam  commis- 
sioners under  an  act  of  34  G.  3.  c,  85.,  respecting  the 
navigation  of  the  river  ISlene ;  by  the  seventh  section  of 
which  it  is  provided  that  the  clerk's  salary  shall  be 
paid  by  the  proprietors  of  the  navigation,  and,  by  the 
ninth  section,  that,  if  the  proprietors  shall  neglect  or 
refuse  to  pay,  wpon  demand  thereof  made ^  such  sum  may 
be  recovered  by  action  of  debt. 

The  third  count  of  the  declaration  in  this  case  is 
in  debt,  stating  generally  that  the  defendant,  as  pro- 
prietor, was  indebted  to  the  plaintiff  as  clerk  duly 
elected,  in  a  sum  of  money  duly  allowed  to  the  plaintiff 
by  the  commissioners,  but  does  not  state  any  demand 
made  of  such  sum.    It  is  contended  for  the  defendant 
that  this  count  is  framed  on  the  seventh  section,  which 
does  not  give  double  costs,  and  that  it  cannot  be  taken 
as  framed  on  the  ninth   section,  which  does  give 
double  costs,  for  want  of  any  averment  of  a  demand. 
But,  on  considering  the  clauses  of  the  act,  we  are  of 
opinion  that  the  action  is  given  to  the  clerk  by  the 
seventh  and  ninth  sections  conjointly,  and  that  the  third 
count  must  be  taken  as  framed  on   both  sections. 
Whether  the  objection  to  that  count  for  want  of  an 
averment  of  demand  would  have  been  fatal  on  a  special 
demurrer  or  not,  we  do  not  think  it  necessary  for  us 
to  determine,  inasmuch  as  the  question  arises  after 
verdict,  and,  if  the  demand  be  necessary  to  the  main- 
tenance of  the  action,  it  must  be  presumed,  after  verdict 
on  an  issue  of  nil  debet,  that  it  was  proved  at  the  trial. 
Nor  do  we  feel  fettered  by  any  thing  which  passed 
in  this  case  upon  any  former  occasion  [a). 

(a)  Some  argument  had  been  raised  respecting  the  effect  of  the  judgment, 
as  inferred  from  what  had  passed  on  the  arguing  of  the  special  case,  and 
e   a  subsequent  discussion  as  to  how  the  judgment  was  to  be  entered. 

Upon 
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Upon  the  whole,  we  are  of  opinion  that  the  Master  1835. 
has  done  right  in  taxing  the  plaintiff  double  costs,  and  Tibbits 
that  this  rule  must  be  discharged.  agvinst 

YORKE. 

Rule  discharged. 


The  King  as-ainst  Round.  mdnesday, 
^  Nov.  nth. 

A Mandamus  issued,  directed  to  Benjamin  Round,  A  mandamus 
suggested  that 

surveyor  of  the  highways  in  the  parish  of  Wednes-  defendant  was 
bunj  in  Staffordshire^  to  the  effect  following.  "  Whereas  high^ays°for^a 
we  have  been  given  to  understand,  &c.,  that  you  exer-  a^^^oTexl 
cised  the  office  of  a  surveyor  of  the  highways  within  P'/ed ;  and  that 

D        «  divers  books  of 

the  parish  of  JVednesbury,  from  Michaelmas  1827  to  accounts,  &c., 

relating  to  the 

the  6th  day  of  October  1832,  or  for  some  part  of  the  highways,  dur- 
ing his  time  of 

time,  and  that  divers  books  of  accounts,  assessments,  office,  were 

,       ,         ,  ,    .  1       1  •  1  ^ow  in  his  pos- 

rates,  and  other  documents  relatmg  to  the  highways  session,  and 
within  the  said  parish,  during  the  aforesaid  period  of  delivered *to 

the  church- 
wardens, and 
that  he  liad 
been  often  r 

said  several  books,  &c.,  of  right  ought  to  be  delivered  quired  so  to 

^  111         deliver  them, 

to  John  Addison  and  Simeon  Constable,  churchwardens  and  had  re- 
of  the  said  parish,  to  be  kept  for  the  use  of  such  mandamus 

•  1  11  1  r    ^1        1  'a.  commanded 

parish ;  and  whereas  we  have  further  been  given  to  deliver 
understand  that,  although  you  have  been  oftentimes  ^ardent^alT^' 
required  on  behalf  of  the  said  churchwardens  of  the  ^p^ks,  &c,  m 

*  his  possession, 

said  parish  to  deliver  to  them  the  said  books,  &c.,  to  be  or  shew  cause 

to  the  contrary, 

kept,  &c.,  yet  you,  well  knowing  &c.,  but  not  regarding  Defendant 
&c.,  have  hitherto  neglected  and  refused,  and  yet  do  he  had  not,  on 
neglect  and  refuse,  to  deliver  up  the  same  or  any  tes^te^of  thV^^ 

mandamus,  nor 

since,  nor  now,  nor  when  he  was  required  on  behalf  of  the  churchwardens,  any  books,  &c., 
in  his  possession  ;  not  stating  whether  he  had  them  in  his  possession  between  the  times 
of  the  requisition  and  the  teste,  nor  what  iie  had  done  with  them  : 

Held,  a  good  return,  but  the  Court  gave  the  defendant  no  costs  of  the  mandamus. 

or 


your  serving  the  said  office,  or  some  part  thereof,  are  church- 
now  in  your  custody,  power  or  possession,  and  which  ^^'^^  ''^d 

been  often  re- 
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183.5.      or  either  of  them  to  the  said  churchwardens  for  the 
purpose  aforesaid,  but,  on  the  contrary  thereof,  still 

The  King 

against  unjustly  detain  the  same  in  your  custody,  possession, 
Round.  .  o  i  i  ^ 

or  power,  in  contempt  &c.,  and  to  the  great  damage 

&c.,  whereupon  they  have  humbly  &c.,  and  we,  being 
willing  &c.,  do  command  you,  firmly  enjoining  you 
that,  immediately  after  the  receipt  of  this  our  writ,  you 
do  without  delay  deliver  or  cause  to  be  delivered  to 
the  said  John  Addison  and  Simeon  Constable,  church- 
wardens &c.,  all  books  of  accounts,  assessments,  rates, 
and  other  documents  whatsoever  in  your  custody,  power, 
or  possession,  relating  to  the  highways  within  the  said 
parish,  during  the  period  of  your  serving  the  said  office, 
or  any  part  thereof,  to  be  kept  &c.,  or  that  you  shew 
cause  to  the  contrary  thereof,  &c."  Tested  the  7th  of 
May,  4  W,  4. 

The  defendant  returned  as  follows:  "  That  I  had  not, 
on  the  7th  day  of  May  1834,  nor  have  since  hitherto 
had,  nor  now  have,  in  my  custody,  power,  or  posses- 
sion, any  book  or  books  of  accounts,  assessment  or 
assessments,  rate  or  rates,  or  other  document  or  do- 
cuments whatsoever  relating  to  the  highways  within 
the  parish  of  Wednesbury,  for  or  during  the  period 
of  my  serving  the  office  of  a  surveyor  of  the  highways 
within  the  said  parish,  or  for  or  during  any  part  of  such 
period,  nor  had  I  any  such  in  my  custody,  power,  or 
possession,  when  I  was  required  on  behalf  of  the  within 
named  churchwardens  to  deliver  the  same  to  them: 
therefore  I  am  unable  to  dehver  any  such  to  the  within 
named  John  Addison  and  Simeon  Constable,  as  within 
I  am  commanded." 

A  concilium  having  been  obtained,  the  case  was  set 
down  for  argument  in  the  crown  paper,  and  now. 

Sir 
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Sir  F.  Pollock  objected  to  the  return.  The  duty  of  a  1835. 
surveyor  is  pointed  out  by  stat.  13  G.  3.     78.  5.48.,     _  ~ 

^  J  'The  King 

which  directs  hinm,  at  the  expiration  of  his  office,  to  against 

ROUMD. 

transmit  certain  books  and  assessments  to  the  church- 
warden or  overseer.    This  mandamus  requires  the  de- 
fendant to  do  so,  or  to  shew  cause  to  the  contrary.  His 
answer  is  that  he  has  not  the  documents  now,  and  had 
them  not  on  the  day  of  the  teste  of  the  mandamus,  nor 
since,  nor  when  he  was  required  to  deliver  them,  on 
behalf  of  the  churchwardens.  The  date  of  the  requisition 
on  behalf  of  the  churchwardens  does  not  appear  from 
either  the  mandamus  or  the  return.    In  the  first  place, 
he  does  not  deny  the  possession  of  them  during  the 
interval  between  the  requisition  by  the  churchwardens 
and  the  teste  of  the  writ.    But,  secondly,  even  if  he 
did  so,  the  return  would   be  insufficient.    He  does 
not  deny  the'  possession   of  them  during  his  term 
of  office;  and  he  ought  to  tell  the  Court  what  he  has 
done  with  them ;  whether  he  has  delivered  them  over 
to  the  proper  parties  or  not.    It  is  consistent  with  this 
return  that  he  may  have  destroyed,  or  lost  them,  or 
placed  them  in  the  hands  of  his  own  attorney.  The 
Court  will  require  to  know  where  the  thing  demanded 
is,  in  order  that,  if  it  shall  seem  fit,  steps  may  be  taken 
to  obtain  it  from  the  person  in  whose  hands  it  is. 
Besides,  many  persons  do  not  know  whether,  legally 
speaking,  a  thing  be  in  their  custody  or  not.  The 
Court  is  to  judge  of  that.    Here  the  defendant  takes 
upon  himself  to  state  the  legal  conclusion. 

Sir  W,  W.  Follett,  contra,  was  stopped  by  the  Court. 

Patteson 
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1835.  Patteson  J.  (a)   In  the  absence  of  authority,  I  feel 

'   ~      no  doubt  on  this  point.    The  mandamus  directs  that  a 

The  King  * 

against  certain  thinji  shall  be  done;  "  that,  immediately  after  the 
Round.  .  , 

receipt  of  this  our  writ,  you  do  without  delay  deliver  or 
cause  to  be  delivered  "  to  the  persons  named  all  books 
of  accounts,  assessments,  rates,  and  other  documents 
whatsoever  in  your  custod}',  power,  or  possession."  The 
party  returns  more,  perha[)s,  than  is  necessary ;  for  he 
first  returns  that  he  had  not  possession  of  any  books, 
&c.,  on  the  7th  of  Mai/,  the  day  of  the  teste  of  the  writ, 
nor  since,  nor  now ;  and  then  he  goes  on  to  say  that 
he  had  no  such  possession  when  required  to  deliver 
them  on  behalf  of  the  churchwardens.  That  I  think 
unnecessary;  for  he  is  not  required  to  deliver  all  Le 
had  then,  but  all  he  had  at  the  time  of  the  writ  issu- 
ing. Then  an  inference  is  suggested,  that,  because  he 
does  not  say  that  he  had  not  possession  in  the  interval 
between  the  time  when  he  was  required  by  the  church- 
wardens, and  the  issuing  of  the  writ,  he  may  have  had 
it  in  that  interval.  Suppose  that  a  legitimate  inference  j 
suppose  he  had  the  possession  in  the  interval;  if  he 
has  it  not  now,  he  cannot  deliver  up  the  books.  Sir 
F,  Pollock  says,  that  the  possession  is  a  matter  of  le^al 
construction.  I  do  not  say,  that  it  is  a  simple  matter 
of  fact;  but  it  is,  at  least,  a  mixed  question.  The 
allegation  is  traversable ;  and  an  action  for  a  false  re- 
turn will  lie  if  it  be  untrue.  The  return  is,  therefore, 
not  insufficient  on  the  face  of  it.  If  any  authority- 
were  cited  to  shew  that  the  party,  in  his  return  to 
such  a  mandamus,  is  bound  to  shew  what  he  has  done 

(a)  Lord  Denman  C.  J.  had  left  the  Court. 

with 
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with  the  thing  demanded,  this  return  mioht  be  ohjec-  1835. 
tionable :  but  no  such  authority  has  been  cited,  and,  I  '  ~ 
think,  none  such  exists.  against 

ROUNU. 

Williams  J.  Supposing  Sir  F.  PollocJc^s  argument 
to  be  well  founded,  an  action  would  lie  for  a  false  re- 
turn ;  and  the  fact  suggested,  of  possession  by  the  attor- 
ney of  the  party,  would  be  conclusive  against  him. 

Coleridge  J.  concurred. 


Sir  W,  TV.  FoUett  then  applied  for  costs. 

Patteson  J.  I  think  the  party  might  have  made  a 
fuller  return. 

Return  affirmed  without  costs  {a), 

(a)  See  Rex  v.  Williams,  8  jB.  ^  C.  681.  Rex  v.  Hill,  1  Show.  253. 
Rex  V.  Penrice,  2  Str.  1235. 


The  King  against  The  Inhabitants  of  wednesdayy 

-xiT  JSfov,  llth. 

WILLOUGHBY. 

ON  appeal  against  an  order  of  two  justices,  whereby  Pauper  hired  a 
house  in  W.  sX 

William  Roddes  was  removed  from  the  parish  of  17/.  per  annum, 
Byfield  in  Northamptonshire^  to  the  parish  of  Willoughby  (i832,  1833), 

TT7-       •  7  7  •  1  •  /»         1     1  1  resided  in 

iQ  Warmclcsfiire^  the  sessions  coniirmed  the  order,  it,  and  occupied 
subject  to  the  opinion  of  this  Court  upon  the  following  '^ftg^  ^^^q 

Qjjgg^  piration  of  the 

year,  while 
some  rent  was 

unpaid,  l.e  was  removed  to  B.  The  order  was  appealed  against.  Pending  the  appeal,  the 
pauper  returned  to  W.,  resided  in  the  house  from  the  Tth  of  December  1833,  to  the  27th 
oi  January  IB^^,  and  paid  the  an-ear,  f  rent  due  for  the  expired  year.  On  the  1st  of 
Javvary,  the  order  of  removal  was,  upon  the  appeal,  confirmed  on  the  merits: 

Held,  that  the  pauper  gained  a  settlement  at  the  time  of  the  (layment  of  the  arrear,  and 
tIi  It  the  confirmation  of  the  order  of  removal  shewed  only  that  he  had  not  completed  a  set- 
tlement at  the  time  of  the  order. 

The 
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1835.  The   pauper   rented  a  house  at  Willougliby  from 

Michaelmas  1832,  to  Michaelmas  1833,  at  the  vearlv 

The  King  '  J  J 

against       rent  of  1?/.    He  occupied  the  house  under  this  hiring: 

The  Inhabit-     ^  ,    ,  ,  . 

ants  of  for  the  whole  year,  and,  m  July^  paid  half  a  year's 
WiLLocGHBT.  ^^^^^  coutittucd  to  occupy  this  house  until  the 

6th  of  December  1833,  without  paying  any  more  rent. 
On  that  day  he  was  removed  with  his  family  from 
Willoughby  to  Byjield^  having  become  chargeable  to 
Willoughhy^  against  which  removal  By  field  appealed. 
The  appeal  was  tried  on  the  1st  of  January  1834, 
and  the  order  confirmed  on  the  merits.    On  the  7th  of 
December  1833,  the  pauper's  family  returned  to  their 
house  at  Willoughby,  and,  on  the  next  day,  the  pauper 
himself  returned,  and   remained  in  the  same  house 
until  the  27th  of  the  following  January,    On  the  11th 
of  December  1833,  the  pauper  borrowed  8/.  IO5.,  and 
paid  his  landlord  his  second  half  year's  rent,  due  at 
the   preceding  Michaelmas.    The  pauper,  when  he 
returned  to  Willoughby,  had  no  means  of  subsistence 
except  the  residue  of  the  sum  he  had  received  by  way 
of  relief  from   Willoughby  before  his  removal ;  and, 
when  that  was  exhausted,  he  applied  to  the  same  parish 
for  more,  which  application  however  was  refused.  He 
then  applied  to  By  field  for  relief,  whilst  he  was  residing 
in  Willoughby.    This  was  about  the  middle  of  January  ; 
and,  on  the  27th  of  that  month,  he  left  Willoughby 
with  his  family  and  went  to  Byjleld,  where  he  remained 
until  the  17th  of  the  following  March;  he  was  then 
removed  by  an  order  of  magistrates  back  to  Willoughby  ; 
and  against  that  order  the  parish  of  Willoughby  ap- 
pealed. 

The  question  for  the  opinion  of  this  Court  was, 
whether  or  not  the  pauper  gained  a  settlement  in  Wil- 
loughby 
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loughhy  subsequently  to  the  order  of  removal  of  the  6th  1835. 
of  December  1833.  " 

The  King 

against 

Humfrey  and  Wildman  in  support  of  the  order  of      ants  of 
sessions.    It  must  be  admitted  that,  at  the  time  of  the 
first  removal,  6th  DecemJ)er  1833,  the  pauper  had  not 
gained  a  complete  settlement,   because  he   had  not 
paid  the  rent,  as  required  by  stat.  1  IV.  4.  c.  18.  5.  1. 
And  this  is  all  that  the  confirmation  of  the  order,  on 
1st  January  1834,  establishes.    But  the  payment  of  the 
arrear  of  rent,  on  the  11th     December  1833,  completed 
the  settlement,  which  was  merely  inchoate  on  the  6th  of 
December,    The  order  of  removal  did  not  put  an  end 
to  the  contract  between  the  landlord  and  tenant ;  Rex  v. 
Fillongley  [a) ;  Rex  v.  Barham  {b).    It  is  true  that  those 
cases  were  decided,  respectively,  under  the  statutes 
13  &  14  C.2.  c.  12.  s.  1.,  and  59  G.  3.  c.  50,  and  that 
the  present  case  must  be  decided  under  stat.  1  W.  4. 
c.  18.  5.  1.    But,  so  far  as  the  present  question  is  con- 
cerned, there  is  no  difference  between  the  several  sta- 
tutes.   It  does  not,  indeed,  appear,  from  the  report  of 
Rex  v.  Barham  {b),  how  long  the  rent  was  in  arrear 
before  it  was  actually  paid ;  but  there  is  no  statutory 
regulation  prescribing  how  soon  it  must  be  paid.  The 
settlement  is  now  not  complete  till  payment;  but  it  is 
not  destroyed  by  the  delay.    The  stat.  59  G.  3.  c.  50. 
enacts  that  no  person  shall  acquire  a  settlement  by 
reason  of  dv/elling  for  forty  days  in  any  tenement  rented 
by  such  person,  unless  (among  other  requisites)  the  rent 
be  actually  paid,  for  the  term  of  one  year  at  least,  by 
the  person  hiring  the  same.  Then  stat.  6  G.  4.  c.  57.  s.  2. 

(a)  2  T.  R.  709.  {b)  S  B,  ^  C.  99. 
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1835.      alters  the  words  "by  or  by  reason  of  his  or  her  dwelling 
for  forty  days  in  any  tenement  rented  by  such  person," 

The  King 

against       and  provides  that  no  person  shall  acquire  a  settlement 

The  Inhabit-    ,  n        ^-  •  o 

ants  of  by  reason  oi  settlmg  upon,  rentmg,  Stc,  any  tenement, 
unless  the  rent  for  the  same  be  actually  paid  for  the 
term  of  one  whole  year  at  the  least.  Here  "  settling" 
means  the  same  thing  as  "  dwelling  for  forty  days ; " 
settlement  being,  in  fact,  merely  an  implication  drawn 
by  the  Court  from  the  language  of  stat.  13  &  14  Car,  2. 
c,  12.  s,  1.,  which  allows  removal,  within  forty  days,  of 
persons  coming  to  settle  in  a  tenement  under  the  yearly 
value  of  lOl.  Then  stat.  1  4.  c.  18.  5.  1.  was  passed 
for  the  purpose  of  preventing  certain  settlements  which 
might  have  been  acquired  under  the  former  acts ;  and 
it  provides  that  no  person  shall  acquire  a  settlement  by 
reason  of  such  yearly  hiring,  &c.,  unless  the  rent,  to 
the  amount  of  10/.  at  the  least,  shall  be  paid  by  the 
person  hiring.  In  all  cases,  it  is  the  residence  for 
forty  days  which  gives  the  settlement,  under  stat.  13  & 
14  C  2.  c.  12.  s.  1.,  and  the  only  question  is,  whether 
the  restrictive  conditions  imposed  by  the  later  statutes  be 
fulfilled :  and  no  time  is  prescribed  as  to  fulfilling  the  con- 
dition of  paying  the  rent.  Rex  v.  AmptJiill[a)  will  be  cited 
on  the  other  side.  There  the  pauper,  after  residing  for 
a  year  in  a  house  which  he  rented  at  10/.,  was  removed 
before  he  had  paid  his  rent;  and,  after  the  removal,  he 
paid  his  rent:  and  it  was  held  that,  at  the  time  of  the 
removal  (under  stat.  59  G.  3.  c,  50.),  he  had  gained  no 
settlement.  That  case  is  compatible  with  the  decision 
of  the  sessions  here :  and  Bayley  J.,  in  his  judgment, 
proceeds  upon  the  ground  that  the  rent  was  not  paid 


(a)  2  B.  ^  C.  847. 

at 
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"at  the  time  when  the  order  of  removal  was  made"  (a).  1835. 
Here  it  is  contended,  that  a  settlement  had  been  gained, 

'  ^  '       The  King 

not  at  the  time  of  the  order  of  removal,   6lh  De^  against 

The  Inhabit- 

cember  1833,  but  on  the  payment  of  the  rent.    It  is      ants  of 

,  P  .  „  .  WiLLOUGHBY. 

not  necessary  that  a  year  or  occupation,  or  ot  service, 
should  be  one  entire  year :  a  restriction  of  this  nature 
was  held  not  maintainable  as  to  occupation  of  different 
tenements,  under  stat.  6  G.  4.  c.  57.  s.  2.,  in  Rex  v. 
Ormeshy  (b),  and  as  to  hiring  and  service,  in  Rex  v. 
Child  Okeford  (c).  As  to  the  fact  that  the  money,  with 
which  the  rent  was  paid,  was  borrowed,  that  is  imma- 
terial; Rexv,  KihwortJi  Harcourt  {d),  [The  counsel  op- 
posing the  order  said  they  should  not  argue  this  point.] 
Rex  v.  KenilwortJi  [e)  will  be  cited  on  the  other  side. 
There  the  pauper,  being  hired  in  Birmingham  for  a 
year,  was  removed  before  completing  the  year  of  service, 
and  there  was  no  appeal ;  but,  afterwards,  he  returned 
to  Birmingham  and  completed  his  year  of  service;  and 
it  was  held  that  he  gained  no  settlement.  But  the 
ground  of  that  decision  was,  that  the  return  of  the 
pauper  was  illegal,  and  that  the  contract  of  hiring  was 
dissolved  by  the  removal.  And  in  Rex  v.  Fillongley[g), 
where  the  settlement  was  by  residence  on  a  tenement, 
inchoate  before  a  removal  against  which  there  had 
been  no  appeal,  and  completed  afterwards,  the  settle- 
ment was  supported;  and  Lord  Kenyon  distinguished 
the  case  from  Rex  v.  Kenilworth  [e\  on  the  ground  that 
the  return  to  the  tenement  was  not  a  return  "  in  a  state 
of  vagrancy."    The  return  in  the  present  case  was  not 

(a)  Page  854.  {b)  4£.  f  Ad.  214. 

(c)  3B.  <!;  Ad.  809. 

,     (d)  1  jB.  ^  C.  790.    (Before  stat.  1  W.  4.  c.  18.  s.  1.) 
{e)  2  T,  R.  598.  {g)  2  T.  R.  709. 

L  2  such; 
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such;  for  the  description  in  stat.  5  G.  4.  c.  83.  s,S., 
"  person  returning  to  and  becoming  chargeable  in  any 
parish,  township  or  place  from  whence  he  or  she  shall 
have  been  legally  removed  by  an  order  of  two  justices 
of  the  peace,"  is  inapplicable :  the  pauper  had  not  be- 
come chargeable  to  Willoughby^  from  the  time  of  his 
return  till  his  payment  of  the  rent,  whatever  probability 
there  might  be  of  his  becoming  so  afterwards. 


Waddington  and  Miller^  contra.  There  having  been 
no  settlement  gained  at  the  time  of  the  removal  on 
the  6th  of  December  1833,  the  question  is,  whether  any 
has  been  gained  since.  It  is  true,  as  contended  on  the 
other  side,  that  the  settlement  really  rests  upon  the 
residence  of  forty  days.  In  this  case  there  has  been 
a  residence  for  forty  days  both  before  and  since  the, 
order  of  removal,  but  no  settlement  was  gained  by 
residence  before  the  order  of  removal,  because  a  year's 
rent  was  not  paid:  no  settlement  has  been  gained  by 
the  forty  days'  residence  since,  because  those  forty 
days  were  part  of  a  year  in  which  the  requisites  of 
the  statutes  6  G.  4.  c,  57.  s,  2.  and  1  W,  4.  c.  18.  s.  1. 
were  not  complied  with.  The  residence  before,  and 
that  since,  the  6th  of  December^  must  be  considered  as 
entirely  distinct :  the  order  of  i^emoval,  confirmed  upon 
appeal,  intervenes,  and  prevents  them  from  being  con- 
nected, lb  is  clear  that  the  residence  for  forty  days 
since  the  6th  of  December,  and  the  payment  of  the 
arrears  of  rent,  will  not  alone  confer  a  settlement.  But 
it  is  said  that  the  residence  after  the  order  of  removal 
and  the  payment  of  the  arrears,  may  be  connected  with 
the  previous  year  of  occupation.  If  that  were  allowed,  a 
party  might  occupy,  and  pay  rent,  for  a  whole  year 

during 
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during  which  he  resided  elsewhere,  and  might  after-  1835. 
wards  commence  residence  within  the  parish,  and  in 

^  The  King 

forty  days  gain  a  settlement,  though  he  performed  none  against 

-       '  .  .  „  „  ^  .  Thelnhabit- 

or  the  requisites.  JJeiore  stat.  59  Cr.  3.  c.  50,  it  was  ants  of 
necessary  that  there  should  be  a  residence  with  an  ° 
interest.  The  late  statutes  imposed  other  conditions ; 
and  these  must  now  be  satisfied,  and  the  residence  of 
forty  days  be  completed,  in  the  year  in  respect  of  which 
the  other  requisites  are  complied  with.  Rea^  v.  KeniU 
worth  [a)  shews  that  all  the  requisites  must  be  performed 
after  the  removal,  to  give  a  subsequent  settlement.  It 
is  said  that  BuJler  J.,  in  that  case,  spoke  of  the  con- 
tract of  hiring  and  service  as  being  dissolved  by  the 
order  of  removal ;  which  ground  cannot  be  taken  here, 
since  the  contract  between  landlord  and  tenant  can-  . 
not  be  so  dissolved.  But  the  main  ground  of  deci- 
sion was  the  necessity  of  a.  fresh  settlement  being 
gained,  after  the  order  of  removal.  The  words  of 
Buller  J.  are,  "  the  act  subsequent  to  the  order  of  re- 
moval, by  which  he  was  to  gain  a  settlement,  should 
be  complete  in  itself."  Rex  v.  Barham  {b)  was  decided 
on  the  peculiar  language  of  stat.  59  G.  3.  c,  50.,  as 
appears  by  Lord  Tenterden^s  judgment.  The  stat. 
1  W,  4.  c.  18.  5.  1.  requires  that  the  tenement  should 
"  be  actually  occupied  under  such  yearly  hiring  in  the 
same  parish  or  township."  This  restriction  is  not  im- 
posed by  stat.  59  G.  3.  c.  50;  so  that  a  residence,  whether 
during  or  after  the  year  of  hiring,  might  be  held  suf- 
ficient. If,  upon  general  principles,  the  requisites 
might  be  completed  at  any  time,  there  could  have  been 
no  doubt  raised  in  Rex  v.  Barham  (b).    \Patteson  J. 


(a)  2  T.  R.  598. 


(6)  8  B.  4;  a  99. 
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Suppose  the  party  to  hire  the  tenement,  to  reside  forty 
days,  then  to  go  away;  but  to  perform,  as  he  might, 
the  requisite  of  occupation  and  the  other  requisites, 
for  the  whole  year ;  would  he  not  gain  a  settlement  by 
that  forty  days'  residence?]  He  would  so ;  for  he  would, 
in  that  case,  reside  forty  days  in  a  year  during  which 
the  statutory  conditions  had  been  complied  with ;  but, 
in  this  case,  that  was  not  done  until  after  the  order 
of  removal,  which  was  too  late.  The  case  might  have 
been  very  different,  if  the  order  of  removal  had  been 
made  in  the  middle  of  a  year,  before  the  rent  was  due, 
as  in  Rex  v.  Fillongleij  (a)  and  Rex  v.  Barham  {b) ;  but 
here  the  year  was  concluded,  and  the  rent  due  at  Mi- 
chaelmas ;  then  the  order  of  removal  comes  in  December, 
and,  being  confirmed  upon  appeal,  is  conclusive  that 
no  settlement  was  gained  in  Willoughby  at  that  time.  If 
a  settlement,  thus  left  incomplete,  may  be  completed  at 
any  distance  of  time,  by  the  payment  of  arrears  of  rent, 
that  would  override  any  number  of  intermediate  set- 
tlements, and  open  a  door  to  fraud,  besides  being  pro- 
ductive of  the  greatest  uncertainty  and  inconvenience. 
If  a  settlement  was  gained  in  this  case,  then,  by  the 
payment  of  a  half  year's  rent  alone,  the  pauper  is  in 
the  same  situation  as  if  he  had  occupied  the  house  for 
a  year,  and  paid  a  year's  rent,  since  the  order  of  re- 
moval. To  decide  so  would  be  virtually  repealing  the 
statutes  6  G.4.  c.  57.  and  1  W.^.  c.  18. 


Patteson  J.  (c)  It  is  necessary  that  the  year's  rent 
be  wholly  paid,  under  stat.  59  G.  3.  c.  50.,  and  6  G.  4* 
c.  57.  s.  2,  and  to  the  amount  of  10/.,  under  1  W.^. 

(a)  2  T.  R.  709.  (b)  8  B.  ^  C.  99. 

(c)  Lord  Denman  C.  J,  was  absent  on  account  of  indisposition. 

c.  18.; 
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18. ;  but  the  Court  has  never  held  that  the  rent  1835. 
must  be  paid  within  the  year,  or  within  any  limited      '  ~ 

*^  *^  The  KiKG 

time  after  its  expiration.    It  is  true  that  the  statutes  against 

The  Inhabit- 

provide  that  there  shall  be  no  settlement  unless  the       ants  of 
tenement  be  hired  and  occupied  for  a  whole  year,  and 
the  rent  paid.    It  is  contended  that  the  substantial 
ground  of  the  settlement  is,  not  the  hiring,  nor  the 
occupation,  nor  the  payment  for  a  year,  but  the  re- 
sidence for  forty  days.    I  do  not  deny  that  that  is  so. 
But  the  question  is,  what  is  the  time  within  which  the 
forty  days'  residence  must  take  place?    I  think  that 
it  must  be  during  the  year  of  occupation :  but  it  is 
conceded  that,  in  the  absence  of  any  order  of  removal, 
a  pauper  may,  after  having  resided  forty  days  within 
the  year  for  which  he  has  hired  the  tenement,  go  away, 
and  yet  gain  a  settlement,  provided  he  occupy  and 
pay  rent  for  the  year.    It  is,  therefore,  immaterial  at 
what  time  in  the  year  the  forty  days'  residence  takes 
place,  whether  at  the  beginning,  the  middle,  or  the 
end  of  the  year.   In  the  present  case,  there  is  a  residence 
of  forty  days  during  the  year,  and  afterwards  the  settle- 
ment is  completed  by  the  occupation  and  the  payment 
of  rent.    But  there  was  an  order  of  removal  made  be- 
fore the  settlement  was  so  completed,  the  condition  of 
payment  not  having  been  then  fulfilled  ;  which  order  was 
appealed  against,  and  confirmed  on  the  merits.  Then 
the  pauper  came  back  and  paid  the  rent,  and  so  com- 
pleted the  fulfilment  of  the  conditions.    That  payment, 
therefore,  having  fulfilled  the  only  condition  which  re- 
mained to  be  completed,  the  settlement  was  perfected, 
unless  that  was  prevented  by  the  order  of  removal.  It 
is  sought  to  prevent  the  completion  of  the  settlement, 
by  urging  that  the  order  prevented  the  payment  from 

L  4f  being 
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being  connected  with  the  year  in  respect  of  which  the 
other  requisites  had  been  fulfilled.  I  find  no  authority 
for  such  a  position.  Rex  v.  Kenilworth  [a)  does  not  go 
that  length.  Every  judgment  must  be  understood  secun- 
dum subjectam  materiam.  There  the  pauper,  who  had 
been  hired  for  a  year,  was  removed  before  the  year  of 
service  was  out,  and  the  order  was  unappealed  against ; 
he  afterwards  returned  and  served  out  the  year.  Sup- 
pose there  had  been  an  appeal,  and  the  order  had  been 
quashed,  and  he  had  returned,  and  gone  on  with 
the  service,  and  completed  it,  that  would  have  given 
a  good  settlement :  it  would  have  been  immaterial  whe- 
ther the  completion  took  place  before  or  after  the  order 
of  sessions.  And  so  Buller  J.  seems  to  think,  for  he 
says,  "  after  the  order  of  removal,  unappealed  from, 
the  pauper  could  not  legally  return  to  the  parish  from 
whence  he  had  been  removed."  Whether  that  be  tenable 
in  law,  or  not,  I  will  not  now  inquire.  But  it  appears, 
from  this  language,  that  the  learned  Judge  was  of  opi- 
nion, that  if  the  order  had  been  successfully  appealed 
against  the  pauper  might  have  returned.  He  says  that 
the  order  ''put  an  end  to  the  service."  It  is  clear  that 
that  was  the  ground  of  his  decision,  whether  correctly 
or  not.  But  afterwards  come  the  words  relied  upon 
here,  in  opposition  to  the  order  of  sessions :  "  the  act 
subsequent  to  the  order  of  removal,  by  which  he  was 
to  gain  a  settlement,  should  be  complete  in  itself."  It 
is  sought  to  use  these  words  without  reference  to  the 
subject  matter.  By  themselves,  they  might  appear  to 
warrant  the  argument  ;  but  when  the  rest  of  the  passage 
is  taken  into  consideration,  they  do  not.    If  the  con-^ 


(a)  2  T.  R.  598. 
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tract  was  put  an  end  to,  the  pauper  must,  of  course, 
begin  his  service  again  under  another  contract.  I  can 
find  no  other  case  which  countenances  the  argument 
of  the  counsel  opposing  the  order  of  sessions;  and 
this  argument  seems  to  me,  independently  of  the  last 
cited  case,  to  rest  on  no  legal  grounds.  Is  it  con- 
tended that,  where  a  parish  removes  a  tenant,  the  con- 
tract between  him  and  his  landlord  is  put  an  end  to  ? 
No  such  result  is  produced  :  the  tenant  may  continue 
his  occupation  under  the  contract.  It  is  true  that  the 
confirmation  of  the  order  by  the  sessions,  in  the  present 
case,  shews  that  there  was  no  settlement  completed  at 
the  time  of  the  original  order.  Therefore  the  question 
is  narrowed  to  this  single  point:  when  all  the  requisites 
are  complete,  is  the  acquisition  of  the  settlement  to  be 
referred  back  to  the  anterior  time  or  not?  Rex  v. 
Ampthill  [a)  shews  clearly  that  it  is  not :  for  there  it 
was  held  that  the  payment  of  rent,  after  the  removal, 
did  not  make  a  settlement  at  the  time  of  the  removal. 
Then  at  what  time  is  the  settlement  good  ?  I  have  no 
difficulty  in  saying  that  it  is  at  the  time  when  the  last 
requisite  is  fulfilled.  The  order  of  sessions,  therefore, 
of  January  1st,  1834,  is  no  proof  that  the  payment  of 
rent  did  not  complete  the  settlement,  such  completion 
being  subsequent  to  the  order  of  removal.  The  argument 
urged  against  the  order  of  sessions,  in  the  present  case, 
would  require  that  the  rent,  in  order  to  the  acquisition 
of  a  settlement,  must,  necessarily,  be  paid  immediately 
at  the  end  of  the  year.  I  lay  no  stress  on  the  return  of 
the  pauper  to  the  parish  of  Willoughhy :  the  result  would 
have  been  just  the  same  if  he  had  paid  his  rent  without 
ever  going  near  the  parish  again. 

(a)  2  B.  ^  C  847. 

Williams 
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The  King  removal  than  is  consistent  with  common  sense 

against       or  with  law.    The  question  is,  whether  the  facts  of 

The  Inhabit-         ^  ^  ' 

ants  of  this  case  shew  that  the  conditions  imposed  by  the 
statutes  have  been  comphed  with.  It  seems  to  me  that 
they  have.  I  waited  anxiously  to  hear  whether  any 
authority  could  be  produced  to  shew  that  all  the  re- 
quisites must  be  completed  within  the  year.  No  such 
authority  was  cited.  The  effect  of  the  order  of  removal 
has  been  relied  on ;  and  some  expressions  of  BuUer  J. 
have  been  brought  to  our  notice.  But  here  the  rent 
is  paid,  whatever  order  of  removal  has  been  made; 
and  I  am  aware  of  nothing,  in  an  order  of  removal, 
which  has  a  tendency  to  give  a  different  effect  to  a  pay- 
ment after  the  order,  from  that  which  the  payment 
would  have  had,  if  no  order  had  been  made.  The 
language  of  Buller  J.  is  perfectly  consistent  with  his 
notion  (whether  right  or  wrong)  that  the  order  of 
removal  dissolved  the  contract  of  hiring.  Since  that 
time,  the  same  subject  has  been  considered  in  other 
cases;  and  there  may  be  a  doubt  whether,  in  such  a 
case,  the  contract  would  be  dissolved  if  the  party  re- 
turned* In  Rex  V.  Barton  upon  Irwell  {a)  \t  was  held 
that  the  commitment  and  imprisonment  of  the  servant 
did  not  dissolve  the  contract  of  hiring.  This,  however, 
I  mention  merely  as  incidental  to  that  general  view 
of  the  effect  of  the  order  of  removal,  which  Buller  J. 
acted  upon  in  Rex  v.  Kenilworth  {b).  In  the  present 
case,  the  rent  was  not  paid  at  the  time  of  the  removal ; 
so  that  the  conditions  necessary  for  a  settlement  were 
not  then  fulfilled.    Afterwards  it  was  paid ;  and  there 

(a)  2  M.  4;  S.  329,  (b)  2  T.  R.  598. 
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is  no  authority  for  saying  that  a  settlement  was  not  then 
gained. 

Coleridge  J.  It  is  conceded  by  the  counsel  op- 
posing the  order  of  sessions,  that  a  settlement  might  be 
good  in  a  case  where  all  the  facts  were  as  they  are  here, 
except  the  fact  of  the  order  of  removal.  They  say,  how- 
ever, that  there  must  be,  subsequently  to  the  order  of  re- 
moval, a  performance  of  every  act  necessary  to  a  settle- 
ment :  and  for  this  they  cite  Rex  v.  Kenilworth  (a).  But 
the  ground  upon  which  that  case  was  decided  prevents 
it  from  being  any  authority  here;  namely,  that  the 
order  of  removal  effected  a  dissolution  of  the  contract 
of  hiring.  If  then  a  decision  on  that  ground  be  nol 
inconsistent  with  the  view  which  we  take  here,  is  the 
dictum  which  appears  in  the  judgment  inconsistent 
with  that  view  ?  The  dictum  must  be  construed  with 
reference  to  the  subject  matter.  Then  is  the  effect  of 
the  order  of  removal  inconsistent  with  our  view  of  this 
case  ?  The  order  of  removal  proves  only  the  state  of 
facts  existing  at  the  time.  Supposing  that  there  are 
ten  requisites,  of  which  only  nine  are  performed,  the 
settlement  is  incomplete:  but  when  the  tenth  is  per- 
formed, why  is  the  settlement  not  to  take  effect  unless 
the  performance  be  at  a  particular  time?  No  such 
limitation  is  imposed  here,  either  by  the  statutes,  or  by 
the  case  of  Rex  v.  Ke7iil'wo7'th  [a). 

Order  of  sessions  confirmed. 


1835. 

The  King 

against 
The  Inhabit- 
ants of 

WiLLOUGHBY. 


(a)  2  T.  R.  598. 
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Wednesday,  The  KiNG  a^aiHSt  The  Inhabitants  of 

Nov.  11th.  °  _^ 

Hatfield. 


JNDICTMENT  against  a  township  for  non-repair 
of  a  highway.  Plea,  as  to  part  of  the  road,  GuiUy  : 
as  to  the  residue,  Not  Guilty.  On  the  trial  before  Lord 
Denman  C.  J.  at  the  Yorkshire  summer  assizes,  1833, 
a  verdict  was  given  for  the  Crown,  subject  to  the  opi- 
nion of  this  Court  upon  the  following  case :  — 

The  road  in  question  is  the  road  described  and 
defined  in  the  award  hereinafter  mentioned,  in  the  fol- 
lowing terms :  "  One  other  public  road  of  the  breadth 
of  forty  feet,  branching  out  of  the  said  Bawtry  and 
Selby  Road,  near  Bearswood  Green  aforesaid,  and  pro- 
ceeding, in  an  Easterly  direction,  over  a  certain  common 
called  Feme  Carr,  to  Stoopers  Gate,  leading  to  Sand- 
toft;  and  which  road  we  call  Sandtoft  Boad^  The 
boundary,  on  one  side,  of  the  road  so  described,  formed, 
before  the  inclosure,  the  boundary  of  an  ancient  highway 
passing  over  the  said  common  called  Berne  Carr,  in 

township  and  parish  the  same  are  respectively  situate,"  and  by  whom  they  ought  to  be 
repaired. 

The  commissioners  by  their  award  directed  that  there  should  be  certain  roads.  One  of 
these,  called  the  Sandtoft  road,  passed  between  new  allotments.  The  road  was  ancient. 
The  part  of  the  common  over  which  it  ran,  before  the  award,  was  in  the  township  of  H., 
and  tiie  road  was  still  in  that  township  unless  its  situation  was  changed  by  the  local  act 
and  the  award.  The  new  allotments  on  each  side  were  declared  by  the  award  to  be  in 
other  townships  than  The  award  did  not  say  in  what  tovSrnships  the  road  was  situate, 
nor  by  whom  it  was  repairable. 

Held,  that  the  aet,  by  changing  the  local  situation  of  the  allotments,  did  not,  as  a  con- 
seijuence,  change  that  of  the  adjoining  portions  of  road,  and  therefore  that  the  road  in 
question  continued  to  be  in  JI. 

Held,  by  Lord  Denman  C.  J.,  that,  where  the  herbage  of  a  road  becomes  vested,  by  the 
General  Inclosure  Act  (41  G.  3.  c.  109.  )>  sect.  11.,  in  the  proprietors  of  allotments  on 
each  side,  no  presumption  arises  that  the  soil  itself  belongs  to  such  proprietors. 

Held,  further,  by  the  whole  Court,  that,  under  sect.  9.  of  the  General  Inclosure  Act,  a 
road  continued,  as  well  as  a  road  newly  made,  under  the  award  of  commissioners  of 
inclosure,  must  be  declared  by  justices  in  special  sessions  to  be  fully  completed  and 
repaired,  before  the  inhabitants  of  the  district  can  be  indicted  for  not  repairing  it. 

the 
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the  same  direction  as  the  road  above  described,  and  the 
part 'of  the  common  over  which  the  road  passed  was  then 
within  the  township  of  Hatfield.  The  ancient  highway 
on  the  other  side  was  open  to  the  common  without  any 
defined  boundary.  By  an  act,  51  G.  3.  c.  xxx.  (private), 
entitled  An  act  for  inclosing  lands  in  the  parishes  of 
Hatfield,  Thome  and  Fishlake,  in  the  manor  of  Haite- 
Jield,  in  the  West  Riding  of  the  county  of  York^^ 
after  certain  recitals,  it  was  enacted,  5.  39.,  [that,  after 
the  common  wastes  in  the  act  before  mentioned  should 
have  been  well  and  effectually  drained,  and  the  road- 
ways and  lands  for  sale  set  out  and  disposed  of,  and 
the  several  allotments  in  the  act  before  mentioned 
should  have  been  set  out  and  allotted,  the  commis- 
sioners appointed  by  the  act  should  in  the  next  place 
assign,  allot,  set  out,  and  divide  the  residue  of  such 
commons  and  waste  grounds,  one  half  among  the 
owners  of  ancient  messuages,  cottages,  &c.,  situate  within 
the  townships  of  Hatfield,  Thome,  FishlaJce,  Staitiforth, 
and  SyJcehouse,  having  right  of  common  on  the  waste, 
and  the  remaining  half  among  the  owners  of  inclosed 
and  open  field  land,  meadow,  &c.  (with  certain  ex- 
ceptions, not  material  here),  in  lieu  of  all  rights  of 
common  and  other  interests  of  the  said  several  owners 
in  and  upon  the  said  commons  and  waste  lands.  And 
that  all  allotments  made  in  ^respect  of  messuages,  cot- 
tages and  lands,  &c.,  situate  and  being  within  the  said 
township  of  Hatjield,  together  with  &c.  (certain  al- 
lotments and  parcels  which  need  not  be  specified), 
should  for  ever  thereafter  be  deemed  and  taken  to  be 
part  and  parcel  of  the  said  township  of  Hatfield,  The 
like  enactments  were  made  respectively  as  to  the  several 
allotments  in  right  of  premises  in  the  several  other 

townships  ; 
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1835.      townships;  and  it  was  enacted   that  all  allotments 
from  and  out  of  the  common  wastes  within  the  manor 

The  King 

against       of  Haitefield  should,  from  and  after  the  execution  of 

The  Inhabit- 
ants of      the  commissioners'  award,  be,  and  be  taken  to  be, 

Hatfield.       .  •  i  •       i  •  •  i  t  i  • 

situate  withm  the  respective  parishes  and  townships 
wherein  the  commissioners  should,  in  and  by  the  said 
award,  allot,  set  out,  and  declare  the  same. 

Section  55  directed  the  commissioners  to  make  their 
award,  which  amongst  other  things  was  to  contain  "  all 
such  orders  and  directions  as  the  said  commissioners 
shall  think  necessary  and  proper  concerning  all  public 
roads,  ways,  and  drains,  and  in  what  township  or  parish 
the  same  are  respectively  situate,  and  by  whom  such 
roads,  ways,  and  drains  ought  to  be  maintained  and- 
repaired."  ' 
^  The  commissioners  made  their  award,  and  thereby 
directed  that  there  should  be  ceitain  public  roads  over 
the  commons  in  the  said  act  mentioned,  and  amongst 
others  the  road  in  question,  by  the  descriptions  thereof 
above  set  forth.  This  road,  beginning  at  the  Bwdotry 
and  Selby  road  on  the  west,  runs  for  122  yards  between 
ancient  inclosures  in  the  township  of  Hatfield ;  and  as 
to  that  part  the  defendants  pleaded  Guilty.  It  then 
proceeds  for  572  yards  between  new  allotments,  de- 
clared by  the  said  award  to  be  in  the  township  of 
Hatfield,  on  the  South,  and  new  allotments,  declared 
to  be  in  the  township  of  Thome,  on  the  North  side ; 
as  to  that,  the  defendants  pleaded  Guilty  as  to  the  part 
on  the  South  side  as  far  as  the  middle  of  the  road,  and 
Not  Guilty  as  to  the  residue.  The  remainder  of  the 
road  indicted  runs  between  new  allotments  declared 
to  be  in  the  township  of  Thome  on  the  South  side, 
and  the  townships  of  Thome,  Fishlake,  and  Sykehouse, 

on 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


159 


on  the  North  side ;  as  to  that  the  defendants  pleaded 
Not  Guilty.  But  the  award  omits  to  direct  in  what 
parish  or  township  the  roads  shall  be  respectively- 
deemed  to  be  situate,  or  by  whom  such  roads  ought 
to  be  maintained  and  repaired.  It  did  not  appear  on 
the  trial  by  whom  the  road  in  question  had  been  re- 
paired. The  prescriptive  liability  set  forth  in  the 
indictment,  and  the  fact  of  the  indicted  road  being  out 
of  repair,  were  proved  at  the  trial :  but  the  prosecutors 
did  not  produce  in  evidence  any  such  certificate  of 
justices  of  the  peace  as  is  mentioned  in  the  General 
Inclosure  Act,  stat.  41  G.  3.  c.  109.  s,  9. 

The  point  reserved  was,  whether,  under  the  circum- 
stances stated,  the  township  of  Hatfield  is  liable  to 
repair  the  whole  of  the  indicted  road,  or  only  such  parts 
of  it  as  adjoin  and  lie  nearest  to  the  ancient  inclosures 
situate  in  the  township  of  Hatfield^  and  the  new  allot- 
ments which  by  the  award  are  declared  to  be  in  the 
township  of  Hatfield,  as  to  which  parts  the  defendants 
pleaded  Guilty  as  above  mentioned.  If  the  Court  should 
be  of  opinion  that  the  township  was  liable  to  repair 
those  parts  only  as  to  which  there  was  a  plea  of  Guilty,  a 
verdict  of  Not  Guilty  was  to  be  entered ;  if  the  Court 
should  think  that  the  liability  of  the  township  to  repair 
the  said  road  extended  beyond  these  parts,  the  verdict 
was  to  be  entered  accordingly. 


1835. 

The  King 
against 
The  Inhabit- 
ants  of 
Hatfield. 


Alexander  for  the  Crown.  The  commissioners  have 
stated  in  their  award  that,  before  the  inclosure,  the 
part  of  the  common  over  which  the  road  in  question 
passed,  was  in  the  township  of  Hatfield,  Nothing  has 
taken  place  to  change  its  locality.  The  allotments  them- 
selves are  in  those  townships  respectively  in  which  the 

award 
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1835.  award  of  the  commissioners  has  placed  them :  but  the 
_    ~      authority  so  exercised  has  not  altered  the  locality  of 

The  King  '' 
against       auvthinff  but  the  allotments.    The  road  cannot,  by  im- 

The  Inhabit-        .      .  . 

ants  of       plication,  be  transferred  with  them.    The  judgments 

Hatfield.  n/r  r%' 

delivered  m  Hex  v.  Morton  Fitt  {a)  apply  to  this  point. 
Besides,  a  distinct  power  is  given  to  the  commissioners, 
by  sect.  55.  of  the  local  act,  to  declare  by  their  award, 
in  what  township  or  parish  the  public  roads  shall  be 
situate.  If  the  award  as  to  allotments  had  the  effect  of 
such  a  declaration,  the  power  to  make  it  would  have 
been  superfluous.  That  power  has  not  been  exercised. 
It  may  be  contended  that,  by  the  General  Inclosure 
Act,  41  G.  3.  c,  109.  s.  11.,  where  roads  are  set  out  by 
commissioners,  the  herbage  upon  the  soil  of  such  roads 
is  given  to  the  proprietors  of  the  adjoining  land  on  each 
side,  as  far  as  the  crown  of  the  road;  that  the  party 
who  has  the  herbage  must  be  considered  owner  of  the 
soil;  and  that  in  this  case,  therefore,  the  soil  of  the 
road  must  be  considered  as  passing  with  the  allotments 
on  the  two  sides,  and  changing  its  locality  with  them. 
But  the  soil  does  not  pass  by  grant  of  the  herbage; 
Co.  Liu,  4  b.  Again,  it  may  be  said  that  by  the 
general  act,  41  G.  3.  c,  109.  5.  9.,  the  township  is  not 
liable  to  repair  till  the  road  shall  have  been  declared 
by  justices  in  special  sessions  to  be  "fully  and  suf- 
ficiently formed,  completed,  and  repaired : "  and  that 
no  such  declaration  of  justices  has  been  made  in  the 
present  case.  But,  on  reference  to  sect.  8.,  and  the 
former  part  of  sect.  9.,  it  is  evident  that  this  provision 
applies  only  where  an  entirely  new  road  is  set  out  by 
the  commissioners,  or  where  a  portion  of  new  road  is 

(o)  5B.  lI  Ad.  563. 

set 
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set  out  in  addition  to  an  old  one.  Here  the  road  is 
old :  nothing  has  been  said  by  the  commissioners  of 
"  setting  out  "  the  whole  or  any  part  of  it. 

Sir  F,  Pollock  contra.  Section  9.  of  the  General  In- 
closure  Act  applies  to  old  roads  continued,  as  well  as  to 
roads  wholly  or  in  part  new.  Section  II.  declares  that 
all  roads,  "  which  shall  not  be  set  out  as  aforesaid  "  by 
the  commissioners,  "shall  be  for  ever  stopped  up  and 
extinguished,"  and  shall  be  deemed  and  taken  as  part  of 
the  lands  to  be  divided,  allotted  and  inclosed.  The  road 
in  question  is  clearly  not  considered  by  the  commis- 
sioners as  stopped  or  extinguished,  but  as  still  existing: 
and  is,  therefore,  in  effect,  set  out  by  them.  Either  it 
is  set  out,  or  it  is  not  now  a  public  road.  The  words  "  as 
aforesaid,"  in  the  clause  just  referred  to,  are  explained 
by  section  9.,  where  it  is  said  that  the  commissioners 
shall  appoint  surveyors  "  for  the  first  forming  and  com- 
pleting such  parts  of  the  said  carriage  roads  as  shall  be 
newly  made,  and  for  putting  into  complete  repair  such 
part  of  the  same  as  shall  have  been  previously  made;  " 
and,  afterwards,  it  is  said  that  the  inhabitants  of  the 
parish,  &c.,  shall  not  be  charged  towards  forming  or 
repairing  the  said  roads  respectively,  till  the  same  shall, 
by  the  justices,  be  declared  to  be  fully  and  sufficiently 
formed,  completed  and  repaired ;  "  that  is,  reddendo  sin- 
gula singulis,  till  the  new  parts  shall  be  declared  to 
have  been  completed,  and  the  old  put  into  repair:  but 
that,  for  ever  after,  such  roads  shall  be  repairable  as  the 
other  public  roads  within  the  parish,  township,  &c.,  are. 
And  there  is  reason  for  this  enactment,  because  the  in- 
closure  might  throw  so  much  traffic  upon  an  old  road, 
which  before  required  little  or  no  repair,  that  it  would 

Vol.  IV.  M  be 
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The  King 
against 
The  Inhabit- 
ants of 
Hatfield. 


be  the  duty  of  the  commissioners,  in  justice,  to  put  such 
road  in  repair,  as  well  as  to  complete  a  new  one.  It 
does  not  appear,  in  point  of  fact,  that  the  road  in  ques- 
tion was  ever  repaired  by  the  township,  or  repaired  by 
any  one,  before  the  inclosure.  Then,  as  to  the  locality 
of  the  road.  The  main  object  of  the  act  was,  to  divide 
the  lands  and  ascertain  their  limits ;  it  probably  did  not 
occur  to  the  legislature  as  necessary  to  say  that,  where 
allotments  were  in  a  township,  the  road  which  bounded 
them  should  be  in  the  same ;  but  it  cannot  have  been 
contemplated  that  many  thousand  acres  should  be  in  a 
particular  township,  and  the  road  through  them  be  in 
another,  as  would  happen  here  according  to  the  argu- 
ment on  the  other  side.  For  preventing  doubts  in  future, 
the  allotments  are  placed  by  the  act  in  certain  town- 
ships, according  to  the  situation  of  the  lands  in  respect 
of  which  the  allotments  are  made.  This  cannot  have 
been  meant  to  affect  the  allotments  and  not  the  roads. 
The  act  would,  indeed,  admit  of  such  a  construction,  if 
convenience  required  it,  but  the  Court  will  not  adopt  it 
here  unless  the  words  are  imperative.  (He  then  con- 
tended that  the  road  in  question  did  not  clearly  appear 
to  be,  locally,  in  the  township  of  Hatfield ;  but  this  argu- 
ment, turning  merely  upon  the  words  used  in  the 
special  case,  is  omitted.  The  Court  was  of  opinion 
that  the  parties  had  intended  to  lay  before  them,  as  a 
fact,  that  the  road  was  in  the  township;  and  had, 
substantially,  submitted  that  fact.)  It  is  true  that  the 
herbage  may  pass  without  the  soil ;  but  the  provision  in 
sect.  11.  of  the  General  Inclosure  Act  was  probably  not 
introduced  with  any  view  to  such  a  question,  but  to  do 
away  with  any  possible  presumption  in  favour  of  the 
lord  of  the  manor  (such  as  was  suggested  in  Doe  dem» 

Pring 
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Pring  V.  Pearsey  [a) )  as  against  the  tenants  of  the  land. 
The  general  legal  presumption,  which  is  aided  by  this 
clause,  would  be  that  the  road  was  in  the  same  town- 
ship as  the  allotments  through  which  it  passed.  Sect.  55. 
of  the  local  act,  which  has  been  referred  to,  directs  that 
the  commissioners  shall,  in  their  award,  make  such 
orders  as  they  think  necessary  and  proper  concerning 
the  roads,  and  in  what  township  or  parish  the  same 
"are"  (not  "shall  be")  respectively  situate.  But  the 
question  is,  whether,  had  there*  been  no  such  section, 
the  Court  would  have  held  that  the  allotments  passed  to 
the  townships  pointed  out  by  the  act,  and  that  the 
roads  did  not.  If  the  Court  would  not  so  have  decided, 
the  case  is  not  altered  by  the  circumstance  of  the  com- 
missioners having  omitted  in  their  award  to  declare  in 
what  township  or  parish  the  roads  are. 

Alexander^  in  reply.  The  inhabitants  of  Hatfield 
were  liable  to  repair  the  road  in  question  before  the 
local  act  passed.  There  is  nothing,  either  in  that  or  in 
the  General  Inclosure  Act,  that  points  out  a  time  when, 
in  default  of  a  certificate  by  justices,  such  liability  shall 
cease.  \_Patteson  J.  Is  any  power  given  to  the  commis- 
sioners to  direct  that  an  old  road  shall  continue  ?  If  it 
is  not  set  out  by  the  commissioners,  it  ceases  to  be  a 
road.]  If  the  commissioners  do  not  give  any  direction 
in  their  award,  the  right  of  the  public  remains  as  it  was. 
[Patteson  J.  Section  8.  of  the  General  Inclosure  Act 
requires  the  commissioners  to  set  out  the  public  high- 
ways over  the  lands  intended  to  be  inclosed  ;  by  sect.  1 1. 
all  roads  over  such  lands,  which  shall  not  be  set  out  as 
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aforesaid,  shall  be  stopped  up  and  extinguished,  and  be 
deemed  part  of  the  lands  to  be  allotted  and  inclosed. 
And  in  the  case  of  roads  which  are  set  out  by  the  com- 
missioners, section  9.  expressly  requires  a  certificate.] 
If  the  commissioners  set  out  the  way,  they  must  also 
form  or  put  it  in  repair,  and  there  appears  no  reason  for 
this,  where  a  highway  is  already  in  existence.  ICole- 
ridge  J.  Their  inclosing  the  land  at  the  sides,  which 
before  was  open,  is  a  reason.] 


Lord  Denman  C.  J.  The  commissioners  have  not 
performed  their  duty,  in  omitting  to  declare,  as  the  fifty- 
fifth  section  of  the  local  act  directed  them  to  do,  in  what 
township  or  parish  the  road  in  question  was  situate; 
and  we  are,  consequently,  left  to  decide  this  case  under 
perplexing  circumstances.  I  am  of  opinion,  upon  the 
merits  of  the  case,  that  there  is  nothing  to  take  away 
the  liability  of  the  township  of  Hatfield.  It  is  sug- 
gested that,  in  the  General  Inclosure  Act,  sect.  11., 
which  gives  the  herbage  on  the  road  to  the  proprietors 
of  the  land  on  each  side  respectively,  a  presumption 
is  recognised  like  that  in  Doe  dem,  Pring  v.  Pearsey  (a), 
that  the  soil  of  the  road  belongs  also  to  the  same  re- 
spective proprietors;  and  it  appears  to  be  inferred  that 
the  soil  on  each  side  of  the  road  must  be  considered 
as  passing  to  the  same  townships  in  which,  by  the 
local  act,  the  neighbouring  allotments  are  placed.  But 
I  do  not  think  that  any  legal  presumption  can  arise 
as  to  the  ownership  of  soil  in  a  road,  where  the  road  is 
defined  for  the  first  time  under  a  newly-created  autho- 
rity. Then  it  is  urged  that  the  road  must  be  considered, 

(a)  1  B.  Sj;  C.  304. 


for 
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for  the  present  purpose,  as  part  of  the  several  allotments 
of  which  it  forms  the  boundary.  But  it  is  clear  that, 
in  the  local  act,  the  allotment  is  contemplated  as  distinct 
from  the  road ;  for  the  act,  by  sect.  39.,  directs  that, 
after  the  roadways  and  lands  for  sale  shall  have  been 
set  out  and  disposed  of,  the  residue  of  the  commons  and 
wastes  shall  be  assigned  and  allotted  among  the  owners 
of  messuages,  having  right  of  common,  and  the  owners 
of  inclosed  and  open  field  land.  The  merits  of  the  casej 
therefore,  are  in  favour  of  the  liability  of  Hatfield,  But 
the  point  raised  as  to  the  want  of  a  certificate  is  not  to 
be  got  over;  and  we  must  hold  the  defendants  not 
liable,  because  the  requisitions  of  stat.4)l  G.3.  c»  109.  s.9. 
have  not  been  complied  with. 

Patteson  J.  I  am  of  the  same  opinion.  I  am  sorry 
that  we  must  come  to  this  decision ;  but  the  words  of 
Stat.  4?1  G.o.  c,  109.  s,  9.  are  too  plain  to  admit  of  any 
other.  By  that  section,  the  commissioners  are  to  pro- 
vide for  the  first  forming  and  completing  of  such  parts 
of  the  carriage  roads  to  be  set  out,  as  shall  be  newly 
made,  and  for  putting  into  complete  repair  such  part  of 
the  same  as  shall  have  been  previously  made.  The 
clause,  therefore,  exactly  meets  this  case.  And,  if  so, 
there  must  be  a  certificate  of  justices  before  the  town- 
ship or  parish  can  be  called  upon  to  repair.  Upon 
the  merits  I  quite  agree  in  the  opinion  which  my  Lord 
has  given.  We  cannot  say  that  the  road  is  part  of  the 
adjoining  allotment,  when  the  General  Inclosure  Act  says 
(in  sect.  11.)  that  the  roads  and  ways  not  set  out  shall 
be  stopped  up  and  extinguished,  and  shall  be  deemed 
and  taken  as  part  of  the  lands  to  be  divided,  allotted, 
and  inclosed,  and  shall  be  divided,  allotted  and  inclosed 

M  3  accord- 
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1835.      accordingly.     The  road  cannot  be  an  adjunct  to  the 
allotment.    It  remains  then  in  the  same  situation  as 

The  Kino 

against      before  the  inclosure. 

The  Inhabit- 
ants of 

Williams  J.  I  also  am  of  opinion  that  this  road  re- 
mains in  the  same  township  in  v/hich  it  was  before.  I 
think  it  sufficiently  appears  that  the  road  was  originally 
in  Hatfield;  and  then  the  only  question  on  this  part  of  the 
case  is,  whether  any  thing  has  occurred  to  vary,  and 
transfer  to  some  other  district,  the  liability  under  which 
Hatfield  was  to  repair.  I  think  it  is  clear  that  nothing 
has  taken  place  which  can  have  that  effect.  It  seems  to 
me  that  the  fifty-fifth  section  of  the  local  act  makes  the 
declaration  of  the  commissioners,  there  mentioned,  a 
condition  precedent  to  the  charging  of  any  new  district 
with  repair  of  a  road  under  that  statute.  But,  as  to  the 
necessity  of  a  certificate,  I  agree  with  the  rest  of  the 
Court. 

Coleridge  J.  I  think  that  the  defendants  are  en- 
titled to  an  acquittal,  on  the  objection  taken  as  to  a  cer- 
tificate. The  road  in  question  has  no  existence  for  the 
present  purpose,  unless  it  be  "  set  out  as  aforesaid,"  ac- 
cording to  the  eleventh  section  of  the  General  Act ;  and, 
under  sect.  9.,  every  road  to  be  set  out,  as  is  there 
mentioned,  must  be  declared  by  justices,  in  petty  ses- 
sions, to  be  sufficiently  formed,  completed  and  repaired, 
before  the  inhabitants  of  the  district  shall  be  liable  in 
respect  of  it.  Unless,  therefore,  the  words  "  set  out " 
mean  differently  in  sections  9.  and  11.,  a  certificate  of 
justices  was  necessary  before  the  defendants  could  be 
charged.  Upon  the  merits,  the  verdict  must  have  been 
for  the  Crown.    If  the  case  shews  clearly  (as  I  think  it 

does, 
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does,  though  not  by  express  words)  that  the  road  in 
question  was  within  the  township  of  Hatfield,  the  in- 
habitants were  liable,  unless  something  had  been  done 
by  the  local  act,  or  by  the  award,  to  take  it  out  of  the 
township.  Nothing  of  that  kind  appears.  The  act 
changes  the  locality  of  the  allotments  only ;  and  I  think 
we  cannot  entertain  the  presumption  suggested,  that  the 
adjoining  road  is  transferred  with  them.  We  have  no 
right  to  shift  burdens  in  that  manner. 

Judgment  for  the  defendants. 


18S5. 
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The  King  afrainst  The  Inhabitants  of  Wednesday, 

^  Nov.  11th. 

Oldbury. 

ON  appeal  against  an  order  of  justices  for  the  removal  A  pauper  was 
*  removed  by 

of  Rebecca  Thompson  from  the  parish  of  Westbrom-  order  of  jus- 
tices to  the 

*wic}i^  in  Staffordshire,  to  the  township  of  Oldbury,  in  parish  of  ^r. 

o7        7  •        1  .  r»         1     1  1  I  •  (so  named  in 

bnropsnire,  the  sessions  connrmed  the  order,  subject  to  the  order), 
the  opinion  of  this  Court  upon  the  following  case.  Tf^sevemUown'^ 
The  parish     Hales  Owen  consists  of  the  borough  of  ships,  maintain- 

^  o  ing  their  poor 

Hales  Owen,  the  township  of  Oldbury,  and  ten  other  jointly.  The 

^  ^  order  was 

divisions,  situate  in  Shropshire,  and  three  townships,  acquiesced  in. 

Afterwards  one 

Liitley,  Cradley,  and  Worley,  situate  in  Worcestershire,  ofthetown- 
The  three 'Worcestershire  townships  have  always  sup-  Jated  itse'lf  ^ 
ported  their  poor  apart  from  each  other  and  from  the  under^tatri?' 
rest  of  the  parish.    The  township  of  Oldbury,  the  bo-  ^  j|  ^s^^'^i', 
rough  of  Hales  Owen,  and  the  ten  divisions  above  men-  ^ 

°  '  thenceforth 

tioned,  which  lie  in  Shropshire,  and  which  form  the  maintained  its 

own  poor. 

The  pauper  was 

subsequently  removed  to  the  township  of  0.  (so  named  in  the  order  of  removal)  from  the 
parish  of  W.  On  appeal  against  the  order  (the  respondents  having  put  in  the  order  of 
removal  to  H.),  0.  offered  evidence  that  the  pauper  was  not  settled  in  that  particular 
township,  before  its  separation  from  H.    The  sessions  rejected  the  evidence. 

Held,  Patteson  J.  dubitante,  that  the  former  order  upon  H.  was  not  conclusive  against 
0.  on  appeal  against  an  order  directed  to  0.  as  a  distinct  township  ;  and  the  case  was  sent 
back  to  be  reheard. 
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remaining  part  of  the  parish,  have  always,  until  the 
separation  of  the  township  of  Oldhury  from  them,  as 
hereinafter  mentioned,  supported  their  poor  jointly;  and 
the  affairs  of  the  parish  had,  until  that  event  took  place, 
been  administered  by  the  churchwardens  and  four  over- 
seers, appointed  respectively  for  four  quarters,  Oldhury 
being  one,  into  which  that  part  of  the  parish  was 
divided. 

In  Trinity  term,  1832,  this  Court  made  a  rule  for  a 
mandamus  absolute  {a\  to  compel  the  appointment  of 
overseers  for  the  township  of  Oldhury^  pursuant  to  stat. 
13  and  14  Car,  2.  c.  12.  5.  21.;  and  the  last  mentioned 
township  has  ever  since  that  time  maintained  its  own 
poor  distinct  and  apart  from  the  other  parts  of  the 
parish. 

In  1816  the  pauper,  together  with  her  father  and  the 
rest  of  his  family,  was  removed,  by  an  order  of  justices, 
from  the  parish  of  Harhorne,  in  the  county  of  Stafford, 
to  the  said  parish  of  Hales  Owen,  in  the  county  of  Salop, 
against  which  order  no  appeal  was  made ;  and  no  sub- 
sequent settlement  has  been  gained  by  the  pauper. 

The  pauper,  having  become  chargeable  to  the  parish 
of  Westbromwich,  where  she  resided,  was  removed  to  the 
township  of  Oldbury,  by  an  order  of  justices,  dated 
January  6th,  1834.  Against  this  order  an  appeal  was 
entered,  and  came  on  for  hearing  at  the  last  Easier 
sessions  for  the  county  of  Stafford.  The  appeal  being 
called  on,  the  respondents  put. in  the  order  of  reriioval 
by  which  the  pauper  and  her  father,  and  his  family, 
were  removed  to  the  parish  of  Hales  Owen  in  1816. 

The  appellants  then  proposed  to  prove  that  the 


(a)  Rex  V.  The  Justices  ofSalojp,  2  JB.  <^  Ad.  910. 
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pauper  had  never  gained  any  settlement  in  the  town-  1835. 
ship  of  Oldhiry,  which  was  objected  to  by  the  respond-     ^  ^ 
ents,  who  contended  that,  the  last  mentioned  order  against 

The  Inhabit- 

being  unappealed  against,  it  was  conclusive  upon  the  ants  of 
parish  of  Hales  Owen  and  every  part  thereof,  and  that, 
as  Oldbury  at  that  time  formed  part  of  the  parish  of 
Hales  Owen,  it  was  now  estopped  from  disputing  that 
the  pauper's  settlement  was  in  that  township.  The 
Court  of  Quarter  Sessions,  being  of  this  opinion,  de- 
clined to  hear  the  evidence  for  the  appellants,  and  con- 
firmed the  order. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, under  the  circumstances  above  stated,  the  township 
of  Oldbury  was  precluded  from  contesting  the  question 
of  the  pauper's  settlement  in  an  appeal  against  the  pre- 
sent order.  / 


Corbett,  in  support  of  the  order  of  sessions.  An 
order  of  removal  unappealed  against  is  conclusive  against 
the  parish,  or  township,  to  which  the  removal  was 
made;  and  that,  although  it  subsequently  appear  that 
the  district  removed  to  was  described  in  the  order  as  a 
parish,  whereas  it  is  a  hamlet  or  a  township ;  Spitalfields 
V.  Bromley  [a],  Rex  v.  Kirhby  Stephen  {b)»  It  is  no 
answer,  in  this  case,  that,  at  the  time  of  the  former  re- 
moval, Oldbury  was,  for  the  purpose  of  maintaining  the 
poor,  a  part  of  Hales  Owen,  and  is  now  no  longer  so. 
A  township  may  separate  itself,  for  this  purpose,  from 

(a)  18  Vin.  Ab,  468.  Removal  (H).  pi.  5. 

(6)  Burr.  S.  C.  664.  The  sessions  may  amend  such  erroneous  order, 
on  appeal :  and  in  Rex  v.  Ringlet/,  4  jB.  ^  Ad.  567,  note  (a),  this  Court 
sent  back  such  an  order  to  the  sessions  for  that  purpose.  See  Rex  v. 
Cartmel,  2  A.  ^  E.  562. 
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the  parish  of  which  it  has  formed  part;  and  districts 
which  have  been  so  separated  may  re-unite  (a)  ;  but  it 
would  be  utijnst  if  these  alterations,  made  for  the  con- 
venience of  the  inhabitants,  could  alter  the  liabilities 
contracted  by  such  districts  with  respect  to  other  par- 
ties. The  rights  and  liabilities  of  the  districts,  relatively 
to  each  other,  may  be  arranged  among  themselves. 
[Lord  Denman  C.  J.  You  might  have  contended  so 
here,  if  the  order  had  been  made  upon  Hales  Owen, 
which  was  the  name  of  the  district  formerly  including 
Oldbury ;  but  you  select  Oldbury,  which  is  one  portion 
of  what  formerly  composed  that  district.]  No  case  ex- 
actly like  this  has  occurred,  but  Rex  v.  OaJcmere  [b)  has 
same  resemblance  to  it.  [Lord  Denman  C.  J.  There  a 
district  newly  formed  into  a  township  maintaining  [its 
own  poor,  was  held  not  liable  for  the  maintenance  of  a 
bastard  born  in  it  before  the  alteration ;  but  Abbott  C.  J. 
relied  upon  the  fact  that  the  district  was  not  situated  in 
any  parish  or  township  before.  Here  you  treat  Oldbury 
as  having  been  so  situated.  Why  are  you  not  bound 
to  shew  that  the  pauper's  settlement,  at  that  time,  was 
within  Oldbury  P]  As  between  third  parties  and  the 
particular  district,  it  is  not  necessary.  \_Patteson  J.  The 
result  of  the  case,  as  you  put  it,  seems  to  be  that,  since 
the  separation,  a  third  district  may,  at  its  pleasure,  fix 
the  pauper  upon  either  Oldbury  or  Hales  Owen.']  The 
respondents  contend  only  that  the  separated  districts  are 
not,  by  their  division,  to  get  rid  of  the  liability  alto- 
gether. \_Coleridge  J.  Even  as  you  put  the  case,  if  the 
appellants  prevail,  you  only  lose  the  benefit  of  an  estop- 
pel.]   A  great  difficulty  in  proof  is  thrown  upon  the 


(a)  Lane  v.  Cobham,  7  East,  1. 
{b)  5  B.^  Aid.  115. 


Rex  V.  Palmer,  S  East,  416. 
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long  ago. 


Whately^  contra.  The  former  order,  if  conclusive  at 
all,  is  so  against  Hales  Owen.  There  is  no  instance  of 
a  district  being  concluded  by  an  order  in  which  it  is  not 
even  named.  And  an  order  upon  the  parish  of  Hales 
Owen,  generally,  cannot  have  been  good,  since  the  parish 
at  large  never  maintained  its  own  poor ;  but  was,  at  the 
time  of  the  order,  separated  into  two  divisions  for  the 
purpose  of  the  poor  laws,  one  in  Worcestershire  and  the 
other  in  Shropshire,  There  could  not  be  a  removal  to 
Hales  Owen  as  a  parish  maintaining  its  own  poor.  Bex 
v.  Bishop  Wearmouth  [a)  shews  that  an  order  for  such 
removal  could  not  be  valid.  On  this  point,  Spitalfields 
V.  Bromley  {b)  and  Bex  v.  KirJchy  Stephen  {c)  differ  from 
the  present  case.  The  Worcestershire  division  would  be 
like  a  separate  parish  as  to  the  relief  of  the  poor;  Case 
of  St,  Botolph  without  Aldgate  (d)  :  and  Oldhury  formed 
no  part  of  that  division.  If  the  order  upon  the  parish 
of  Hales  Owen  had  been  delivered  to  the  overseers  of 
one  of  the  Worcestershire  townships,  Oldbury  would 
never  have  heard  of  it.  At  all  events,  the  appellants 
here  should  have  been  permitted  to  give  evidence 
that  the  settlement  was  not,  in  point  of  fact,  with 
them,  since  the  order  of  removal  was  directed  to 
them  as  the  township  of  Oldbury :  they  could  not, 
as  the  township,  be  concluded  by  an  order  on  the 
parish  of  Hales  Owen,  \Coleridge  J.  Suppose  the  ques- 
tion here  had  been  between  two  parishes  unconnected 
with  these  districts,  and  one  parish  had  put  in  the 


(a)  5B.^  Ad.  942. 
(c)  Burr,  S.  C.  664. 


(6)  18  Vin.  Abr,  468,  Eemoval{Il').  pi.  5. 
{d)  Sir  T.  Ray.  476. 
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original  order ;  would  not  that  order,  unappealed  against, 
have  been  conclusive  ?  And  why  should  Oldbury  be  in 
a  better  situation  than  a  distinct  parish  would  be,  be- 
cause it  once  formed  part  of  Hales  Owen  ?  In  the  case 
put,  the  parish  concluded  by  the  order  would  have  been 
a  stranger  to  it,  as  you  say  Oldbury  would  have  been 
to  an  order  served  upon  the  Worcestershire  division  of 
Hales  Owen.']  At  any  rate,  the  objection  that  the 
original  order,  being  upon  Hales  Owen  generally,  was 
invalid,  would  have  prevented  its  being  conclusive,  even 
in  the  case  of  an  independent  parish.  And  if  such 
an  order  as  this  is  conclusive,  after  a  separation,  upon 
each  of  the  separated  districts,  it  rests  with  those  who 
procure  a  subsequent  order  of  removal,  founded  on  the 
original  one,  to  settle  the  pauper  in  one  place  or  another, 
according  to  their  caprice. 


Lord  Denman  C.  J.  I  feel  great  difficulty  in  this 
case,  and  the  more,  on  account  of  doubts  which  are 
entertained  on  the  Bench.  When  first  I  read  the  case, 
I  thought  that  the  original  order,  unappealed  against,  was 
conclusive  upon  every  part  of  the  parish  to  which  it 
then  applied ;  but,  on  consideration,  I  think  it  does  not 
create  an  estoppel  upon  Oldbury.  '  A  difficulty  arises  as 
to  the  description  of  the  parish  in  the  former  order. 
The  case  states  that  the  removal,  under  that  order,  was 
to  the  parish  of  Hales  Owen,  in  the  county  of  Salop. 
Supposing  that  we  should  be  justified  in  concluding  that, 
by  that  description,  the  Shropshire  division  of  Hales 
Owen  was  sufficiently  identified,  I  think  that  Oldbury, 
having  since  become  a  separate  township,  is  not  estopped 
by  that  order  :  if  it  were  so,  persons  removing  a  pauper 
under  circumstances  like  the  present,  might  settle  him 

in 
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in  whichever  district  they  chose  to  select.  When  the 
former  order  was  made,  the  parish  was  the  party 
charged ;  now  it  is  the  township  of  Oldbury ;  and,  as 
those  who  remove  say,  that  it  is  the  township  of  Oldbury 
to  which  they  remove  the  pauper,  as  settled  there,  I 
think  they  were  bound  to  prove  a  settlement  in  that 
township.  In  Bea:  v,  Oakmere  (a)  Ahbotl  C.  J.  said, 
"  The  question  is,  whether  the  district  newly  created 
into  a  township  under  this  statute,"  (for  inclosing  the 
forest  of  Delamere,)  "  which  before  was  neither  in  any 
parish  nor  township,  is  to  be  considered  as  if  it  had 
formerly  been  a  parish  or  township,  with  regard  to 
settlements;  or,  only  as  becoming  so  from  the  time  of 
its  creation  under  the  act,  and  as  if  it  had  formerly  been 
wholly  uninhabited,"  And  (adopting  the  latter  con- 
struction), he  drew  a  distinction  which  appears  to  me 
applicable  here.  "  This  is  not  like  the  case  of  a  mo- 
dern appointment  of  overseers  to  places  that  formerly 
had  no  such  officers ;  because  all  such  places  must  have 
been  vills  from  time  immemorial,  and  consequently  under 
a  legal  obligation  to  maintain  their  poor,  and  possessing 
a  legal  right  to  the  appointment  of  officers,  and  by  such 
appointment  to  remove  persons  under  the  same  circum- 
stances as  other  townships  or  parishes  might  do  "  (b). 
It  seems  to  me,  therefore,  that,  if  this  township  is  an 
ancient  division  which  might  formerly  have  maintained 
its  own  poor,  then,  when  it  obtained  the  right  to  have 
officers  of  its  own,  and  to  provide  for  its  poor  separately, 
it  became  liable  to  maintain  those  paupers  whom  it  would 
have  supported  if  it  had  been  a  separate  division  at  an 
earlier  period.    We  must,  I  think,  take  it,  upon  the 
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whole,  that  the  township  is  not  bound  by  the  order  upon 
Hales  Owen.  There  are  many  difficulties  in  the  case ; 
the  Court  must  deal  with  them  as  it  can,  if  they  arise ; 
but  I  am  of  opinion  that  there  is  no  estoppel. 

Patteson  J.  I  feel  great  difficulty  in  this  case :  I 
doubted,  at  first,  whether  the  township  was  not  estopped, 
and  I  still  have  doubts ;  but  the  rest  of  the  Court  is  of 
opinion  that  no  estoppel  arose,  and  my  doubts  are  not  so 
strong  as  to  lead  me  to  say  that  I  entirely  differ.  I  take 
the  order  unappealed  against  to  have  been  made  upon  the 
division  of  the  parish  in  Shropshire.  I  think  that  was  a 
good  order.  Oldbury  was  within  the  Shrojpshii'e  division, 
and,  if  the  pauper  wsts  settled  in  that  district,  he  was  as 
much  settled  in  Oldbury  as  in  any  other  part  of  it.  The 
evidence  which  it  was  proposed  to  offer  would  not  shew 
that  the  pauper  was  not  settled  in  Oldbury,  as  regards 
any  question  between  that  township  and  a  third  town- 
ship or  parish,  though  its  effect  might  be  different  as 
between  Oldbury  and  the  parts  from  which  it  has  sepa- 
rated. But,  if  Oldbury  could  be  so  discharged,  as  to  a 
third  parish,  any  parish,  by  dividing  itself,  could  get 
rid  of  the  liability  to  maintain  paupers  which  had  been 
removed  to  it.  On  the  other  hand,  if  an  estoppel  arose 
here  as  to  one  district,  it  would  as  to  more ;  and,  if  a 
parish  separated  itself  into  a  number  of  divisions,  any 
one  of  those,  under  circumstances  like  the  present,  might 
conclude  any  other.  The  case  presents  difficulties  on 
both  sides. 

Williams  J.   There  is  certainly  a  difficulty  in  the 
♦  case  of  the  appellants,  which  my  brother  Patteson  has 

pointed  out;  and  there  is,  on  the  other  hand,  this  con- 
siderable 
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siderable  difficulty,  that,  if  we  hold  the  pauper  to  be 
settled  in  each  of  the  separated  divisions  alike,  a  party 
removing  might,  if  there  were  twenty  such  divisions, 
fix  on  any  he  thought  proper  for  the  settlement.  It 
comes  to  the  question,  whether  or  not  the  precise 
ground  taken  by  the  sessions,  that  is,  the  ground  of 
estoppel,  be  maintainable.  And,  without  calling  in  aid 
any  doubtful  argument,  I  think  that  the  township  and 
the  parish  here  being  now  as  distinct  from  each  other 
as  Cumberland  from  Corrmall^  a  decision  that  the  pauper 
was  settled  in  the  one  is  not  a  decision  that  she  is  settled 
in  the  other.  There  is  no  estoppel,  because  the  party 
whom  it  is  sought  to  estop  is  not  the  party  on  whom  the 
former  order  was  made. 


1835. 

The  King 
against 
The  Inhabit- 
ants of 
Oldbu&y. 


Coleridge  J.  The  case  is  certainly  difficult.  I 
think  it  is  not  fairly  to  be  decided  on  the  ground  of 
estoppel.  The  order  formerly  acquiesced  in  was  a 
judgment  in  rem,  and,  as  such,  conclusive  against 
all  the  world,  and  not  upon  a  particular  district  by  way 
of  estoppel.  But  my  ground  of  decision  is  this.  The 
respondents  were  to  prove  a  settlement  in  Oldbiiry  ;  for 
that  purpose  they  put  in  the  former  order.  But  that 
appears  to  be  made  upon  a  different  party.  Then  they 
were  to  shew  that,  at  the  time  when  the  order  was  made. 
Hales  Ovcen  and  Oldbury  were  identical.  The  sessions 
excluded  that  inquiry  prematurely ;  and  upon  that  ground 
I  think  their  order  is  bad.  Difficulties  may  arise  here- 
after as  to  other  parts  of  the  case :  but  at  the  present 
step  I  think  the  sessions  are  wrong. 

Order  of  sessions  quashed.    The  case  to  go 
back  to  the  sessions. 
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Blanchard  against  Caroline  Bridges. 

'J^HIS  was  an  action  for  building  a  wall,  and  thereby 
darkening  certain  windows,  and  otherwise  injuring 
the  house,  of  the  plaintiff. 

On  the  trial  before  Bosanquet  J.,  at  the  Winchester 
Spring  assizes  1834,  a  verdict  was  taken  for  the  Plain- 
tiff, subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

William  Rolph^  being  seised  in  fee  of  a  field  called 
The  Seven  Acres,  and  wishing  to  sell  it  in  building  lots, 
by  indenture,  or  deed  of  feoffment,  with  livery  of  seisin 
indorsed,   dated  15th  May  1816,   between  William 

but  not  in  the  same  situation,  as  the  two  former.  Held,  that,  whatever  privilege  against  the 
obstruction  of  light  the  windows  of  the  original  house  possessed,  this  privilege  did  not  apply- 
to  the  three  new  windows. 

Before  E.^s  house  was  built,  the  land  on  which  it  was  built,  together  with  some  ad- 
joining land,  belonged  to  R.,  who  conveyed  the  land  on  which  the  house  was  afterwards 
built  to  C,  and  C.  agreed  to  sell  to  E.,  who  entered  and  built  the  house.  Afterwards, 
and  before  the  enlargement  above  mentioned,  R.  joined  in  a  conveyance  with  C,  (each  as 
to  his  own  estate),  by  which  the  house,  with  all  lights  and  easements  appertaining,  and  an 
additional  part  of  R.  's  land,  w^ere  granted  to  E.  E.  having  afterwards  enlarged  (as  above 
described) :  Held,  that  neither  R.,  nor  his  assignees,  were  precluded  from  obstructing  the 
three  new  windows  by  building  on  the  land  adjoining. 

After  the  enlargement,  E.  assigned  to  0.,  and  R.  afterwards  assigned  an  additional 
piece  of  the  adjoining  land  to  0.  ;  this  piece  lay  to  the  North  of  O.'s  house,  and,  in  the 
conveyance,  its  Southern  boundary  was  described  to  be  "  the  dwelling-house  of  0."  Held, 
that  this  did  not  operate  as  a  recognition  of  the  house  in  its  then  state,  so  as  to  preclude 
R.y  or  his  assignees,  from  obstructing  the  new  windows  by  building  on  other  part  of 
the  adjoining  land  south  ol"  0.  's  house. 

In  the  case  stated  for  the  Court,  by  which  it  was  agreed  that  the  Court  might  draw  con- 
clusions of  fact  as  a  jury,  it  was  stated  that  R.,  at  the  time  of  his  original  conveyance  to 
C,  was  desirous  of  selling  his  land  in  building  lots  :  The  Court  refused  to  take  this  into 
consideration,  in  interpreting  the  effect  of  the  conveyance,  which  did  not  mention  this, 
but  called  the  land  conveyed  "  arable  land  ;"  and  they  held  that  R.  was  not  precluded  by 
this  conveyance  from  obstructing  the  lights  of  the  house  afterwards  built. 

After  the  conveyance  by  R,  and  C.  to  jEJ.,  R.  was  told,  by  E.'s  architect,  that  alterations 
were  going  on,  but  R.  did  not  know  the  precise  alteration  intended  to  be  made  as  to  the 
windows.  R.  was  told  of  the  precise  nature  of  other  alterations,  to  which  he  assented, 
reserving  to  himself  leave  to  build  on  his  own  ground,  up  to  the  wall  of  the  house,  in  a 
part  which  did  not  contain  the  new  windows.  The  Court  refused  to  infer,  as  a  fact, 
such  a  legal  instrument  as  might  be  necessary  to  convert  O.'s  house  into  a  dominant, 
and  J?.'s  land  into  a  servient,  tenement  with  respect  to  the  lights. 

Ralph 


Friday^ 
Nov.  13th. 

E.i  being 
owner  of  a 
house,  enlarged 
it,  and  inserted 
a  window,  at 
one  end,  in  the 
part  added, 
and,  at  another 
end,  carried  out 
the  side  walls, 
between  which 
two  windows 
formerly  stood 
in  a  straight 
line,  five  feet, 
converting  this 
end  into  a  bow, 
and  inserting 
two  bow  win- 
dows, in  the 
same  direction, 
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Rol'ph  of  the  first  part,  John  Primer  of  the  second  1835. 
part,  Richard  Close  of  the  third  part,  and  Charles  „ 

'  Blanchard 

Martill  of  the  fourth  part,  for   the   considerations  against 

Bridges. 

therein  mentioned,  conveyed  to  the  said  Richard  Close, 
in   fee,  all  that  piece  of  arable  land  ♦lying  on  the 
West  side  of  a  field  called  The  Seven  Acres,  situate,  &c., 
-—and  which  piece  of  land,  admq^suring  from  North  to 
South  twenty-two  feet,  and  from  East  to  West  07ie  hun- 
dred feet,  is  bounded  on  the  North  by  land  of  the  said 
William  Rolph,  occupied  by  Charles  Martill,  on  the  East 
by  land  also  of  the  said  William  Rolph,  occupied  by 
Edward  Rogers,  and  on  the  West  by  a  road  twelve  feet 
wide  7ieoct  Southampton  Common,  —  as  the  same  piece  ~ 
of  land  is  now  set  out,  and  occupied  by  the  said 
R,  Close  ;  together  with  all  ways,  paths,  passages,  waters, 
watercourses,  commons,  common  of  pasture  feedings, 
timber  and  other  trees,  fences,  easements,  profits,  ad- 
vantages, emoluments,  hereditaments,  and  appurtenances 
whatsoever,  to  the  said  piece  of  land  belonging  or  apper- 
taining, and  the  reversions  and  yearly  and  other  rents, 
issues  and  profits,  &c.,  and  all  the  estate,  right.  Sec,  of  the 
said  William  Rolph  and  John  Primer,  or  either  of  them,  of, 
in,  to,  or  out  of,  such  last-mentioned  lands,  &c.,  habendum 
to  the  use  of  the  said  R.  Close  in  fee.    The  above 
conveyance  contained  only  the  usual  covenants  for  titl^. 

Close  occupied  this  land  for  the  first  two  or  three 
years  as  a  garden :  Rolph  continued  to  occupy  the 
remainder  of  the  field,  and  marked  it  out,  and  offered  it 
for  sale  in  lots  for  building;  but  only  sold  a  lot  to 
Elderfield,  as  after  mentioned.  Three  or  four  years  ago 
he  put  a  board  up,  announcing  that  the  land  was  on 
sale  for  building;  the  house  not  to  be  built  in  any  par- 
ticular form  or  plan. 
Vol.  IV.  N  At 
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1835.  At  the  end  of  two  or  three  years,  Close  contracted  to 

sell  his  portion  to  one  Snels^rove,  who  put  up  a  cot- 

Blanchard  ^ 

against       tage  on  the  land.    No  conveyance  was  ever  made  to 

Bridges. 

Snelgrove.  The  cottage  so  built  was  about  fourteen  feet 
from  North  to  South,  being  built  to  the  extremity  of  the 
land  conveyed  by  Rolph  to  Close  on  the  North  side,  and 
leaving  a  space  of  about  eight  feet  on  the  South  side, 
which  was  used  as  a  passage,  and  was  fenced  off  from 
the  land  in  Rolpk^s  occupation.  There  were  two  small 
windows  at  the  East  end  of  the  cottage,  and  one  at  the 
West  end. 

Subsequently  Snelgrove  contracted  with  one  Elderjield 
to  sell  him  the  property  in  question. 

Elderfield^  wishing  to  enlarge  his  cottage,  applied  to 
Rolph  to  grant  him  more  land  on  the  South  side,  which 
Rolph  refused  to  do.  But  afterwards,  by  indentures  of 
lease  and  release,  dated  respectively  11th  and  12th  of 
September  1822,  between  Close  and  Martill  of  the  first 
part,  Snelgrove  of  the  second  part,  Rolph  of  the  third 
part,  Elderjield  of  the  fourth  part,  and  William  Wade  of 
the  fifth  part,  reciting  the  feoffment  of  15th  M^ay  1816, 
and  that  Snelgrove  afterwards  purchased  the  said  piece 
of  land,  and  had  since  erected  thereon  a  cottage,  and 
had  then  agreed  to  sell  the  said  piece  of  land  and  cottage 
to  Elderfield^  and  that  Close^  Martill,  and  Rolph,  at  the 
request  of  Snelgrove,  had  agreed  to  join  in  conveying  the 
same  to  Elderjield  as  thereinafter  mentioned ;  it  was  wit- 
nessed that,  for  the  considerations  therein  mentioned, 
Close,  Mariill,  and  Rolph,  at  the  instance  of  Snelgrove, 
did,  and  each  of  them  did,  as  to  all  their  estates  in  the 
premises,  grant,  bargain,  sell,  alien,  release,  and  con- 
firm, and  Snelgrove  did  ratify  and  confirm,  to  Elderfield, 
in  fee,  all  that  piece  of  land  on  the  West  side  of  The 

Seven 
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Seven  Acres,  situate,  &c.,  and  also  the  cottage  lately  1835. 
built  thereon,  which  piece  of  land  admeasures  from  ^ 

Blanchard 

North  to  South  twenty-two  feet,  and  from  East  to  West  against 

Bridgks. 

one  hundred  and  twelve  feet,  and  was  bounded  on  the 
North,  East,  and  South  by  land  of  Rolph,  and  on  the 
West  Southampton  Common,  and  lately  occupied  by 
the  said  Snelgrove,  together  with  all  ways,  paths,  pas- 
sages, waters,  water-courses,  lights,  easements,  profits 
and  appurtenances  to  the  said  piece  of  land,  cottage, 
hereditaments,  and  premises  belonging;  and  the  rever- 
sion,  &c.,  habendum  to  Eldej^eld  in  fee,  to  the  uses  and 
upon  the  trusts  therein  declared :  covenants  for  title. 

Elderfield  immediately  commenced  certain  alterations 
in  the  cottage ;  and  Kent,  his  architect,  told  Rolph  what 
he  was  going  to  do.  Rolph  was  often  there  while  they 
were  at  work,  and  saw  the  alterations  going  on,  but 
knew  nothing  of  the  plan.  He  knew  they  were  going 
to  build  a  wall  adjoining  the  land  to  enlarge  the  house. 
The  following  alterations  were  made  :  —  The  land,  for- 
merly used  as  a  passage  on  the  South  side,  was  taken  in, 
and  the  cottage  enlarged  to  the  extremity  of  Elderfield's 
land  on  this  side.  One  small  window  was  inserted  on 
the  West  side  of  the  newly  built  part ;  and,  on  the  East 
side,  a  projection,  terminated  by  bow  windows,  was  carried 
out  about  Jive  feet  and  a  half.  The  bow  windows  do  not 
occupy  the  places  of  the  old  windows.  (The  relative 
positions  of  the  old  and  new  windows  and  walls  were 
delineated  in  a  plan,  to  be  taken  as  part  of  the  case. 
It  appeared  that  the  bow  windows  were  in  the  direction 
of  the  former  windows  at  the  East  end,  but  not  in  the 
same  place:  and,  in  the  judgment,  (pp.  190,  191.  post), 
the  Court  assumed  that  the  only  change  made  in  the 
East  end  was  by  carrying  out  the  side  walls  five  feet, 
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1835.  and  converting  the  termination  into  a  bow.)  Part  of  the 
,  footinf^s  of  the  exterior  of  the  new  South  side  were  built 

Jlanchard  » 

against  RgMis  land.    Kent  spoke  to  Rolph  about  the  foot- 

Bridges.       ^  ^  ^ 

iogs  after  the  wall  was  built :  Uolph  consented  to  their 

remaining,  on  condition  that,  if  he  built,  he  should  be 
at  liberty  to  build  up  to  the  South  wall  of  the  cottage. 
Two  new  windows  were  put  in  on  the  Western  side,  one 
on  the  old  part,  another  on  the  new :  the  old  windows 
were  altered  by  putting  in  new  mouldings.  After  this 
was  done,  Kent  applied  to  Rolph  for  leave  to  put  up  a 
cornice  spout,  projecting  over  his  land  from  the  Southern 
wail,  which  Rolph  consented  to,  on  condition  that  he 
should  be  at  liberty  to  remove  it  when  he  liked,  and 
build  home  to  the  wall. 

Elderfield  occupied  the  cottage  in  its  altered  state, 
without  any  interruption,  until  1828,  when  he  let  it  to 
one  Cohb.  Rolph  continued  to  occupy  the  adjoining 
land;  and,  on  the  application  of  Cobb,  who  then  oc- 
cupied the  cottage  as  altered  by  Elderfield,  and  who 
wished  to  make  a  further  addition  to  it  on  the  North 
side,  Rolph,  by  indenture  of  1st  of  June  3828,  between 
himself  and  Cobb,  for^the  considerations  therein  men- 
tioned, demised  to  Cobb,  his  executors,  &c.,  all  that 
piece  of  land  situate,  &c.,  adjoining  the  dwelling-house 
of  the  said  Cobb  on  the  North,  and  containing  in  depth 
from  West  to  East,  fifty-five  feet  four  inches,  and  in 
breadth  from  North  to  South,  fourteen  feet  nine  inches, 
bounded  on  the  West  by  the  public  road  leading  from 
Southampton  over  the  common  to  Portswood,  on  the 
South  by  Cobb's  dwelling-house,  and  on  the  North  and 
East  by  the  land  of  Rolph,  and  on  which  said  piece  of 
land  the  said  Cobb  had  begun  to  erect  a  chaise-house 
and  stable;  together  with  all  and  singular  the  ease- 
ments. 
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ments,  privileges,  and  appurtenances,  to  the  said  piece  1835. 
of  land  belonging,  or  in  any  wise  appertaining,  for  the 

Blanchard 

term  of  twenty-one  years.  against 

Bridges. 

By  indenture  of  28th  November  1828,  Cobb  assigned 
the  last  mentioned  premises  to  one  Burden ;  who,  by 
indenture  of  30th  August  1831,  assigned  the  same  to 
the  plaintiff,  who  occupied  the  remainder  of  the  pre- 
mises as  tenant  from  year  to  year,  under  Elderfield. 

In  1 829  Rolph  built  a  new  house  on  that  part  of  his  land 
which  adjoined  the  south  side  of  the  cottage  and  premises 
occupied  by  the  plaintiff.  Up  to  that  time  the  field  had 
been  used  principally  for  arable  land ;  a  wall,  belong- 
ing to  the  plaintiff,  about  four  feet  high,  dividing  the 
two  properties. 

By  indentures  of  lease  and  release,  dated  respectively 
14th  and  15th  February  1832,  between  John  Knondy^ 
of  the  first  part,  Mary  Jefferies  of  the  second  part,  the 
said  W,  JRolph  of  the  third  part,  and  the  defendant, 
Caroline  Bridges^  of  the  fourth  part,  —  (reciting,  inter 
alia,  certain  indentures  of  lease  and  release,  of  7th  and 
8  th  December  ]812,  between  William  Slade  WaJceford  of 
the  first  part,  Joseph  TomMns  of  the  second  part,  the 
said  W,  Rolph  of  the  third  part,  and  John  Primer  of  the 
fourth  part;  and  reciting  certain  other  indentures  of 
lease  and  release  of  11th  and  12th  March  1825,  be- 
tween James  Jarvis  and  Edward  Stow  of  the  first  part, 
the  said  W.  Rolph  of  the  second  part,  and  Nicholas 
Jardin  of  the  third  part;  and  reciting  also  a  certain 
other  indenture  of  24?th  June  1829,  between  the  said 
"  W.  Rolph  of  the  one  part,  and  the  said  M.  Jefferies  of  the 
other  part), — for  the  considerations  therein  mentioned, 
the  said  J.  Knowlys  and  M.  Jefferies,  at  the  request  and 
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1835.  by  the  appointment  of  the  said  W.  Rolph,  and  the  said 
„  W*  Rolph,  did,  and  each  of  them  did,  according  to  their 

Blanchard  x-  '        ?  ?  & 

against       several  and  respective  interests  and  estates  in  the  pre- 

Bkidges. 

mises  thereby  conveyed,  grant,  bargain,  sell,  aliene,  re- 
lease, and  confirm,  unto  the  said  Caroline  Bridges^  in 
her  actual  possession  &c.,  all  that  newly-erected  mes- 
suage or  dwelling-house,  with  the  stables  and  ground  in 
front,  and  the  garden  behind  the  same ;  the  boundaries 
of  such  garden  being  in  a  strait  line,  from  the  South  or 
adjoining  wall  of  premises  belonging  to  Mr.  Blanchard^ 
to  &c.  (here  the  situation  and  admeasurements  of  the 
land  granted  were  set  out),  bounded,  in  part,  on  the  North 
by  premises  belonging  to  Mr.  Blanchard,  and  on  the 
remaining  part  by  land  belonging  to  the  said  W,  RolpJi, 
on  the  East  &c.  —  (the  conveyance  also  mentioned  that 
the  site  of  the  said  dwelling-house,  &c.,  and  the  ground 
thereby  conveyed,  were  taken  out,  and  lately  formed 
part,  of  the  said  piece  of  land  lately  called  or  known  by 
the  name  of  The  Seven  Acres,  comprised  in  and  con- 
veyed by  the  thereinbefore  recited  indentures  of  lease 
and  release  of  7th  and  8th  December  1812) ;  —  together 
with  all  houses,  &c.,  trees,  &c.,  ditches,  &c.,  ways,  &c., 
waters,  watercourses,  lights,  easements,  commons,  &c., 
and  other  commonable  rights,  &c.,  and  the  reversion, 
&c.,  and  all  the  estate,  &c.,  and  all  the  deeds,  &e.; 
habendum  to  the  said  Caroline  Bridges,  in  fee. 

In  1832,  there  being  some  disagreement  between  the 
plaintiff  and  defendant,  the  latter  erected,  first  a  wooden 
fence,  and  afterwards  a  brick  wall,  parallel  and  close  to 
the  plaintiff's  house,  of  the  length  of  thirty-one  feet, 
varying  in  height  from  fourteen  feet  six  inches  to  eight 
feet  eleven  :  it  extends  the  whole  length  of  the  plaintiff's 

premises. 
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premises,  and  its  height,  in  the  highest  part,  is  within  1835. 

two  feet  of  the  eaves  of  the  cottage  (a).    By  the  erection 

of  this  wall,  the  light  coming  to  the  rooms  at  the  East  against 

•  11      T    •  •  1     1         11  Bridges. 

side  of  the  cottage  is  materially  diminished,  and  the 
rooms  are  becoming  damp. 

The  question  stated  was,  whether  the  plaintiff  was 
entitled  to  recover  in  this  action.  The  Court  was  to 
be  at  liberty  to  draw  conclusions,  as  a  jury,  from  the 
facts  stated. 

(It  was  also  added  that  the  injury  complained  of 
related  to  the  window  inserted  by  Elderfield  on  the  West 
side,  after  the  conveyance  of  September  1823,  and  to 
the  bow  windows  on  the  East  side;  and  the  injury  to 
these  windows  was,  for  the  purpose  of  the  case,  ad- 
mitted.)   This  case  was  now  argued  (b)  by 

Sir  W.  W.  Follett  for  the  plaintiff.  The  defendant 
could  not  erect  this  wall  unless  RolpJi  could  do  so  ;  and, 
although  the  windows  were  not  twenty  years  old,  Rolph, 
being  the  vendor,  could  not  derogate  from  his  own 
grant.  In  Palmer  v.  Fletcher  [c)  a  man  built  a  house 
on  his  own  land,  and  then  sold  the  house  to  one  party 
and  the  adjoining  land  to  another ;  and  it  was  held  that 
the  vendee  of  the  land  could  not,  any  more  than  the 
vendor,  obstruct  the  lights  of  the  house  by  putting 
piles  of  timber  on  the  land,  "  for  the  lights  are  a 
necessary  and  essential  part  of  the  house."  Cox  v. 
Matthews  (d)  is  to  the  same  effect,  both  as  to  the  vendor 

(a)  It  appeared  by  the  plan  that  the  wall  extended  East  and  West, 
along  all  the  South  side  of  the  plaintiff's  cottage,  and  some  feet  be- 
yond, at  each  end. 

(b)  Before  Patteson,  Williams,  and  Coleridge  Js.    Lord  JDenrnan  C.  J. 
was  absent,  being  indisposed, 

(c)  1  Lev.  122.  (rfj  1  Voit.  237,  239. 
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1835.      of  the  housej  and  his  assignee  of  the  adjoining  land; 

and  so  are  Compton  v.  Richards  (a),  Szmnsborough  v. 

BliANGHARD 

against      Coventry  {h\  and  Coutts  \,  GorJiam  (c).    In  Rivieres, 

^Bridges. 

Bower  (d)  the  owner  of  a  house  divided  it  into  two 
tenements,  let  one,  and  occupied  the  other;  and  it 
was  held  that  the  lessee  could  not  obstruct  the  lights  of 
the  tenement  in  the  landlord's  occupation.  It  is  true 
that,  in  the  present  case,  the  cottage  was  not  built  till 
after  the  conveyance,  made  in  1816,  of  the  land  on  which 
it  stood.  But  it  appears  by  the  case  that  Rolph  sold 
the  land  for  the  purpose  of  its  being  built  upon.  Be- 
sides, in  the  conveyance  of  1822,  Rolph  granted  the 
cottage  in  fee  to  Elderfield,  with  all  lights  and  easements 
*  appertaining.    Then  it  will  be  said  that  the  window 

at  the  West  end  was  not  made  till  after  the  conveyance 
of  1822,  and  that  the  bow  windows  at  the  East  end  did 
not  then  exist.  But,  the  land  being  granted  in  order 
to  be  built  upon,  the  alterations  made  while  the  adjoin- 
ing land  was  in  the  vendor's  possession,  are  protected. 
Here,  too,  the  window  at  the  West  end  was  made  on 
the  additional  twelve  feet  granted  for  the  purpose  of 
the  building ;  for  it  appears  by  the  case  that  the  grant 
in  1822  conveyed  one  hundred  and  twelve  feet,  from 
East  to  West,  and  the  grant  in  1816  was  of  one  hun- 
dred feet  only  in  that  direction ;  and,  in  the  convey- 
ance of  1816,  the  Western  boundary  is  described  as 
a  road  twelve  feet  wide,  next  to  Southampton  Com- 
mon;  but,  in  that  of  1822,  the  Western  boundary 
is  Southampto7i  Common.  Again,  in  1828,  after  the 
alterations  had  taken  place,  Rolph  conveys  adjoining 
land  on  the  North  to  Cohb,  the  then  occupier  of  the 

(tt)  1  Price,  27.  (6)  9  Bing.  305. 

(c)  M,     M,  396.  {(1)       4;  M,  24, 

cottage 
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cottage  so  altered ;  and,  in  the  conveyance,  he  de-  1 835. 
scribes  CobUs  cottage  as  the  Southern  boundary  of  the  ; 
parcel  then  conveyed,  thus  recognising  the  cottage  in  against 
its  then  state  as  enjoyed  by  Cobb,  This  is  tantamount 
to  a  licence ;  and  such  a  licence  cannot  be  revoked ; 
Lzggins  v.  Inge  (a),  and  the  judgment  of  Taunton  J. 
in  Bridges  y,  Blanchard {b).  This  is  not  an  easement 
requiring  a  grant,  for  the  enjoyment  takes  place  on  the 
land  of  the  vendee :  but  it  is  in  the  nature  of  an  agree- 
ment that  the  grantee  shall  enjoy,  according  to  the  dis- 
tinction taken  by  Littledale  J.  in  Moore  v.  Rawson  {0)* 
Again,  as  to  the  bow  windows  on  the  Eastern  side,  the 
defendant  is  at  any  rate  liable  for  obstructing  so  much 
of  the  light  as  was  enjoyed  by  the  original  windows; 
Chandler  v.  Thompso7i[d),  And  Rolph  sees  the  alter- 
ations already  made  without  objecting.  The  Court,  in 
the  place  of  a  jury,  would  here  infer  a  licence,  which 
may  be  shewn  by  circumstances,  as  well  as  an  abandon- 
ment of  the  privilege,  as  in  Moore  v.  Rawson  [e), 
\CoJeridge  J.  The  vendor  might  perhaps  be  supposed 
here  to  have  said,  you  may  have  your  window  till  it 
is  inconvenient  to  me.]  That  supposition  cannot  be 
adopted,  where  there  is  nothing  to  determine  the  par- 
ticular plan  of  the  house,  but  only  a  general  assent  to 
alteration^. 

Smirke,  contra.  The  cottage  has  been  built  since  the 
conveyance  by  RolpL  This  prevents  the  applicability 
of  Palmer  v.  Fletcher  (g),  Cox  v.  Matthews  (h),  Comjpton 

(a)  7  Bing,  682.  {h)  1  A.  ^  E.  551. 

(c)  3j5.     C.  340,  explained  in  Bridges  v.  Blanchard,  1  A.     E.  546. 

(d)  3  Campb.  80.  ,         (e)  3  B.  <^  C.  332. 
{g)  i  Lev.  122,  {h)  1  Vent.  237, -239. 
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1835.  V.  Richards  {a),  Swansborougky,  Coventry  {h)^  and  Coutts 
Blanchard  ^*  Gorham  {c).  In  these  cases,  the  grant  was  of  the 
houses  with  the  windows  then  existing,  or  apparently  in 
the  progress  of  being  built.  Riviere  v.  Bower  (d)  merely 
shews  that  a  tenant  cannot  add  to  his  house  a  pro- 
jection obstructing  his  landlord's  lights.  But  then  it  is 
said,  that  the  land  here  was  sold  in  order  that  it  might  be 
built  upon.  The  case  rather  shews  that  such  purpose 
was  abandoned.  And,  supposing  the  fact  were  so,  it  is 
impossible  to  sustain  the  argument  on  the  other  side, 
which  amounts  to  this :  —  that,  if  a  party  sell  land  to  be 
built  upon,  retaining  the  adjoining  land,  whatever 
erections  or  alterations  the  vendee  at  any  time  chooses 
to  mal^e,  the  vendor  may  not  build  so  as  to  obstruct  them. 
If  this  were  so,  the  vendor  must  abstain  from  building  on 
the  adjoining  land,  not  merely  till  the  vendee  has  built 
the  houses,  but  for  ever.  Even  if  it  were  admitted  that 
the  defendant  could  not  so  have  built  on  his  own  land 
as  to  make  the  plaintiff's  land  unfit  to  be  built  upon, 
this  would  be  very  different  from  admitting  that  he 
could  erect  nothing  which  could,  in  the  slightest  degree, 
obstruct  any  windows  that  might  be  built.  In  Swans- 
borough  V.  Coventry  {e)  it  was  contended  that  the 
vendor,  by  describing,  in  the  conveyance,  the  boundary 
of  the  land  conveyed  as  his  own  building  ground,"  had 
conveyed,  subject,  generally,  to  the  erection  of  buildings 
by  himself  on  such  ground :  but  the'  Court  would  not 
attribute  such  an  effect  to  the  expression.  As  to  the 
conveyance  in  1822,  it  is  true  that  Rolph  is  a  party  ; 
but  that  is  only  to  the  extent  of  the  twelve  feet  then 

(ffl)  1  Price,  27.  (b)  9  Bing.  305. 

(c)  M.     M.  396.  {d)  R.     M.  24. 

{e)  9^Bing.  305. 
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added  to  the  land.  Each  party  grants  to  the  extent  of  1835. 
his  own  interest :  it  cannot  be  said  that  Rolph  would  be   

Blanchard 

estopped  from  disputing  that  he  had  title  to  the  cottage  ;  against 
for  there  is  no  estoppel,  the  whole  truth  being  dis- 
closed by  the  recital.  Right  dem,  Jefferys  v.  BucJcnell  (a), 
and  an  interest  passing  (b).    "  Although  the  words  of 
a  grant  be  general,  yet,  where  it  appears  by  the  deed 
that  the  grantor  had  a  limited  interest,  the  grant  will  be 
construed  as  co-extensive  with  and  limited  by  the  right 
of  the  grantor,"  per  Bayley  J.  in  The  Earl  of  Portmore 
V.  Bunn  (c).    But,  moreover,  the  windows  to  which  the 
complaint  applies  have  all  been  made  since  this  deed 
was  executed.    It  does  not  appear  by  the  case  that  the 
window  at  the  West  end  was  on  the  part  granted  in  1822 : 
the  coincidence  in  the  number  of  feet  is  accidental ;  the 
new  part  could  not  be  the  road  in  the  common  ;  and  the 
plan  shews  that  this  was  not  so  [d).    And  the  bow 
windows  at  the  East  end  are  not  even  in  the  position  of 
the  windows  which  existed  in  1 822.    They  have  not, 
therefore,  the  privilege  of  the  former  windows ;  Cher^ 
rington  v.  Abney{e\  cited  in  Comyns^s  Digest,  Actio7i 
upon  the  Case  for  a  Nuisance  [C),    There  is  no  pretence 
for  inferring  a  licence  by  Rolph\  he  merely  abstained 
from  interfering.     In  Bridges  v,  Blanchard  [g)  it  was 
held  that  a  much  stronger  act  fell  short  of  a  licence.  If 
such  conduct  were  construed  to  amount  to  a  licence^ 

(a)  2  JS.  ^  Ad.  281.    And  see  the  authorities  in  The  Earl  of  Scar- 
borough V.  Doe  dem.  Savile,  '6  A.  ^  E.  9\%. 

(b)  Co.  Lit.  45.  a.  (c)  1  ^.  ^  C  700. 

(d)  It  appeared  by  the  plan  that  the  additional  part  did  not  extend 
over  the  road  described  in  the  deed  of  1816. 

(e)  2  Vern.  646.    See  note  (2)  to  the  3d  edition.    See  Garritt  v. 
Sharp,  3A.<^E.  325. 

(g)  lA.^E.  5S6. 

the 
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1835.  the  rule  requiring  twenty  years'  enjoyment  to  give  an 
"  indefeasible  right  to  windows  would  be  unmeaning; 

Blanchard 

against       and  SO  would  Stat.  2  &  3      4.     71.  5.  3.    Rolph  had 

Bridges.  .         p   i        .  i 

no  power  to  prevent  the  construction  oi  the  wmdows. 
That  which  passed  between  Kent  and  ^olph  shews  the 
reverse  of  an  irrevocable  licence.  But,  again,  this  would 
be  a  grant  of  an  easement,  not  a  licence.  A  licence  is 
an  authority  to  commit  a  trespass.  But  here  the 
windows  are  erected  on  the  land  of  the  grantee ;  and 
then  the  plaintiff  has  to  make  out  a  grant  by  the  owner 
of  the  adjoining  land,  that  the  light  and  air  shall  pass 
unobstructed,  so  far  as  regards  the  land  of  the  grantor^ 
to  the  house  of  the  grantee.  That  is  an  easement,  as 
much  as  the  passage  of  water;  and  therefore  a  grant 
under  seal  is  requisite.  For  this,  it  is  sufficient  to  re- 
fer to  the  authorities  cited  in  Bridges  v.  Blanchard  [a]. 
This  privilege  is  called  an  easement  in  Aldred^s  Case  (6), 
Barlcer  v.  Bichardson  (c),  Canham  v.  Fisk  (d).  Brae- 
ton  (e)  treats  easements  as  answering  to  the  servitudes 
of  the  civil  law.  Now  among  the  praediorum  urbendorum 
servitutes  are,  "  ne  altius  quis  tollat  sedes  suas,  ne 
luminibus  vicini  officiat "  (g). 

Sir  W.  W.  Follett  in  reply.  The  licence  is  insisted 
on,  as  a  matter,  not  of  grant,  but  of  contract,  which  may 
be  by  parol.  It  is  true  that,  if  a  house  be  granted, 
nothing  is  privileged  against  the  grantor  but  the  house 
in  its  then  state.  But,  if  ground  be  let  for  building 
generally,  there  is  an  implied  contract  not  to  disturb  the 

(a)  I  A.^  E.  540—543.  [{b)  9  Rep.  58  b. 

(c)  4  -B.  ^  Aid.  582.  {d)  2  C.  ^  J.  128.    2  Ttjnoh.  157. 

(e)  Lib.  4.  c.  37.  fol.  220  6.  &c. 
'  Inst.  II.  tit.  3.  s.  1.  Dig.  VIII.  tit.  2.  s.  2,   Pothier's  Pand.  JusU 

vol.  1.  p.  364,  365. 
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enjoyment  of  the  building  to  be  erected  ;  and  the  Court,  1835. 
here  made  judges  of  the  fact,  will  infer  that  the  land 

Blanchard 

was  so  granted.  \_Patteson  J.  I  doubt  whether  we  can  agaimt 
receive  parol  evidence  to  explain  the  intention  of  the 
conveyance.]  It  is  hot  offered  for  the  purpose  of 
varying  the  terms  of  the  conveyance,  or  adding  to 
them.  Again,  there  is  the  subsequent  acquiescence. 
Even  if  the  parol  evidence  of  HolpHs  knowledge  be  in- 
sufficient, the  deed  of  1822  is  an  acquiescence  by  Rolph, 
under  seal,  that  the  land  should  be  used  for  building. 
But  such  parol  evidence  appears  to  be  matter  whence  a 
jury  may  presume  the  licence;  Doe  dem,  Sheppard 
V.  Allen  (a),  Doe  dem,  Foley  v.  Wilson  {b).  Then,  in 
1828,  Bolph  recognised  the  house,  as  it  then  stood  with 
the  windows  now  in  question,  as  a  boundary.  He  could 
not,  after  that,  obstruct  the  windows.  [Coleridge  J. 
What  was  he  to  do  ?  was  he  to  describe  the  boundary 
with  a  protest  ?]  It  is  a  question  for  the  Court,  in  the 
place  of  a  jury,  whether  he  meant  to  licence  the  un- 
obstructed enjoyment  of  the  house  as  it  then  stood. 
But  the  new  windows,  independently  of  such  licence  as 
this,  were  entitled  to  some  part  of  the  privilege  of  the 
windows  for  which  they  were  Substituted.  If  these  were 
taken  down,  and  the  old  ones  i^eplaced,  it  could  not  be 
said  that  the  windows  so  replaced  had  lost  their  privi- 
lege. \_Patteson  J.  They  would  not  be  the  old  windows. 
If  you  may  alter  at  all,  I  do  not  see  where  you  are  to 
stop.] 

Cur,  adv,  vidt. 

Patteson  J.,  in  this  term  {November  25th),  delivered 
the  judgment  of  the  Court. 

(a)  3  Taunt.  78.  {b)  11  East^  56, 

This 
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1835.  This  was  a  special  case  argued  before  my  Brothers 

^  Williams  and  Coleridpe,  and  myself.    The  action  was 

Blanchard 

against  for  darkening  certain  windows,  and  otherwise  injuring 
the  house  of  the  plaintiff ;  and  the  material  facts  on  which 
our  judgment  proceeds  are  the  following.  (His  Lord- 
ship here  recapitulated  them.) 

The  right  to  maintain  the  present  action  was  rested,  in 
the  argument,  on  two  grounds:  first,  upon  the  principle 
that  no  man  shall  derogate  frorfi  his  own  grant;  in  con- 
sidering which  it  was  rightly  assumed  that  the  defendant 
stood  in  precisely  the  same  situation  as  BolpJi ;  and, 
secondly,  that  from  the  grants  above  stated,  coupled 
with  certain  acts  to  be  mentioned  hereafter,  a  licence  or 
covenant  for  the  unobstructed  access  of  light  and  air 
through  the  windows  in  question  w^s  to  be  presumed; 
and  that  such  licence  or  covenant  was,  in  law,  either 
'  irrevocable  or  absolute,  or  determinable  only  under 
conditions  of  fact  which  had  not  been  performed. 

That  the  plaintiff's  argument  should  have  its  full 
weight,  it  was  obviously  necessary  to  contend  that  no 
distinction  is  to  be  made  between  the  windows  in  the 
cottage,  when  first  built,  and  the  windows  now  in 
questiouj  as  no  grant  has  been  made  by  Rolph  to  those 
under  whom  the  plaintiff  claims  since  the  formation  of 
the  present  windows;  except  the  lease  of  1828.  But  we 
are  of  opinion  that  this  point  cannot  be  successfully 
contended.  With  respect  to  the  Western  window,  the 
part  of  the  house  in  which  it  is  placed  had  no  existence 
till  after  the  conveyance  of  1822 ;  the  land  on  which  the 
structure  was  afterwards  raised  had,  up  to  that  time^ 
been  used  only  as  a  passage.  As  to  the  windows  at  the 
East,  the  case  finds  that  they  do  not  occupy  the  places 
of  the  old  windows ;  the  wall,  in  which  those  windows 

were. 
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were,  no  longer  exists :  and,  assuming  that  no  greater 
change  of  position  has  been  made  than  is  necessarily 
consequent  upona  carrying  out  of  the  side  walls  five  feet, 
and  converting  the  termination  into  a  bow,  such  a  change 
is,  in  our  opinion,  sufficient  to  prevent  their  being 
clothed  with  the  same  rights  as  the  former  windows. 
In  whatever  way  precisely  the  right  to  enjoy  the  unob- 
structed access  of  light  and  air  from  adjoining  land  may 
be  acquired  (a  question  of  admitted  nicety),  still  the  act 
of  the  owner  of  such  land,  from  which  the  right  flows, 
must  have  reference  to  the  state  of  things  at  the  time 
when  it  is  supposed  to  have  taken  place ;  and,  as  the  act 
of  the  one  is  inferred  from  the  enjoyment  of  the  other 
owner,  it  must,  in  reason,  be  measured  by  that  enjoy- 
ment.  The  consent,  therefore,  cannot  fairly  be  extended 
beyond  the  access  of  light  and  air  through  the  same 
aperture  (or  one  of  the  same  dimensions  and  in  the 
same  position),  which  existed  at  the  time  when  such 
consent  is  supposed  to  have  been  given.    It  appears 
to  us  that  convenience  and  justice  both  require  this  limit- 
ation ;  if  it  were  once  admitted  that  a  new^  window, 
varying  in  size,  elevation,  or  position,  might  be  substi- 
tuted for  an  old  one,  without  the  consent  of  the  owner 
of  the  adjoining  land,  it  would  be  necessary  to  submit  to 
juries  questions  of  degree,  often  of  a  very  uncertain  na- 
ture, and  upon  very  unsatisfactory  evidence.  And,  in  the 
same  case,  a  party,  who  had  acquiesced  in  the  existence  of 
a  window  of  a  given  size,  elevation,  or  position,  because 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
concluded  as  to  some  other  window,  to  which  he  might 
have  the  greatest  objection,  and  to  which  he  would  never 
have  assented  if  it  had  come  in  question  in  the  first  in- 
stance. 


1835. 

Blanchard 
against 
Bridges. 


192 


CASES  IN  MICHAELMAS  TERM 


1835. 

Blanchard 
against 
Bridges. 


stance.  The  case  of  Chandler  v.  Thompson  {a)  is  not 
at  all  inconsistent  with  this  reasoning.  There  an  ancient 
window  had  been  enlarged ;  in  the  same  place  the  ori- 
ginal aperture  remained :  and  the  case  only  decided  that 
that  aperture  remained  privileged  as  before  the  enlarge- 
ment. We  do  not  forget  that  the  windows  in  the 
present  case,  whatever  their  privilege  may  be,  do  not 
claim  it  as  ancient  windows  in  the  ordinary  way  from 
an  acquiescence  of  twenty  years ;  but  this  circumstance 
furnishes  no  ground  for  any  distinction  as  to  the  point 
now  under  consideration. 

The  inquiry,  therefore,  as  to  the  first  ground  on 
which  the  plaintiff's  case  is  rested,  is  limited  to  the 
effect  of  the  lease  of  1828  ;  in  considering  which,  we  are 
not  at  liberty  to  attach  any  weight  to  the  facts,  that  the 
conveyances  of  1816  and  1822  proceeded  from  the  same 
grantor.  Now  it  seems  a  strong  thing  to  contend  that 
a  lease  for  years  of  some  feet  of  land  on  the  North  side 
of  an  existing  dwelling-house,  for  the  purpose  of  erecting 
a  chaise-house  and  stables,  will,  in  itself,  prevent  the 
lessor  from  making  erections  on  the  South  side,  by  which 
the  Eastern  and  Western  windows  may  be  darkened. 
Admitting,  as  we  are  disposed  to  do  to  the  fullest  ex- 
tent, the  principle  that  no  man  shall  be  allowed  to  de- 
rogate from  his  own  grant,  the  only  grant  here  is  the 
lease ;  and  it  would  be  extending  the  principle  to  very 
indirect  and  remote  consequences  to  consider  the  act  in 
question  as  derogating  from  that  grant. 

But  it  is  said,  secondly,  that  the  several  grants  by 
Rolph,  coupled  with  his  acts  and  declarations,  amount 


(a)  3  Camph,  80. 


to 
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to  a  licence  or  covenant,  that  the  light  and  air  should  1835. 
have  free  access  to  the  house  through  the  present  as 

^      ^  ^    ^  Blanchard 

well  as  the  former  windows.  In  considering  these,  it  is  against 
proper  to  go  back  to  the  commencement ;'  but  we  are 
not  at  liberty  to  attach  any  weight  to  the  statement  that 
Bolpk  desired  to  sell  in  building  lots,  by  which  it  is 
sought  to  give  a  character  to  the  grant  of  1816,  which, 
on  its  face,  it  will  not  bear.  Unless  we  are  allowed  to 
alter  the  terms  of  the  contract  by  the  introduction  of 
previous  wishes  or  intentions,  we  must  regard  it  as  a 
mere  conveyance  of  arable  land ;  and  there  is  no  doubt 
that,  at  any  time  previous  to  the  erection  of  the  cottage 
by  Snelgrove,  Rolph  was  at  liberty  to  erect  any  build- 
ings or  walls  on  the  residue  of  the  field,  which  were 
not  prejudicial  to  the  occupation  of  the  parcel  granted 
away  as  arable  land.  Nor  would  the  erection  of  the 
cottage  make  any  difference  in  his  rights ;  because,  as  to 
this  cottage,  Snelgrove  did  not  claim  under  him  ;  the 
land  not  having  been  granted  for  building  purposes,  the 
parties  were,  as  to  the  cottage,  strangers  to  each  other; 
and  no  mere  acquiescence  for  a  shorter  period  than 
twenty  years  would  have  precluded  him  from  obstruct- 
ing the  windows. 

It  was  contended,  however,  that  the  grant  of  1822 
altered  the  position  of  the  parties,  and  confirmed  the 
building  use  which  had  been  previously  made  of  the 
land.  By  the  grant  itself,  nothing  passed  from  Bolpk 
but  twelve  feet  of  land,  although,  in  the  same  deed,  the 
cottage  itself,  with  all  its  existing  lights,  is  conveyed  by 
Close.  Subsequently  to  the  grant,  the  alterations  now 
in  question  were  made ;  and  it  appears  that,  although 
Eolph  was  ignorant  of  the  precise  plan  intended  to  be 
adopted,  yet  he  was  often  on  the  spot  during  the  pro- 
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1835.  gress  of  the  work,  and  had  a  general  knowledge  of  the 
nature  of  the  alterations :  he  appears  to  have  made  no 
objections,  but,  at  the  same  time,  to  have  specifically 
reserved  to  himself  on  two  occasions  the  right  to  build 
close  up  to  the  Southern  wall. 

Upon  the  evidence  of  these  facts,  the  Court,  which,  by 
the  agreement  of  the  parties,  is  to  draw  any  conclusion 
which  a  jury  ought  to  have  drawn,  is  desired  to  infer 
that  the  windows  now  in  existence  were  placed  in  their 
present  position  with  such  an  acquiescence  or  consent  on 
the  part  of  Bolph,  as  warrants  the  presumption  of  what- 
ever legal  instrument  may  be  necessary  to  convert  the 
plaintiff's  parcel  into  a  dominant,  the  defendant's  into  a 
servient  tenement,  in  respect  of  these  lights.  Before, 
however,  the  Court  will  feel  warranted  in  such  a  pre- 
sumption, it  must  consider  what  right  or  power  Rolph 
had  to  prevent  the  throwing  out  of  these  windows. 
The  fullest  knowledge,  with  entire  but  mere  acquies- 
cence, cannot  bind  a  party  who  has  no  means  of  re- 
sistance. There  may  appear  to  be  some  hardship  in 
holding  that  the  owner  of  a  close  who  has  stood  by, 
without  notice  or  remonstrance,  while  his  neighbour  has 
incurred  great  expense  in  building  upon  his  own  ad- 
joining land,  should  be  at  liberty,  by  subsequent 
erections,  to  darken  the  windows,  and  so  destroy  the 
comfort  of  such  buildings.  Yet  there  can  be  no  doubt 
of  his  right  to  do  so  at  any  time  before  the  expiration  of 
twenty  years  from  their  erection;  and  this  with  good 
reason ;  for  it  is  far  more  just  and  convenient  that  the 
party,  v^ho  seeks  to  add  to  the  enjoyment  of  his  own 
land  by  any  thing  in  the  nature  of  an  easement  upon 
his  neighbour's  land,  should  first  secure  the  right  to  it 
by  some  unambiguous  and  well  understood  grant  of  it 

from 


Bridges. 
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from  the  owner  of  that  land,  who  thereby  knows  the  1835. 
nature  and  extent  of  his  grant,  and  has  a  power  to 

"  Elanchard 

withhold  it,  or  to  grant  it  on  such  terms  as  he  may  against 
think  fit  to  impose,  than  that  such  right  should  be  ac- 
quired gradually  as  it  were,  and  almost  without  the  cog- 
nisance of  the  grantor,  in  so  uncertain  a  manner  as  to 
create  infinite  and  puzzling  questions  of  fact  to  be  de- 
cided, as  we  daily  see,  by  litigation. 

If  a  party,  who  has  neglected  to  secure  to  himself 
rights  so  important  by  previous  express  licence  or  cove- 
nant, relies  for  his  title  to  them  upon  any  thing  short  of 
an  acquiescence  for  twenty  years,  we  think  the  onus 
lies  upon  him  of  producing  such  evidence  as  leads 
clearly  and  conclusively  to  the  inference  6f  a  licence  or 
covenant.  It  is  difficult,  perhaps  impossible,  to  define 
the  necessary  amount  of  such  evidence ;  but  we  are  of 
opinion  that  the  amount  in  the  present  case  is  clearly 
insufficient. 

This  disposes  of  the  action  as  regards  the  windows. 
With  respect  to  the  injury  alleged  to  be  occasioned 
by  the  building  of  the  wall  to  the  body  of  the  house,  it 
is  sufficient  to  say  that,  when  that  part  of  the  house  was 
built,  and  encroached  on  Rolph^s  land,  it  was  stipulated 
that  he  should  be  at  liberty  at  any  future  time  to  build 
close  up  to  the  wall  in  question. 

Upon  the  whole,  therefore,  there  must  be  judgment 
for  the  defendant. 

Judgment  for  the  defendant. 
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Saturday  The  KiNG  agaiust  The  Inhabitants  of  Mile 

Nov,  14th.  ^ 

End,  Old  Town. 

A  pauper,  born  appeal  against  an  order  of  two  justices,  dated  21st 

in  M.,  in  Eng- 

land,  not  August  1834,  whereby  Ann  Cotter al,  single  woman, 

any  aft  to^gain  ^nd  her  male  bastard  child,  born  on  the  20th  August 
LfolTright  ^ere  removed  from  the  parish  of  St.  Leonard's, 

and  being  the  ShoreditcJi,  to  the  hamlet  of  Mile  End,  Old  Town  (both 

daughter  ot  '  '  ^ 

Irish  parents  in  the  county  of  Middlesex),  the  Sessions  confirmed  the 

who  bad  gained 

no  settlement  order,  subject  to  the  following  case. 

in  England, 

was,  at  the  age      The  pauper,  Ann  Cotter al,  aged  eighteen  years,  who 

of  eighteen,  ,  ,  .  ,  .  , 

delivered  of  a  has  never  done  any  act  to  gam  a  settlement  m  her  own 

fate's'housr  ^ig^t,  was  born  in  wedlock  in  the  hamlet  Mile  End, 
iiiS,,xn  Eng-  Town,  of  IHsk  parents,  who  have  not  gained  any 

land,  where  she  '  r  ?  o  j 

resided  as  part  settlement  in  England.    On  the  20th  August  1834,  the 

of  his  family.         ^  ^  ^  . 

The  mother  of  said  Ann  Cotterul  was  delivered  of  a  male  bastard  child, 

the  pauper 

having  applied  in  her  father's  house,  in  Shoreditch  parish,  with  whom 

for  the  pauper  she  Continued  to  reside  as  part  of  his  family,  occasionally 

tard  oniyr'  g^^^g       charing;  and,  on  the  21st  August  1834,  appli- 

undS^statf*'  cation  was  made  by  her  mother  to  the  overseers  of 

3  &  4  jr.  4.  ShoreditcJu  for  relief  for  the  said  Ann  Cotteral  and  her 

c.  40.  s.  2.,  the  ' 

pauper  was  re-  bastard  child  only :  on  which,  and  after  examining  the 

moveable  to 

Ireland,  and  mother  of  the  pauper  upon  oath,  an  order  was  made 

not  to  Jlf. ;  and  .      .  . 

that  Stat.  by  two  justices,  directmg  the  said  pauper,  and  her  said 

c.^ef  (as-^*  male  bastard  child,  to  be  removed  to  the  hamlet  of  Mile 

d^nes^thTlgl  E^d,  Old  Town,  the  place  of  her  birth  and  alleged  legal 

ofemancipation  ggttlement. 
to  be  sixteen, 

and  prevents        'pj^g  question  for  the  decision  of  the  Court  was,  whe- 

the  head  of  a  ^ 

family  from  ther,  reference  being  had  to  3&4      4.  c.  40.  5.2., 

becoming 
chargeable  by 

relief  giv^n  to  a  child  after  that  age)  was  not  applicable,  inasmuch  as  it  extends  only  to 
English  and  Welsh  poor. 

and 
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and  Stat.  4  &  5  4.  c.  76.  5.  71.,  the  pauper  and  her  1835. 
bastard  child  were  settled  in  the  hamlet  of  Mile  End^ 


Prendergast  in  support  of  the  order  of  Sessions.  In  Old  Town. 
Rex^  V.  Whitehaven  (h)  a  pauper,  who  was  born  in 
England  but  had  not  otherwise  any  settlement  there, 
and  whose  parents  were  Irish,  having  no  settlement  in 
England^  was  removed  to  her  birth-parish ;  and,  the 
Sessions  having  quashed  the  order,  this  Court  quashed 
the  order  of  Sessions.  It  is  true  that  this  was  done  on 
the  ground  that  the  pauper  was  not  chargeable  under 
Stat.  59  G.  3,  c,  12.  s.  So.;  but  the  case  shews  that  the 
removal  to  the  birth-parish  was  proper.  The  enact- 
ment in  Stat.  3  &  4?  4.  c,  40.  s,  2.  is  to  the  same 
effect  as  that  in  stat.  59  G.  3.  c,  12.  5.  33.  But,  even 
if  Bex  V.  Whitehaven  {h)  were  not  to  govern  this  case,  the  • 
order  must  be  supported.  The  objection,  on  the  other 
side,  is  that  the  chargeability  of  an  unemancipated 
female  is  chargeability  of  the  parents,  and  that  they  and 
she  must  therefore  be  removed  under  stat.  3  &  4  4. 
c,  40.  5.  2.  But  Ann  Cotteral  was  not  relieved  till  she 
was  eighteen  years  old;  and  now,  by  stat.  4&5  WA,  c,76, 
the  age  of  emancipation  is  sixteen.  Section  56.  directs 
that  relief  on  account  of  a  child  under  the  age  of  six- 
teen, shall  be  considered  as  given  to  the  father:  sect.  57. 
makes  a  man,  who  marries  a  woman  having  children, 
liable  to  maintain  them  till  they  attain  the  age  of  sixteen, 
or  till  the  woman's  death:  sect.  71.  makes  illegitimate 
children  follow  the  settlement  of  the  mother  till  the  age 

(a)  Before  Patteson,  Williams,  and  Coleridge  Js,    Lord  Denman  C.  J, 
was  absent,  on  account  of  indisposition. 
(6)  5  B,  f  Jld.  720, 


The  King 


Old  Town.    The  case  was  now  argued  (a)  by 


against 
The  Inhabit^ 


ants  of 
Mile  End, 
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1835.  of  sixteen,  or  the  acquisition  of  settlement  in  their  own 
rZ~~77'      I'ight,  and  binds  the  mother,  while  she  is  unmarried  or 

The  King 

against      a  widow,  to  maintain  them  so  long  (or  till  the  child's 

The  Inhabit-  .  ^  ^ 

ants  of  marriage,  if  a  female),  and  makes  the  relief  to  them 
Old  Town,  relief  to  the  mother.  Throughout  the  statute,  sixteen  is 
considered  the  age  at  which  the  child  is  to  maintain 
itself.  The  enacting  statute  here,  as  elsewhere,  has  the 
effect  of  repealing  previous  enactments  on  the  same 
subject.  Thus  sect.  56.  provides  that  nothing  therein 
contained  shall  discharge  the  father,  grandfather,  mother, 
and  grandmother,  from  their  liability  under  stat.  43  Eliz, 
c,  2.  s,  7.,  which  shews  that,  but  for  that  proviso,  the 
last-mentioned  section  would  have  been  repealed  by  the 
enacting  words  of  stat.  4  &  5  4.  c,  76.  s.  56. ;  and  it 
is,  therefore,  repealed,  except  so  far  as  the  proviso  con- 
tinues it.  The  Court  will  be  averse  to  any  construction 
es^tending  the  power  of  removal  under  stat.  3  &  4  J^F.  4. 
c.  40.  s.  2.  In  Rex  v.  Benett  (a)  a  very  strict  construction 
of  the  previous  stat.  59  G,  3.  c.  12.  s,  33.  was  adopted: 
the  Court  holding  that  an  Irislmoman^  having  no  set- 
tlement here,  might  be  removed,  but  not  her  illegitimate 
child,  though  within  the  age  of  nurture.  So  where  an 
Irishwoman  had,  since  the  birth  of  a  legitimate  child  in 
England^  acquired  a  settlement  in  England  by  a  second 
marriage,  this  Court  held  that  the  child  was  not  remove- 
able  within  stat.  59  G.  3.  c.  12.  5.33.;  Bex  v.  Great 
Clacton  (b). 


Thesiger  and  AdolpJius^  contra.  The  question,  in- 
dependently of  stat.  4  &  5  4.  c,  76.,  is,  whether 
the  pauper  had  any  settlement  in  England,  Now, 


(c)  2JB.  ^  Ad.  112. 


{b)  3B.  j;  Aid.  410. 

under 
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under  stat.  69  G,  3.  c,  1 2.  s.  33.,  it  was  held  that  a  woman,       1 835. 
whose  maiden  settlement  was  in  Enfdand^  and  who  mar- 

^  The  Kino 

^  i  ried  a  Scotchman  not  settled  in  England,  must  be  removed  against 
with  him  and  with  their  children,  who  had  gained  no  set-  ants  of 
dement  in  their  own  right,  to  Scotland,  and  not  to  her  own  Old  Town. 
maiden  settlement;  Rex  v.  Leeds  {a)  ;  where  Holroyd  J. 
said,  It  seems  to  me,  that  it  is  altogether  immaterial, 
provided  the  head  of  the  family  be  born  in  Scotland^ 
whether  the  children  be  born  in  England  or  not.  The 
only  exception  is  as  to  those  children  who  have  gained 
settlements  in  England  in  their  own  right."  That  case 
was  not  cited  in  Rex  v.  Whitehaven  [h),  where,  indeed, 
the  attention  of  the  Court  was  principally  directed  to 
the  nature  of  the  chargeability,  and  not  to  the  question 
of  the  child's  settlement  in  Englaiid,  Rex  v.  Great 
Clacton  (c)  was  decided  before  Rex  v.  Leeds  {a) ;  and  the 
decision  turned  on  the  mother  not  being  removeable,  so 
that  the  child  was  said  not  to  be  brought  within  the  act 
at  all ;  and  the  question  whether  the  child  had  acquired 
a  settlement  was  not  noticed.  As  to  Rex  v.  Benett  [d\ 
as  the  law  then  stood,  an  illegitimate  child  made  no 
part  of  the  family,  and  was  therefore  not  removable 
with  the  mother.  Then,  as  to  stat  4  &  5  4.  c,  76., 
that  act  applies  only  to  "  the  poor  in  England  and 
Wales"  Again,  before  that  act,  there  was  at  all  events 
much  doubt  how  far  relief  to  the  grandchild  was  relief 
to  the  grandfather.  In  Waltham  v.  Sparkes  {e)  it  seems 
to  have  been  held  that  it  was  so ;  in  Rex  v.  St,  Mary 
Westport(g)  (a  certificate  case),  that  it  was  not ;  and  Rex  v. 
Framlingham  (Ji)  is  a  similar  case  to  the  last  {i).  Then 

{a)  4B.  4;  Aid.  498.  (6)  5  ^.  ^  Jld.  720. 

<c)  3B.  4;  Aid.  410.  "  (d)  2  B.  ^  Ad.  712. 

(e)  Skin.  556.  (g)  3  T.  R.  44. 

ih)  Burr.  S.  C.  748.  (i)  See  Rex  v.  Cornish^  2  B.  ^  Ad.  498. 

O  4  the 
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The  King 
against 
The  Inhabit- 
ants of 
Mile  End, 
Old  Town. 


the  intent  of  stat.  4  &  5  W,^.  c,  76.  was,  in  this  respect^ 
not  to  determine  how  long  a  child  should  be  part  of  a 
family,  but  to  fix  an  age  up  to  which  the  liability  of  the 
head  of  the  family  should  continue,  wherever  and  however 
the  child  was  relieved.    This  is  plainly  the  effect  of  the 
sections  referred  to  on  the  other  side.    So,  by  sect.  58., 
relief  given,  under  the  rules  &c.  of  the  commissioners, 
to  a  pauper  above  twenty-one,  or  any  part  of  his  family 
under  sixteen,  is  a  loan  to  the  pauper ;  and  sect.  59. 
provides  for  the  attachment  of  the  pauper's  wages  in 
the  case  of  a  loan.    The  intention  seems  rather  to 
provide  for  reimbursing  the  parish,  than  to  define 
the  age  of  emancipation.    After  the  age  of  sixteen, 
Stat.  4:3  Eliz,  c.  2.  operates  as  before.    ^Coleridge  J, 
You  say  the  intention  of  the  legislature  was,  first, 
to  clear  up  all  doubts  whether  relief  to  the  child, 
while  under  the  age  of  sixteen,  made  the  head  of  the 
family  liable;  secondly,  to  enforce  the  liability  up  to 
that  age  by  special  provisions :  and  you  cite  cases  to 
shew  that  the  doubt  existed  before  the  act.    But  after- 
wards you  have  to  insist  that  the  head  of  the  family  is 
liable,  independently  of  the  act.]    An  Irishman  or 
Scotchman  is  so  liable,  because  the  previous  act  makes 
him  removeable,  with  his  family.  It  is  not  necessary,  for 
the  purpose  of  the  present  argument,  to  inquire  what  the 
effect  of  Stat.  4-  &  5      4.  c.  76.  is  with^respect  to  children 
of  English  parents  above  the  age  of  sixteen ;  though  it 
rather  seems  that  relief  to  them  is  not  necessarily  relief 
to  the  head  of  the  family.    ^Coleridge  J.   Do  you  say 
that  the  relief  to  the  child  has  a  different  effect,  accord- 
ing as  the  parent  is  English  or  Irish  P    The  statutes 
59  G.  3.  C.12.  s.  33.  and  3  &  4      4.  c.  40.  s,  2.  did  not  in 
terms  enact  that  relief  to  a  child  should  make  the  parent 

chargeable ; 
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chargeable;  they  only  authorized  the  removal  if  the  1835. 
person  became  chargeable  "  by  himself  or  herself,  or      "  ^ 

The  King 

his  or  her  family."]    That  shews,  at  all  events,  that  a  against 
Scotchman  or  Irishman  was   chargeable  through  his       ants  of 
children,  and  without  limitation  as  to  age.    If  stat.  Old^'own'. 
4  &  5      4.  c.  76.  should  be  held  applicable,  the  ille- 
tritimate  child  of  Ann  Cotteral  must  follow  the  mother's 
settlement  till  sixteen :  but  the  mother  had  no  settle- 
ment at  all,  according  to  Hex  v.  JLeeds  (a). 

Cur.  adv,  mlt. 


Patteson  J.  afterwards  in  this  term  (November 
25th)  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  the  removal  of 
the  pauper  with  her  infant  bastard  child  to  the  appellant 
hamlet  can  be  sustained;  and  that  depends  upon  this 
further  (and  principal)  question,  whether  she  ought  not 
to  have  been  removed  with  her  father  to  Ireland^  under 
the  provisions  of  S  &  4  JF,  4.     40.  s,2. 

The  case  states  that  the  pauper  was  born  in  the  ap- 
pellant hamlet,  of  Irish  parents,  who  have  gained  no 
settlement  in  England.  They,  therefore,  are  directly 
within  the  section  of  the  act  above  referred  to,  if,  at  the 
time  of  this  order  made,  the  father  had  become  charge- 
able to  the  parish  of  St,  Leonard's^  Shoreditch,  provided 
the  effect  of  it  has  not  been  altered  by  the  subsequent 
statute  of  4  &  5  4.  c.  76.  And  it  seems  to  us,  that 
the  pauper's  father  was  so  chargeable  at  the  time  in 
question. 

The  language  of  the  second  section  of  the  first  men- 
tioned act,  with  reference  to  this  subject,  is,  "  hath 

(a)  4  B,  ^  Aid.  498. 


actually 


202 


CASES  IN  MICHAELMAS  TERM 


1835.      actually  become  chargeable,"  "  by  himself  or  herself. 
The  Kino  family^'    Now  the  pauper  was,  at  the 

against       time  of  her  removal,  living  with  her  father  as  a  part  of 

1!,  The  Inhabit-  ... 

f  ants  of      his  family,  having  done  no  act  nor  contracted  any  re- 

Milk  End,  '        .       .  .  •  i     i         i  -r^  ,    «  , 

Oj.p  Town,  lation  mconsistent  with  that  character.  Rehef,  there- 
fore, to  the  pauper,  under  her  father's  roof,  in  the 
manner  stated  in  the  case,  did  render  the  father  re- 
moveable  to  Ireland^  and,  as  a  consequence,  the  daugh- 
ter also. 

It  is  now  to  be  considered  how  far  the  former  act  is 
affected  by  the  latter,  of  4?  &  5  4.  c,  76.  And  it 
is,  at  once,  observable  that  the  object  of  the  two 
statutes  is  perfectly  distinct.  The  former  is  confined 
merely  to  making  provisions  for  the  removal  of  certain 
persons  born  in  Ireland^  Scotland,  &c.,  who  have  gained 
no  settlements  in  this  country.  No  question,  affecting 
the  removal  or  settlement  of  persons  born  in  England^ 
is  touched  or  alluded  to,  whereas  the  objects  and  pro- 
visions of  the  latter  statute  are  purely  and  exclusively 
English.  Various  and  important  alterations  are  made 
in  the  law,  respecting  the  giving  of  settlements,  the 
duty  of  overseers,  and  the  management  of  the  poor,  all 
of  which  are,  of  necessity,  applicable  and  confined  to 
England,  It  is  observable,  also,  that  the  title  of  the 
act  itself  purports  to  concern  England  and  Wales,  and 
them  only;  nor  do  we  perceive  any  regulation  which 
has  the  slightest  relation  to  Ireland,  Scotland,  &c.,  the 
places  enumerated  in  the  first-mentioned  statute.  We 
think,  therefore,  that  the  sound  construction  and  inter- 
pretation of  the  two  statutes  is,  to  hold  them  to  be,  in 
effect  and  operation,  as  they  are  in  object,  wholly  sepa- 
rate and  distinct.  This  being  so,  we  are  of  opinion  that 
the  provision  in  the  fifty-sixth  section  of  4  &  5     4.  76., 

as 
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as  to  the  age  up  to  which  the  parent  is  to  be  deemed  1835. 
answerable  for  relief  ffiven  to  a  child,  viz.  sixteen  (what-      "  ~ 

°  ^  The  Kino 

ever  might  have  been  its  effect  upon  relief  given  to  a  against 

,       ,  M         n  f  Inhabit- 

child  above  that  age,  as  to  the  chargeability  of  the  parent,      ants  of 
if  the  parties  had  been  English^  on  which  we  give  no    olu  Town. 
opinion),  does  not  apply  to  the  present  case,  depending, 
as  it  has  been  already  stated  it  does,  on  stat.  3  &  4  4. 
c.  40.  s.  2. 

We  think,  therefore,  that  the  character  of  the  daugh- 
ter's residence  with  the  father,  and  his  liability  to  main- 
tain her,  and  to  be  considered  chargeable  by  relief  given 
to  her,  are  to  be  considered  as  they  would  have  been 
if  the  latter  act  had  not  passed. 

It  is  true  that,  in  the  case  of  Rex  v.  Whitehaven  (a\ 
the  sessions  had  quashed  an  order  of  justices  removing 
an  Irishwoman,  pregnant,  and  living  with  her  parents 
unemancipated,  to  her  birth  settlement,  upon  the  ground 
(as  appears  by  the  case)  that  she  ought  to  have  been  sent 
with  her  parents  by  a  pass  to  Ireland,  under  stat.  59  G.  3, 
c,  1 2.  s.  S3.,  which  has  the  same  expressions,  as  to  the 
chargeability  of  the  father,  as  stat.  3  &  4  4.  c.  40.  s.  2.; 
viz.  "  become  chargeable,"  "  by  himself  or  herself,  or 
his  or  her  family."  And  this  Court  quashed  the  order 
of  sessions  upon,  as  it  seems,  but  little  discussion,  and 
with  not  very  much  consideration.  Upon  that  case  two 
things  are  to  be  observed ;  first,  that  the  question,  how 
far  the  woman,  circumstanced  as  she  was,  could  gain  a 
settlement  by  birth,  was  not  noticed  at  all ;  whereas  in 
the  case  of  Rex  v.  Leeds  (Z>)  that  question  was  considered, 
and  it  was  held  that  birth,  in  such  case,  gave  no  set- 

(a)  5B.  cl  Aid.  720. 

(6)  ^  B.  ^  Aid.  498.    It  was  said  in  argument  there,  but  not  stated 
in  the  case,  that  the  children  had  birth  settlements  in  England. 

tlement ; 
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1835.  dement;  next,  that  the  decision  proceeds  expressly 
'   "I"      upon  the  ground  that,  under  stat.  59  G.  3.  c.  12.  s,  33.,  the 

The  King        r         ,    o  ^  ? 

against       chargeabilitv,  contemplated  by  the  statute,  "  was  the 

The  Inhabit- 
ants of      actual  asking  for  parish  relief,  and  not  the  constructive 

Mile  End,  i         «    /  f  \  i    •  ^ 

Old  Town,    chargeability     (or  pregnancy)  "  created  by  35  G.  3. 

c,  101.  5.6.;"  upon  which  it  may  be  sufficient  to  ob- 
serve that  the  defect,  upon  which  the  Court  held  the 
decision  of  the  sessions  wrong,  does  not  exist  here. 
Relief  in  this  case  was  actually  asked  for  and  given y 
before  the  order  of  removal  was  made. 

It  remains  to  add  that,  according  to  the  authority  of 
Rex  v.  Benett  (a),  the  bastard  in  this  case  cannot  be 
removed  with  [the  mother  to  Ireland.  This,  however, 
is  not  necessary  for  our  decision,  which  is,  that  the 
removal  of  the  pauper  (which  should  have  been  to  Irc" 
land)  to  the  appellant  hamlet  is  wrong ;  and  that,  there- 
fore, the  order  of  removal,  and  the  order  of  sessions 
confirming  the  same,  must  be  quashed. 

Order  of  sessions  quashed* 


(a)  2B,^Ad.n2, 
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The  King  against  The  Inhabitants  of  Woolfit.  S'lTtk 

ON  appeal  against  an  order  of  two  justices,  whereby  On  a  case  sent 
up  by  sessions, 

Dennis  Brown  and  Mari/  Ann  his  wife  were  removed  it  was  stated 
from  the  parish  of  Woolpit  to  the  parish  of  Haughly  not  being  re-'^'^' 
(both  in  the  county  of  Siiffolk\  the  sessions  quashed  the  parish  of 
order,  subject  to  the  opinion  of  this  Court  upon  the  TwomalTHvin^ 

following  case.  there  with  hav" 

o  mg  gotten  her 

The  pauper's  present  wife,  whose  maiden  name  was  with  child,  and 

*•  was  committed 

Mary  Ann  Pilbrow,  was  pregnant  by  him  before  mar-     the  county 

jail  at  B.  for 

riage.    M,  A.  Pilbrow  at  that  time  lived  at  Woolpit,  wantofsure- 
and  the  pauper  in  the  workhouse  of  the  incorporated  woman's  father 
hundred  o^  Stow:  the  parish  of  Haughly  is  in  the  suJety,^and 
hundred  of  Stow,  but  the  parish  of  Woolpit  is  not.  f^r^maf 
M,  A,  Pilbrow  charged  the  pauper  with  havine:  gotten  '°  ^^^^^ 

°  r     r  t)  &  pauper  re- 

her  with  child;  and,  on  the  21st  of  October  1833,  he  moved,  and 

after  residing 

was  apprehended  by  a  constable  of  Woolpit,  and,  on  there  a  week 
the  22d,  was  taken  by  him  before  a  magistrate,  who  on  woman,  became 
the  same  day  committed  him,  for  want  of  sureties,  to  the  aboS^a  week 
county  gaol  at  Bury  St.  Edmund's.    About  the  be-  r[age,^ind'wa's 
ginning  of  November,  Pilbrow,  the  father  of  ikf.  A.  Pit-  ^^^^^^^''^^l^ 
brow,  became  surety  for  the  pauper,  and  the  pauper  re-  lodgings  were 

1      r    J  r     r  paid  for  by  the 

turned  immediately  from  Bury  to  Woolpit.    On  the  woman's  father. 

The  case  then 

pauper's  coming  to  Woolpit,  Pilbrow  took  lodgings  for  stated  that,  on 
him  at  Woolpit  with  one  George  Howe,  at  terms  agreed  fhl  appeal^ 

against  the 

order  of  removal,  the  respondents  offered  to  prove  that  the  pauper  was  settled  in  II.,  but 
that  "  the  sessions  quashed  the  order,  on  the  ground  that  the  pauper  had  not  come  to  inhabit 
in  W.  within  the  meaning  of  stat.  13  cSc  14  Ca?\  2." 

Held,  by  Patteson  apd  Williams  Js.,  that,  upon  this  statement,  it  sufficiently  appeared  to 
this  Court  that  the  pauper  was  removeable ;  and  the  order  of  sessions  was  quashed,  and  the 
case  sent  back  to  be  reheard  : 

Absente  Lord  Denman  C.  J. ;  and  dissentiente  Coleridge  J.,  on  the  ground  that  the  ses- 
sions had  negatived  the  existence  of  an  intention  within  the  statute,  and  were  not  neces^irily 
wrong  as  to  the  fact. 

upon 
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1835.       upon  between  Hcfwe  and  Pilbronx),  and  Pilhrouo  subse- 
^        quently  paid  Howe's  charge  for  the  lodgings.  The 
against       pauper,  having  resided  about  a  week  in  the  lodgings  so 
ants  of      procured  for  him,  married  the  said  M,  A.  Pilbrow,  his 
WooLPiT.     present  wife,  on  the  12th  of  November,  at  Woolpit,  He 
continued  to  reside  in  the  same  lodgings,  until  he  was 
removed  on  the  20th  of  November  following,  by  the 
order  of  two  justices,  to  Haughly.    The  pauper  was 
relieved  by  the  parish  of  Woolpit  after  his  marriage;  but 
there  was  no  evidence  that  the  parish  had  been  put  to 
any  expense,  either  by  his  lodging  or  his  marriage. 
The  respondents  offered  to  prove  the  pauper's  settle- 
ment in  Haughly ;  but  the  appellants  insisted  on  resting 
their  case  upon  the  irremoveability  of  the  pauper,  on 
the  ground  that  he  had  not  come  to  inhabit  in  Woolpit. 
The  sessions  quashed  the  order,  on  the  ground  that  the 
pauper  had  not  come  to  inhabit  in  Woolpit  within  the 
meaning  of  stat.  13  &  14?  Car,  2.  c.  12. 

B,  Andrews  and  Austin,  in  support  of  the  order  of 
sessions.  The  case  was  not  drawn  by  counsel :  but 
the  substantial  question  raised  is,  whether  the  justices 
were  entitled  to  remove  the  paupers  from  Woolpit.  If 
Brown  did  not  come  thither  to  settle  or  inhabit,  he 
could  not  be  removed  (whether  settled  there  or  not), 
because  the  case  is  not  within  the  words  of  stat.  13  ^ 
14?  C.  2,  c.  12.  s.  1.,  "  coming  so  to  settle,"  and  "  come 
to  inhabit."  Stat.  35  G.  3.  101.  gave  no  new  power 
of  removal ;  per  Lord  Tenterden  in  Rex  v.  St,  Law- 
rence, Ludlow  {a).  There  it  was  held  that  a  person, 
who,   having  met  with   an  accident,  was   taken  to 

(a)  4-B.  ^  Aid,  66^.     And"  see  Lord  Ellenhorongh's  judgment  in  Bex 
V.  Alveley,  3  East,  566. 

a  parish 
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a  parish  and  remained  there  to  be  cured,  was  not  re-  1835. 
moveable  thence  within  stat.  13  &  14?  C.  2.  c,  12.  s.  1.,  „ 

The  Kino 

though  chargeable.    The  same  point  had  been  ruled  in  agaimt 

,  ,  Thelnhabit- 

IS^ex  V.      James  in  Bury  St.  Edmunds  (a),  where  the      ants  of 

W^OOI*  PIT* 

pauper  met.  with  the  accident  in  the  parish,  Lord  Ellen- 
borough  saying  that  he  had  not  come  animo  morandi. 
{Patteson  J.  This  case  is  more  like  Rex  v.  Chediston  (5).] 
There  the  question  was  one,  not  simply  of  irremoveability, 
but  of  actual  settlement,  by  occupation  of  a  tenement  as 
tenant  at  will :  there  is  nothing  of  the  kind  here.  Broxion 
merely  goes  to  a  house  provided  by  his  surety,  who  is 
also  the  father  of  the  woman  whom  he  is  going  to  marry. 
[Coleridge  J.  Is  it  not  a  question  of  fact,  for  what  pur- 
pose Brown  came  to  Woolpit  It  is  so ;  and  the  ses- 
sions have  expressly  decided  it  in  the  negative,  which 
constitutes  another  distinction  from  Rex  v.  Chediston  [b). 
And  their  decision  appears  to  be  right :  the  object  was 
probably  to  keep  out  of  the  parish  of  Haughty  ;  and  the 
facts  are  something  like  those  in  Rex  v.  Ashton-under- 
Lyne  (c),  where  Lord  Ellenborough  said  that  the  attempt 
was  to  establish  "  a  new  head  of  settlement  latitando" 

Bytes  and  J,  W.  Smithy  contra.  The  case  confines 
the  decision  of  the  sessions  to  the  point  of  law  :  the 
order  is  quashed  on  the  ground,  not  that  the  pauper 
had  not  come  to  inhabit  in  fact,  but  that  he  had  not 
come  to  inhabit  "  within  the  meaning  of  the  statute 
13  &  U  C.  2.  c.  12."  The  sessions  find  the  facts  which 
constitute  the  inhabitancy,  expressly ;  and,  even  if  they 
were  supposed  to  have  meant  to  negative  the  intention 
to  settle  or  inhabit,  that  would  be  inconsistent  with  the 

(a)  10  East,  25.  {b)  4  i?.  <J(-  C.  230. 

(c)  4  M.  4;  S.  357. 

facts 
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1835.       facts  actually  found.    For  they  find  an  actual  coming, 
and  an  actual  inhabitancy.  On  stated  cases  raising  ques- 

The  King       ^  "... 

against  tions  of  settlement  by  hiring  and  service,  the  Court, 
ants  of  although  the  sessions  have  sustained  the  settlement, 
WooLPiT.  examine  whether  the  facts  legally  constitute  it,  the 
question  becoming  a  mixed  one  of  law  and  fact.  The 
finding  of  sessions  was  not  considered  to  preclude  dis- 
cussion in  Ile:v  v.  Birmingham  (a),  Rex  v.  St,  La*wrence 
Ludlow  {b%  or  Rex  v.  St.  James  in  Bury  St,  Edmunds  (c). 
The  only  question  here  is,  whether  the  sessions  were 
right  in  the  conclusion  of  law  which  they  profess  to 
have  drawn  from  the  facts  stated  by  them.  Now  the 
meaning  of  "  settled,"  in  stat.  13  &  14  C.  2.  c.  12.  5.  1., 
may  be  explained  by  the  directions,  in  the  same  section, 
as  to  removal :  the  pauper  is  to  be  removed  to  the 
parish  where  he  was  last  legally  settled,  "  either  as  a 
native,  householder,  sojourner,  apprentice  or  servant." 
A  sojourning  is  a  temporary  residence :  the  word  was 
inserted  in  opposition  to  final  residence.  This  was  a 
sojourning,  supposing  it  to  have  been  only  with  the 
temporary  purpose  of  marrying  in  Woolpit,  In  Rex 
v.  Helsham  (d)  Lord  Tenterden  said,  "  There  is  no 
authority  to  shew  that  the  original  intent  of  the  party 
must  be  absolute  and  unqualified  to  continue  for  forty 
days."  As  to  the  suggestion,  that  this  was  a  contriv- 
ance to  keep  out  of  Haughly,  such  a  fact  must  be  ex- 
pressly found ;  per  Lord  Kenyon,  in  Rex  v.  Fillongley  {e). 
The  cases  cited  on  the  other  side  are  distinguishable  by 
the  circumstance  that  in  none  of  them  the  pauper  came 
with  any  animus  morandi,  even  for  the  shortest  time. 

(a)  14  East,  251.  (6)  4  ^.  f  Aid.  660. 

(c)  10  East,  25.  {d)  2  B.  ^  Ad.  623, 

(e)  2  T.  R,  711. 
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Patteson  J.  (a)    We  are  not  agreed  on  the  question 
whether  the  Court  is  here  concluded  as  to  the  fact.  If 
we  are,  we  have  nothing  to  do  with  the  case,  and  then 
it  was  absurd  to  send  it  to  us.    No  doubt,  however, 
such  cases  are  sometimes  sent.    Yet,  if  we  see  that  the 
finding  in  the  case  is  perfectly  contradictory,  and  if 
in  reality  the   facts  proved   shew   that  Brown  did 
come  to  Woolpit  to  settle,  but  the  sessions  mean  to 
find  that  he  did  not  in  law  so  come,  and  wrongly  re- 
fer it  to  us  as  a  matter  of  law,  then  I  think  the 
Court  can  take  cognisance  of  the  question,  especially 
if  the  order  of  sessions  be  contrary  to  the  tenor  of  the 
authorities.     They  find,  in  words,  that  Brown  was 
resident  in  the  workhouse  of  the  hundred  of  Stow,  in 
which  the  appellant  parish  is  situated ;  he  is  then  taken 
before  a  magistrate  and  committed  for  want  of  sureties; 
he  gets  a  surety,  who  is  the  father  of  the  woman  upon 
whose  charge  he  was  committed.    Then  the  sessions 
find  that  he  returned  to  Woolpit,   Brown  did  not,  in  the 
proper  sense  of  the  word,  return  to  Woolpit,  for  he  had 
not  been  there  before:  he  therefore  came  to  Woolpit, 
and  that  of  his  own  accord.    The  lodgings,  it  is  true, 
were  taken  for  him  without  his  own  interference :  still 
he  comes  and  resides.    If  so,  what  did  he  come  to  do, 
except  to  reside?'  I  cannot  see  a  doubt.    In  Rex  v. 
Helsham  (b)  Lord  Tenterden  said  that  it  was  not  neces- 
sary that  there  should  be  "  a  permanent  intent,"  under 
Stat.  13  &  14?  C.  2.  c.  12.  s,  1.,  the  recital  contemplating 
quite  the  contrary.    The  statute  therefore  applies  to 
temporary  residence.    I  go  the  length  of  saying  that,  as 
it  strikes  me  at  present,  if  any  man  come  for  the  pur- 

(a)  Lord  Denman  C.  J.  was  absent,  owing  to  indisposition. 
(&)  2B.  ^  Ad.  625. 
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1835.  pose  of  inhabiting  at  all  (provided  it  be  not  under  sucb 
'  circumstances  as  those  in  Hex  v.  St,  James  in  Buru  St. 

The  King 

against      Edmunds  (a)i  and  Rea:  v.  St.  Lawrence.  JLudlaw  (6),  where 

The  Inhabit-  ^  '  .  .... 

ants  of      the  persons  were  detained  by  accidents),  it  is  sufficient. 

The  act  says  "  come  to  inhabit."  I  do  not  say  that 
that  is  sufficient  to  give  a  settlement,  which  depends  on 
other  requisites,  such  as  renting  a  tenement,  hiring  and 
service,  and  so  on.  There  must  indeed  be  animus 
morandi :  I  do  not  say  that  merely  coming  as  a  guest 
will  bring  the  case  within  stat.  13  &  14  C.  2.  12.  5.  1. 
The  sessions  might  have  found  that  to  be  the  fact  here; 
but  they  have  not,  and  nothing  which  is  found  shews 
that  it  was  so;  on  the  contrary,  they  have  stated  what 
distinctly  shews  to  my  mind  a  purpose  of  residing.  Re:€ 
V.  St,  James  in  Bury  St.  Edmunds  {a)  has  nothing  to 
do  with  this  case :  the  remaining  was  not  voluntary 
there.  Hea:  v.  Birmingham  {c)  is  remarked  upon  by  Ab- 
bott C,  J.,  in  Rea:  v.  St.  Lawrence,  Ludlow  {b),  where  he 
says  that,  if  that  case  were  at  variance  with  Bex  v,  St. 
James  in  Bury  St,  Edmunds  («),  he  should  adhere  to  the 
latter.  But,  without  entering  into  the  question  of  the 
authority  of  Rex  v.  Birmingham  {c\  the  present  case 
differs  from  it ;  there  the  pauper  had  been  sent  from 
one  parish  to  another,  and  was  deterred,  against  her  will, 
from  quitting  that  in  which  she  was ;  yet  she  was  held 
removeable  from  it.  The  present  case  is  certainly 
stronger,  for  the  pauper  came  of  his  own  accord.  Now, 
without  saying  that  I  would  go  the  whole  length  of  the 
decision  in  Rex  v.  Birmingham  [c\  it  is  a  strong  autho- 
rity for  saying  that  here  the  pauper  came  to  settle. 
Therefore  the  only  question  is,  whether  we  are  con- 


{a)  \QEast,<2.5.  ■■  (b)  4  B.     Jld.  660. 

(c)  14East,25U 

eluded 
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eluded  as  to  the  fact.  I  think  not.  I  say  that  it  is  actually 
found  that  the  pauper  came  to  settle  ;  and  that  the  ses- 
sions, in  afterwards  finding  that  he  did  not,  meant  to 
raise  the  point  of  law. 

Williams  J.  I  am  of  the  same  opinion.  Of  what 
utility  it  might  have  been,  if  this  Court  had  always  re- 
quired that  facts  should  be  found  for  them,  I  do  not 
say :  it  is  infinitely  too  late  to  do  so  now.  The  books 
are  full  of  cases  in  which  this  Court  has  examined  facts. 
What  is  more  a  fact  than  fraud  ?  Yet  the  sessions  have 
found  fraud,  and  this  Court  has  reversed  the  finding* 
W^hat  more  than  occupation,  with  reference  to  rating? 
Yet  that  has  been  examined  by  this  Court,  What 
more  than  questions  of  dispensation  and  dissolution  in 
cases  of  hiring  and  service  ?  Those  have  been  over 
and  over  again  examined  by  this  Court,  and  the  finding 
of  the  sessions  corrected.  So  long  ago  as  the  time  of 
Lord  Hardwicke^  in  a  question  as  to  circumstantial  proof 
of  fraud,  he  said  (a),  ''the  justices  are  judges  of  the 
fact:  and  they  may  judge  of  the  fraud  arising  from 
the  facts:  but  we  are  judges  of  the  law  upon  the  facts, 
though  not  of  the  facts  themselves.  If  they  had  gene* 
rally  found  the  fraud,  we  might  have  been  bound  by 
such  a  general  finding :  but  when  they  state  the  facts 
particularly,  the  matter  is  as  much  open  for  our  deter- 
mination upon  it,  as  it  was  for  theirs."  And,  accord- 
ingly, the  Court  there  entered  into  the  question  of 
fraud,  and  found  contrary  to  the  finding  of  the  sessions. 
Cases  are  abundant  in  which  this  Court  has  decided  on 
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1855.      the  fact  of  occupation.    Thus,  in  Bex  v.  St.  Mary  the 
^        Less,  Durham  (a),  the  facts  were  aiTsbiguous,  and  the 
aguinst       sessions  found  that  there  was  no  occupation,  and  Law 

The  Inhabit- 
ants of      and  Chamhre  relied  on  this  as  conclusive ;  but,  as  the 

sessions  had  .stated  the  facts  upon  which  their  decision 

was  grounded,  Lord  Kenyon  answered,     that  is  the 

very  question  which  they  have  left  for  the  decision  of 

this  Court."    Here,  also,  it  is  plain  what  the  question 

is  which  the  sessions  have  submitted  to  us.   It  is  merely 

whether,  upon  the  facts  stated  by  them,  the  pauper  was 

removeable  in  law.    They  might  have  acted  on  their 

'  own  impression ;  they  were  not  compelled  to  state  a 

case  :  but  they  have  done  so.    We  therefore  are  bound 

to  come  to  a  decision.    As  to  that  decision,  I  can 

entertain  no  doubt.    The  meaning  of  stat.  13  &  14<  C  2. 

c»l2.  s.\,  is,  not  that  a  party  must  come  to  settle  under 

circumstances  which  would  constitute  a  settlement  if  the 

time  were  long  enough,  but  that  he  must  come  to 

inhabit.    Then  what  is  the  limit?   Is  it  to  be  a  week 

or  a  fortnight?  There  can  be  none.    Here  there  is 

nothing  to  restrict  the  intended  residence.    It  is  not 

stated  that  it  was  for  a  limited  time,  or  that  a  removal 

to  any  other  place  was  contemplated.    The  residence, 

therefore,  was  absolutely  unrestrained ;  a  circumstance 

which  was  negatived  in  the  cases  cited  in  support  of  the 

order  of  sessions.     Thus  in  Rex  v.  St,  La*mrence^ 

Ludlow  {b\  the  pauper  never  came  to  the  parish  :  in  Rex 

v.  Ashton-under-Lyne  (c)  the  deserter  never  came  to 

reside,  but  merely  to  escape  pursuit,  without  any  pur- 

(a)  4  T.  B.  477.    And  see  Lord  /fewyow's  judgments  in  Rex  v.  Field, 
5  T.  R.  591.,  and  Rex  v.  Whittleburt/,  6  T.  R.  466. 

{h)  4  JB,  4;  Aid.  660.  (c)  4  M.  <|;  S.  357. 

pose 
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pose  of  staying.  On  the  whole  facts  here,  the  statement 
of  the  sessions  leads  inevitably  to  the  conclusion,  that 
the  pauper  came  for  a  time  not  limited,  and  to  settle 
within  the  meaning  of  the  statute.  As,  therefore,  they 
have  made  that  statement,  to  shew  the  grounds  of  their 
decision,  we  are  bound  to  say  that  we  differ  from  it, 

Coleridge  J.    It  is  with  great  regret  that  I  dissent 
from  the  judgments  which  have  been  given.    I  am  very 
probably  wrong :  but  I  am  bound  to  express  my  opinion. 
We  do  not  differ  in  principle.    No  doubt  this  Court 
has  in  many  instances  entered  into  matters  of  fact 
brought  before  it  by  settlement  cases.   Most  lawyers  re- 
gret this :  I  do  not  defend  it :  though  the  object  of  it  has 
been  to  do  justice.   The  Court,  however,  has  taken  upon 
it  jurisdiction  as  to  matters  of  fact;  but  as  this  is  never 
done  quite  correctly,  no  one  would  wish  to  increase  the 
number  of  instances.  Therefore,  on  the  question  of  fact, 
if  distinct,  the  finding  is  not  to  be  disturbed,  except 
(and  it  is  an  exception  founded  on  good  sense)  that  the 
Court  will  always  interfere  with  the  finding  of  a  jury, 
which'  is  either  unsupported  by  evidence  or  contrary  to 
it.    Facts  are  for  the  jury;  yet  it  has  now  become  the 
inveterate  practice  of  the  Court  to  interfere  in  such 
cases ;  and  I  hope  that  it  always  will  be  so.    Then,  in 
this  particular  case,  is  the  question  one  of  fact  or  law  ? 
I  will  not  ask  the  meaning  of  the  phrase  "  coming  so 
to  settle ; "  but  clearly  it  has  always  been  treated  as  a  , 
matter  of  fact.  We  may  set  out  with  this,  then,  that  the 
question  is  one  of  fact :  that  is  not  controverted  either 
at  the  bar  or  by  my  learned  brothers.    Then  the  only 
questions  are,  have  the  sessions  decided  on  the  fact  ?  If 
so,  have  they  submitted  that  conclusion  of  fact  to  us  ? 
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1835.       Or,  if  they  did  not  intend  so  to  submit  it,  is  it  clearly 
wrong?    When  I  look  at  the  case,  I  cannot  doubt 


The  King 
against 
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ants of 

WOOLPIT. 


(were  it  not  that  one  of  my  learned  brothers  thinks 
otherwise)  that,  right  or  wrong,  the  sessions  have  found 
the  fact.  Although  they  state  facts,  and  desire  us  to 
determine,  yet  I  find  the  point  taken,  and  the  sessions 
saying  that  they  act  on  the  ground  that  the  pauper  had 
not  come  to  inhabit  within  the  meaning  of  the  statute. 
The  sessions,  therefore,  have  drawn  a  conclusion.  Then, 
is  it  without  any  foundation  ?  A  man  living  out  of  the 
parish,  and  being  the  putative  father  of  a  child  with 
which  a  woman  is  pregnant,  and  the  father  of  the  woman 
having  become  surety  for  him,  comes  to  the  parish. 
That  is  ambiguous  ;  he  might  come  with  any  intention. 
He  takes  no  house ;  but  he  lives  in  the  house  provided 
for  him  by  the  woman's  father,  marries  in  a  week,  and 
is  relieved  by  the  parish  in  about  a  week  after.  Then 
is  it  a  necessary  conclusion,  that  he  came  to  settle  or 
inhabit  ?  It  is  said  that,  if  he  did  not,  something  should 
be  stated  by  way  of  negative.  That  I  deny.  The 
respondents  are  to  justify  the  order;  it  is  an  affirmative 
fact  that  the  pauper  was  removeable.  They  must  prove 
the  facts  of  chargeability  and  of  the  animus  residendi. 
Then  is  the  conclusion  that  he  came  to  settle  or  inhabit 
necessary?  I  think  many  others  might  be  drawn  :  1  do 
not  say  that  others  should  be  drawn,  though  my  own, 
perhaps,  would  be  different  from  that  of  the  sessions : 
but,  compatibly  with  these  facts,  I  might  say  that  he 
did  not  come  to  settle  or  inhabit.  The  justices,  there- 
fore, are  not  necessarily  wrong. 

Now,  as  to  one  or  two  cases,  Rex  v.  Chediston  {a)  seems 

(a)  4  B.  ^  a  230. 
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to  me  no  authority  here.  When  you  once  have  a  ques- 
tion of  fact,  the  variety  in  the  circumstances  makes  it  un- 
necessary that  the  conclusion  should  be  the  same.  The 
question  there  was,  whether  the  party  was  an  occupier, 
and  it  was  held  that  he  was  so ;  and,  no  doubt,  any  sen- 
sible person  must  have  drawn  the  same  inference  from 
the  length  of  time.  The  question  in  the  present  case 
was  never  at  issue  there.  As  to  Rex  v.  Birmingham  {a), 
I  fairly  say  that  I  think  it  is  not  an  authority  by  which 
the  Court  ought  to  be  governed.  I  think  the  intention 
there  was  too  clear ;  and  it  seems,  besides,  that  Lord 
Ellenborough^s  attention  was  drawn  to  another  point :  he 
assumes  that  the  pauper  was  removeable  from  either 
parish,  and  asks  how  the  oscillation  between  the  two 
parishes  could  affect  the  order  df  removal  to  her  proper 
parish.  I  was  much  struck  with  Mr.  Smith's  very  able 
argument  on  the  words  of  the  statute.  But  I  say  tliat 
whoever  reads  the  whole  of  the  statute  must  see  that  a 
party  is  not  removeable,  unless  he  has  come  to  do  that 
by  which  he  would  obtain  a  legal  right  to  some  part  of 
the  stock  of  the  parish.  It  is  not  enough  that  he  should 
have  been  there  eight  or  ten  days,  turning  in  his  mind 
whether  he  should  stay  or  not.  The  ground  of  my  opi- 
nion is,  that  I  think  it  most  desirable  that  we  should 
keep  to  our  own  jurisdiction,  and  compel  the  sessions 
to  find  the  facts.  I  think  they  intended  to  do  so  here, 
and  I  cannot  see  that  they  are  necessarily  wrong. 
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Patteson  J.  This  order  must  be  quashed ;  but  the 
case  must  go  down  again  to  the  sessions,  the  respond- 


(a)  U  East,  251. 
P 
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1835.      ents  not  having  been  heard.    If  the  sessions  choose  to 
The  King         ^^^^      facts,  they  are  not  precluded. 


Coleridge  J.  It  is  much  to  be  regretted  that  it  so 
often  happens  that  sessions  cases  are  not  drawn  by 
barristers. 

Order  of  sessions  quashed,  and  the  case  sent 
back  to  be  reheard.  - 


The  Inhabit- 
ants of 

WOOLPIT. 


Nov.  16th. 

Pauper's  mo- 
ther applied  to 
W.y  a  carpet 
■weaver,  to  take 
him  into  his 


^nih.      The  King  against  The  Inhabitants  of  Great 

WiSHFORD. 

appeal  against  an  order  for  removing  Thomas 
Harman  and  his  wife  from  the  borough  of  Kidder- 
minster in  Worcestershire^  to  the  parish  of  Great  Wish- 
lF!^agreed"with  fo^d  in  Wiltshire,  the  sessions  confirmed  the  order, 
pauper*for  two  subject  to  the  Opinion  of  this  Court  upon  the  following 

years  on  trial, 
after  which,  if 
W.  and  pauper 
agreed,  he  was 
to  be  appren- 
ticed to  W. 
He  was  to 
have  board, 
lodging,  and 
washing,  but 
no  stated 
wages,  and  he 
was  "to  draw." 
Every  carpet 
weaver  is  at 


case : 


The  pauper's  father,  being  settled  in  Great  Wishford, 
died  in  1818  ;  and  in  1823  the  pauper's  mother  applied 
to  Samuel  West,  a  carpet  weaver  at  Kidderminster,  to 
take  her  son,  the  pauper,  into  his  employment.  West 
agreed  with  the  mother  to  take  the  pauper  for  two  years 
on  trial,  after  which,  if  the  pauper  and  master  agreed, 
the  pauper  was  to  be  apprenticed  to  West,    The  pauper 

first  taught 

"  drawing."  Pauper  served  above  a  year  under  this  contract,  in  the  borough  of  K.  These 
facts  being  proved  on  appeal  against  an  order  removing  pauper  to  IC ,  the  chairman  put 
it  to  the  sessions,  whether  there  had  been  a  hiring  and  service,  or  a  service  under  an  im- 
perfect contract  of  apprenticeship.  They  found  the  latter,  but  sent  a  case  for  the  opinion 
of  this  Court,  stating  the  facts  as  above : 

Held,  that  this  Court  might,  under  these  circumstances,  review  the  judgment  of  the 
sessions. 

But  that  the  judgment  was  not  to  be  disturbed,  there  being  grounds  for  the  finding. 
And  semble,  that  the  finding  was  right,  inasmuch  as  it  might  be  collected  from  the  case 
that  the  object  of  the  parties  was  learning  and  teaching. 

Was 
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was  to  be  found  in  board  and  lodging  and  washing,  by 
TVest^  but  was  to  have  no  wages,  except  what  West 
pleased  to  give  him  as  pocket  money.  The  pauper  was 
to-  draw.  The  pauper  went  to  West  as  agreed,  and 
worked  for  him  about  a  year  and  a  half,  living  in 
West^s  house  in  the  borough  of  Kidderminster  during 
that  period.  The  pauper  then  ran  away  from  Easter 
to  wheat  harvest,  when  he  returned  and  worked  for 
West  for  a  short  time  at  weekly  wages,  when  he  again 
ran  away  and  they  parted.  It  was  stated  by  a  magis- 
trate on  the  bench,  and  assented  to,  "  that  every  carpet 
weaver  is  first  taught  the  art  of  drawing  as  a  draw  boy." 
The  chairman  took  the  opinion  of  the  Court,  whether 
the  service  was  an  imperfect  contract  of  apprenticeship, 
or  a  hiring  and  service,  and  the  Court  found  that  it  was 
an  imperfect  contract  of  apprenticeship  («). 
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F,  V,  Lee  (with  whom  was  M*  Turner)^  in  support 
of  the  order  of  sessions.  It  may  be  admitted  that  the 
finding  of  the  sessions  is  not  conclusive,  if  the  Court 
perceive,  upon  their  statement,  that  the  decision  could 
not  have  been  arrived  at  consistently  with  the  facts. 
But  the  Court  will  not  reverse  the  judgment  of  the 
sessions,  if  supported  by  circumstances,  however  slight. 
To  contend  that  this  case  is  analogous  to  that  of  a  con- 
ditional hiring,  would  be  begging  the  question,  because 
in  every  such  case  the  hiring  has  distinctly  taken  place ; 
here,  the  question  is,  whether  there  was  any  hiring  or  not. 
In  Rex  V.  Helsham  (^),  where  the  pauper  entered  upon  a 
tenement,  to  live  upon  it  a  month  on  trial  for  nothing, 


(a)  It  was  stated,  during  the  argument,  that  this 
by  counsel. 

(6)  2  ^.  ^  Ad,  620. 


case  was  not  drawn 
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and,  if  he  liked  it  on  that  trial,  to  take  it  at  the  rent  of 
14:1,  a  year  at  Martinmas,  the  residence  on  trial  was 
held  to  incorporate  with  the  subsequent  residence  at  a 
rent,  for  the  purpose  of  giving  a  settlement :  but  there  the 
taking  on  trial  was  in  the  first  instance  distinct ;  it  was 
only  on  the  event  of  the  premises  being  liked,  that  the 
first  holding  and  the  holding  at  a  rent  became  incor- 
porated under  one  and  the  same  contract.  But  in  the  pre- 
sent case  there  was  never  any  distinct  contract  of  hiring. 
The  case  finds  that  it  is  usual  for  every  carpet  weaver 
to  be  first  taught  the  art  of  drawing  as  a  draw-boy. 
The  contract  therefore  was,  that  the  pauper  should  go  on 
trial  as  a  draw-boy  for  two  years,  and  afterwards,  if  ap- 
proved of  by  the  md,ster,  be  bound  apprentice.  It  is  true 
that  one  fact  is  wanting  here,  which  has  influenced  the 
Court  in  deciding  such  cases  ;  no  expression  is  used  in  the 
contract  which  directly  implies  teaching  or  learning.  But 
the  intention  of  the  parties  may  be  collected  from  other 
circumstances.  In  Ilea:  v.  Edingale  (a)  the  master  had, 
refused  to  take  the  pauper  as  an  apprentice ;  but,  as  it 
had  been  agreed  that  the  pauper  was  to  go  to  him  to 
learn  his  trade,  Lord  Tenterden  said,  "  that  being  the 
object  of  the  parties,  expressed  at  the  time  of  making 
the  agreement,  I  cannot  distinguish  this  from  the  case 
of  Hex  V.  Combe  (6)."  There  the  contract  was  held  to 
be  an  imperfect  contract  of  apprenticeship,  and  the 
object  contemplated  by  the  parties  when  making  it  was 
admitted  to  be  a  proper  test  of  its  nature.  And  in  Hex 
V.  Edingale  (a)  Lord  Tenterden,  speaking  of  the  ques- 
tion whether  the  contract  then  before  the  Court  was 
one  of  apprenticeship  or  of  hiring  and  service,  said,  "  if 


(a)  10  B.  4;  a  739. 


{b)  8B.4;  a  82. 
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that  was  a  question  of  fact,  as  it  may  be,  the  sessions 
have  decided  it."  [Patteson  J.  If  the  sessions  have 
negatived  a  contract  of  hiring  and  service,  it  is  sufficient 
for^  you,  if  that  can  be  a  right  conclusion  from  the 
facts]. 

W,  J,  Alexander  and  Whitmore  were  then  called  upon 
by  the  Court.  This  is  a  case  in  which,  upon  the  facts 
stated,  it  is  clear  that  the  judgment  of  the  sessions  ought 
not  to  be  held  conclusive,  according  to  the  doctrine  laid 
down  in  Rex  v.  Woolpit  even  by  Coleridge  J.,  who 
differed,  as  to  the  particular  case,  from  the  rest  of  the 
Court.  The  Justices  at  sessions  had  the  alternative 
put  to  them,  whether  (as  it  is  stated)  "  the  service  was 
an  imperfect  contract  of  apprenticeship,  or  a  hiring  and 
service."  They  have  found  the  first,  a  conclusion  which 
cannot  be  supported,  but  they  have  not  expressly  nega- 
tived the  last ;  they  have  not,  therefore,  found  that,  if 
their  opinion  was  wrong  as  to  the  contract  of  appren- 
ticeship, there  was  not  a  hiring  and  service.  On  the 
contrary,  as  no  third  proposition  appears  to  have  been 
before  them,  they  may  be  taken  to  have  found  that,  if 
that  part  of  the  alternative  to  which  they  inclined  was 
not  true,  the  other  was.  They  have  at  any  rate  left  the 
matter  in  doubt :  the  whole  is  referred  to  the  Court,  and 
may  be  dealt  with  by  them  according  to  the  facts,  if 
those  are  clear,  as  was  done  in  Rex  v.  Tedford{f>)^ 
Rex  V.  St,  Margarefs,  King's  Li/nji  (c),  and  Rex  v.  New- 
town (d).  Then,  as  to  the  question  itself.  Rex  v.  Hel- 
sham  {e)  is  not  in  point,  because  there  the  trial  proved 

(a)  Ante,  p.  209—216.  (6)  JSurr.  S.  C.  57. 

(c)  SB.^C.  97.  {d)  lA.^E.  238. 

(e)  2B,  ^  Ad.  620. 
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satisfactory,  the  residence  went  on  uninterruptedly,  and 
one  part  of  it  became  incorporated  with  the  other. 
Here,  in  the  first  place,  the  contract  was  not  an  imper- 
fect contract  of  apprenticeship.  The  criterion  upon 
this  subject  is,  whether  the  object  of  the  parties,  in  their 
agreement,  was  teaching  and  learning,  or  service;  Rex 
V.  Edingale  (a),  Rex  v.  Crediton  (b),  Rex  v.  Newtown  (c). 
Here  the  object  was,  not  that  the  boy  should  learn,  but 
that  it  should  be  ascertained  whether  or  not  he  was 
capable  of  learning.  There  was  no  premium,  no  written 
instrument,  and  nothing  expressly  said  of  teaching  and 
learning.  The  terms  used  were  such  as  exclude  the 
possibility  of  a  present  contract  of  apprenticeship  being 
created.  The  arrarigement  for  a  future  apprenticeship 
contradicts  the  supposition  of  a  present  one.  That  being 
so,  the  finding  of  the  sessions  on  this  point  does  not  bind 
the  Court;  unless  it  can  be  contended  that  the  finding 
would  have  been  conclusive  if  the  parties  had  actually 
drawn  an  agreement  reciting  that  an  apprenticeship 
was  not  contemplated.  Secondly,  there  was  a  contract 
of  hiring,  and  a  service.  Quoad  service  for  two  years, 
the  contract  was  absolute ;  the  apprenticeship  was  to 
depend  on  what  took  place  during  that  period.  The 
immediate  intention  is  plain ;  the  ulterior  views  are  not  to 
be  looked  at.  ^Coleridge  J.  Do  you  mean  that,  if  at  the 
end  of  a  month  he  had  been  found  unfit  to  learn  carpet 
weaving,  he  was  still  to  be  a  servant  for  two  years  ?] 
The  contract,  by  its  terms,  would  subsist  for  two  years. 
Even  if  the  hiring  was  conditional,  it  continued  for  a 
year  undefeated.  The  statement  by  a  magistrate,  that 
every  carpet  weaver  is  first  taught  drawing  does  not 

(6)  2  ^.  ^  AdA93. 


(a)  10  B.  ^  a  739. 
(c)  lA.^E.  238. 
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alter  the  case.  Perhaps  the  boy  had  learned  drawing 
already,  when  the  agreement  was  made  ;  or  the  learning 
might  be  incidental  to  the  service.  But  there  was  an 
absolute  contract  to  serve,  and  the  boy  worked  under 
it  for  a  year. 
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Patteson  J.  (a)   The  chairman  put  it  to  the  Court 
of  quarter  sessions,  whether  there  was  in  this  case  an 
imperfect  contract  of  apprenticeship,  or  a  hiring  and 
service.    The  sessions  found  the  one,  and  I  think  that 
in  doing  so  they  negatived  the  other.    It  is  now  con- 
tended, first,  that  we  are  not  at  liberty  to  enter  into 
the  question,  the  sessions  having  decided  on  it ;  and, 
secondly,  that,  if  we  do  enter  into  it,  the  judgment  of 
the  sessions  is  right.    The  line  of  demarcation  is  not 
plain  between  cases  in  which  this  Court  is  and  is  not 
bound  by  the  finding  of  the  sessions ;  but  there  is  clearly 
no  instance  in  which  this  Court  has  reversed  their  de- 
cision, unless  they  have  manifestly  come  to  a  conclusion 
which  was  wrong,  either  as  being  unsupported  by  the 
facts,  or  as  being  contradictory  to  them.    We  have 
been  pressed,  in  this  case,  with  the  decision  in  Bea^  v. 
Woolpit  (b),  but  there  my  brother   Williams  and  I 
thought  the,  finding  of  the  sessions  contradictory  to  the 
facts  appearing  on  the  case :  my  brother  Coleridge  was 
of  a  different  opinion.    Here,  we  all  think  that  the  ses- 
sions came  to  a  conclusion  warranted  by  the  facts. 
The  contract  might  have  received  either  of  the  two  con- 
structions submitted  to  the  sessions,  more  especially 
as  it  was  by  word  of  mouth.     In  Hea:  v.  SL  Mar- 


ia) Lord  Denman  C.  J.  was  absent  on  account  of  illness. 
(6)  Ant^,  p.  205. 
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garefs  King^s  Lynn  (a),  Bayley  J.  said  "  Every  case  of 
this  description  must  depend  upon  its  own  particular 
circumstances.  If  from  all  that  passed  between  the 
parties  at  the  time  when  the  contract  was  made,  they 
appear  to  have  contemplated  the  relation  of  master  and 
apprentice,  then  the  contract  must  be  considered  to  be 
one  of  apprenticeship  ;  and,  if  it  be  an  imperfect  appren- 
ticeship, no  settlernent  can  be  gained  by  serving  under 
it.  If,  on  the  other  hand,  it  appears  that  the  parties 
contemplated  the  relation  of  master  and  servant,  then  it 
must  be  deemed  a  contract  of  hiring,  and  a  settlement 
will  be  gained  by  serving  under  it."  The  sessions  are 
to  determine  upon  a  view  of  all  the  ci];'cumstances,  as 
Bailey  J.  truly  says,  if  the  contract  itself  be  ambiguous. 
In  subsequent  cases  the  criterion  has  been  stated  in 
rather  different  terms  from  those  used  by  Bayley  J.,  in 
Bex  V.  St,  Mar  garefs  King^s  Lynn  [a).  The  test, 
as  latterly  stated,  and  as  put  in  Bex  v.  Crediton  (3), 
and  Bex  v.  Newtown  (c),  is,  whether  or  not  the  contract 
was  for  learning  and  teaching.  Here  it  might  have 
been  inferred  from  the  circumstances  of  the  contract, 
either  that  the  master  was  to  take  the  pauper  for  two 
years,  to  see  whether  he  was  a  teachable  boy,  and  likely 
to  learn  the  business ;  or  that  he  was  to  take  him  for 
two  years  to  do  all  kinds  of  work,  and  that,  if  liked  at 
the  end  of  that  time,  he  was  to  be  received  as  an  ap- 
prentice. The  sessions  have  adopted  the  first  construc- 
tion, and  have  found  an  imperfect  contract  of  appren- 
ticeship. My  own  inclination  is  towards  the  same  con- 
clusion, but  I  think  the  circumstances  will  admit  of  a 
contrary  one.    It  is  suggested  that  the  sessions  must 


(a)  6JB.<^C.  99. 
(c)  1^.  ^  £^.  238. 


(6)  2  B.  cj;  Jd.  49S. 
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have  doubted  the  justness  of  their  own  decision,  or  they 
would  not  have  referred  the  matter  to  the  Court  as  they 
have ;  but  this  is  an  argument  which  may  always  arise, 
if  the  sessions  are  to  send  cases  at  all.  Upon  the 
whole,  I  think  that  enough  appears  in  this  case  to 
justify  the  order  of  sessions. 
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Williams  J.  I  am  also  of  opinion  that  there  is,  in 
this  case,  enough  to  support  the  order  of  sessions.  The 
supposed  difference  of  opinion  in  Bex  v.  Woolpit  {a) 
arose  merely  from  the  different  views  taken  of  the  facts 
of  that  case.  Here,  without  saying  whether  I  should  or 
should  not  have  decided  as  the  sessions  have,  I  think 
they  had  ground  for  finding  that  there  was  a  contract  to 
teach  and  learn  (as  I  presume  they  mean  to  say),  and 
not  a  contract  of  hiring.  And  if  the  case  shows  any 
ground  for  their  decision,  we  ought  to  support  it.  The 
word  "employment"  might  apply  to  either  description 
of  contract.  It  is  true,  the  agreement  here  was  not,  in 
terms,  that  the  boy  should  go  to  be  taught ;  but  it  might 
be  inferred  that  he  was  to  go  for  that  purpose :  he  was 
"  to  draw;"  and  that  most  probably  was  to  prepare  him 
for  the  particular  business.  One  expression  in  the  case, 
therefore,  with  respect  to  the  contract,  is  ambiguous,  and 
the  others  are  in  favour  of  the  finding.  I  should  have 
been  sorry  if  the  facts  had  proved  so  conclusive  against 
the  order  of  sessions,  that  we  could  not  have  maintained 
it ;  for  the  sessions  appear  to  have  acted  upon  the  case 
of  Rex  V.  Crediton  (^),  where  this  Court  over-ruled  a 
multitude  of  former  cases  (such  as  Rex  v.  Little  Bolton  {c\ 
and  Bex  v.  Eccleston  {d) ),  which  had  created  great  con- 


(a)  Ante,  p.  205. 
(c)  Cald,  367. 


(6)  2  B.  t^-  Ad.  493 

{d)  2  East,  29S. 

\ 
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fusion  by  establishing,  that  a  contract  in  which  the 
servant  was  not  expressly  retained  as  an  apprentice 
might  not  be  a  contract  of  apprenticeship,  although 
there  was  no  doubt  that  the  intention  of  the  parties  was 
teaching  and  learning.  Now,  a  more  plain  and  intel- 
ligible ground  has  been  laid  upon  which  to  decide  such 
cases,  namely,  the  object  contemplated  by  the  parties ; 
and  I  am  glad  that  the  sessions  in  this  instance  appear 
to  have  proceeded  on  that  ground. 


Coleridge  J.  In  Rex  v.  Woolpit  (a)  there  was  no 
difference  on  the  Bench  as  to  principle.  Every  ""one 
will  agree  that  the  jurisdiction,  upon  matters  of  fact,  is 
in  the  sessions :  this  Court  has  it  only  when  a  matter 
of  fact  is  referred  to  it  by  the  sessions,  or^where  they  have 
decided  on  the  fact  without  any  evidence,  or  against  evi- 
dence. The  first  question  here  is,  whether  the  sessions 
have  found  a  matter  of  fact.  I  think  that,  in  effect,  they 
have.  Then,  is  their  conclusion  necessarily  wrong  ?  I 
think  it  is  right,  therefore  I  cannot  say  that  their  decision 
ought  to  be  interfered  with.  An  imperfect  contract  of 
apprenticeship  exists,  where  the  parties  have  had  a 
perfect  contract  of  apprenticeship  in  view,  but  it  has 
not  been  thoroughly  carried  into  execution.  The  ob- 
ject of  such  a  contract  is,  that  the  master  shall  teach 
and  the  boy  learn.  That  was  contemplated  here.  The 
parties  would  not  go  to  the  expense  of  an  indenture, 
but  they  said  that  they  would  try  for  two  years  whether 
the  boy  could  learn  and  the  master  teach  him ;  and, 
if  it  proved  so,  the  boy  was  to  be  apprenticed.  Then 
there  was,  in  effect,  an  imperfect  contract  of  apprentice- 
ship.   It  is  said  that  no  express  words  signifying  in- 


(a^  Ante,  p.  205. 
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stmction  were  used ;  but  I  think  that  is  not  necessary, 
if  it  can  be  inferred  that  learning  and  teaching  were 
contemplated.  It  would  be  a  new  position  to  lay  down, 
that  an  intent  cannot  be  collected  in  the  absence  of 
express  terms. 

Order  of  sessions  confirmed. 
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Pearce  against  Cheslyn.  'Nofvith. 

REPLEVIN.    The  defendant  avowed  for  rent  ar-  By  a  paper 
entitled  a  me- 

rear ;  and  the  plaintiff  pleaded  in  bar  non  tenuit.  morandum  of 

agreementj 

On  the  trial  before  Vaughan  J.,  at  the  last  Leicestershire  signed  by 
assizes,  the  defendant,  to  shew  the  holding,  offered  in  defendanX'it 
evidence  two  papers.    The  first  was  entitled,  «  Memo-  deferdam^nd' 
randum  of  an  agreement  made  and  entered  into  the      had  agreed 

°  to  abandon  the  , 

29th  day  of  January  1833,  between  Bichard  Cheslyn^''  annexed  con- 

^  ^     tract  for 

[the  defendant]    and  John  Webberley     but,  in  effect,  it  taking  and  let- 

1  •  1     1      T  certain 

amounted  to  a  lease  of  the  premises  on  which  the  dis-  lands;  that 

,  ,  1  1        T       •      1   plaintiff  and 

tress  was  taken,  at  a  larger  rent  than  that  distramed  defendant 
for,  though  in  other  respects  on  the  terms  set  out  in  the  former' to^take, 
avowry.    The  second  was  annexed  to  the  preceding,      ihe  knds 
and  was  as  follows  :  —  "  Landey  Priory,  16th  March'  "P^^  con- 

°  ^  ^  ditions  con- 

1833.     Memorandum  of  agreement.     V^hereas  the  tained  in  the 

annexed  con- 

within  named  John  Webherley  and  Richard  Cheslyn,  tract;  "the 

,      .  1111  1  r>       1       said  rent  to  be 

navmg  agreed  to  abandon  the  annexed  contract  lor  the  annually  paid 
taking  and  letting  the  farm  and  lands  &c.  therein  pay^entl^^Jnd 
named,  called  &c.,  we,  William  Pearce,  of  &c.,  and  gsoz.f  anT"""' 
the  said  Richard  Cheslyn,  do  agree,  the  former  to  take  ^'^  further  bind 

^  o      '  ourselves  to  the 

other  to  execute 

a  similar  agreement  to  the  one  recited  and  referred  to."  This  agreement  had  a  8Z.  stamp. 
The  annexed  agreement  had  no  stamp,  and  was,  in  effect,  a  lease  from  the  defendant  to 
W.  setting  out  regularly  the  terms  of  the  tenancy,  &c. 

Held,  that  the  stamped  agreement  incorporated  the  unstamped  one,  and  that  the  two 
together  might  be  given  in  evidence  as  a  lease  on  the  terms  contained  in  the  unstamped 
one. 

Vol.  IV.  Q  and 
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and  become  tenant,  and  the  latter  to  let  and  to  farm  set, 
the  therein  farm  of  &c.,  upon  the  conditions,  agree- 
mients,  &c.,  contained  in  the  same,  dated  29th  January 
1833,  between  the  said  John  Wehherley  and  Richard 
Cheslyn^  the  said  rent  to  be  annually  paid  by  quarterly 
payments,  and  to  be  in  amount  220/. ;  and  we  further 
bind  ourselves  to  the  other  to  execute  a  similar  agree- 
ment to  the  one  recited  and  referred  to."  (Signed  by 
the  plaintiff  and  defendant.)  The  former  instrument 
had  no  stamp ;  the  latter  had  a  stamp  of  SI,  The 
plaintiff's  counsel  objected  that  the  former  instrument 
could  not  be  read  for  want  of  a  stamp  ;  anH  that  the 
latter  instrument  did  not  amount  to  a  demise.  The 
learned  Judge  over-ruled  the  objection,  and  the  defend- 
ant had  a  verdict.  In  this  term  [Fridai/,  Noveinher 
6th)  [a\ 

G.  T.  White  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had.  The 
agreement  between  the  defendant  and  Webberley  required 
a  lease  stamp,  and,  not  having  one,  could  not  be  read  at 
all ;  and,  if  that  be  left  out  of  the  evidence,  the  second 
agreement  cannot  of  itself  shew  the  terms  of  the  holding. 
[Lord  Denman  C.  J.  Suppose  an  instrument  refer,  for 
the  terms  of  the  holding,  to  the  terms  contained  in  a 
newspaper,  or  in  the  "  Attorney's  Pocket-book."]  Here, 
the  instrument  containing  the  reference  does  not  make 
a  present  demise.  The  parties  are  to  execute  an  agree- 
ment similar  to  the  original  one.  In  Poole  v.  Bentley  {b) 
an  instrument  containing  such  a  clause  was  held  to  be 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  JfilHams,  and  Coleridge  3s. 
{h)  12  East,  168,     ^  ^ 

a  lease; 


1835. 

Pearce 
against 
Cheslyn. 


Ch 


ESLYN. 
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a  lease;  but  in  that  case  there  was  an  additional  clause,  1835. 
**  This  agreement  to  be  considered  binding  till  one  fully  ' 

Pearce 

prepared  can  be  produced."  In  Staniforth  v.  Fox  [a)  against 
the  instrument,  which  was  held  to  be  a  lease,  contained 
words  from  which  it  was  inferred  that  the  relation  of 
landlord  and  tenant  was  to  commence  immediately : 
here,  nothing  appears  but  the  intention  to  create  such  a 
relation  by  a  future  instrument.  In  Doe  dem.  Pearson 
V.  Ries{b)  the  Court  called  in  aid  the  acts  of  the  parties 
4;o  explain  the  instrument :  but  here  there  was  no  evi- 
dence of  the  sort.  And,  besides,  in  that  case,  it  ap- 
peared from  the  instrument  that  the  party  occupying 
the  premises  was  to  make  an  immediate  outlay.  [^Cole- 
ridge J.  The  cases  are  collected  in  Mr.  Roscoe^s  Treatise 
on  the  Law  of  Actions  relating  to  Real  Property  (c)]. 
There  will  not  be  found  one  in  which  the  agreement 
has  been  construed  as  a  present  demise,  where  there 
has  been  an  absolute  engagement  for  a  future  execution 
of  a  lease,  and  no  hardship  appeared  to  be  thrown  upon 
one  or  other  of  the  parties,  if  the  agreement  were  not 
so  interpreted. 

,    Cur.  adv.  mlt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  here  was,  whether  proper  evidence  was 
given  of  the  demise.  We  think  the  agreement  between 
the  plaintiff  and  defendant  incorporated  the  earlier  one, 
and,  with  that  incorporation,  constituted  a  perfect  lease 
on  the  terms  of  the  earlier  agreement.    The  instrument 

(a)  7  JBing.590,  {b)  8  Bing.  178. 

(c)  Tit.  Ejectment,  p.  516— 523.  See  Warmanv.  Faithfull,  5  B.  ^ 
Ad.  1042. 

Q  2  drawn 
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1835. 

Pearce 
against 
Cheslyn. 


drawn  up  between  the  plaintiff  and  the  defendant  had  a 
stamp  sufficient  for  a  lease :  the  objection,  therefore,  as 
to  the  want  of  stamp  on  the  agreement  to  which  it  re- 
ferred, seems  to  us  unfounded. 

Rule  refused. 


Tuesday, 
Nov,  17th. 


HoLDEN  against  Raphael  and  Illidge, 
Esquires,  Sheriff  of  Middlesex. 


To  a  declar- 
ation against 
the  sheriff  for 
an  escape  on 
mesne  process, 
defendant 
pleaded  that, 
before  the  al- 
leged escape, 
and  before  the 
expiration  of 
eight  days 
from  the  arrest, 
he  took  a  bail 


^  ASE  against  the  sherifl[-  of  Middlesex^  for  the  escape 
of  Thomas  Smedley  Turner,  arrested  upon  mesne 
process  under  a  capias  at  the  suit  of  the  plaintiff. 
First  plea.  Not  Guilty. 

Second  plea,  that,  after  the  arrest  of  Turner,  and  be- 
fore he  was  suffered  to  go,  &c.,  and  before  the  expiration 
of  eight  days  after  the  arrest,  to  wit,  on  &c.,  the  de- 
fendants had  taken  from  him  a  bail  bond,  with  two 

bond,  duly 

subscribed  with  sureties,  whereby  &c.  (describing  the  obligatory  part 

a  condition  ac- 
cording to  the    of  the  bond),  to  which  said  bond  was  duly  subscribed  a 
form  of  the  sta-  .  ...  \      r  ir-i 

tute,  &c.,  and  certam  condition  according  to  the  rorm  oi  the  statute  m 

the  pkkitiff,"  ^^^^  ^^'5  putting  in  of  special  bail  for  the 

tiff  took  •  and^"  ^^^^  Tumer  according  to  the  exigency  &c.;  and  that 

the  replication  afterwards,  and  before  the  commencement  of  this  suit, 

traversed  that 

any  condition    to  wit  &c.,  the  defendants  duly  assigned  the  bail  bond 

was  subscribed 

according  to      to  the  plaintiff.   Verification.    Replication,  that  there 

the  form  of  the  ....       ,  ,       -i     i         i         .i  i  i 

statute,  &c.  was  not  any  condition  duly  subscribed  to  the  said  bond 
the^efendant  according  to  the  form  of  the  statute,  &c.,  in  manner 
did  not  support  and  form  &c.  Similiter. 

his  issue,  by 
producing  a 

bail  bond,  which  was  regular  in  all  respects  except  that,  in  the  recital  of  the  condition,  the 

writ  &c.  was  said  to  have  been  delivered  "  to  the  said  ;  "  and  that,  in  the  operative 

part  of  the  condition,  the  words  were  "  if  the  said  do  cause  special  bail,  &c. ;"  the 

prisoner's  name  being  omitted  in  those  two  places  only. 


On 
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On  the  trial  before  Littledale  J.,  at  the  Middlesex  1835. 
sittings  in  this  term,  the  escape  was  proved.  The  bond 
(which  was  in  a  printed  form)  was  produced,  and  ap-  against 
peared  to  be  complete  in  the  obligatory  part,  containing 
the  names  of  Turner  and  his  two  bail  as  obligors.  The 
condition,  in  the  usual  form,  recited  that  the  above 
bounden  Thomas  Smedley  Turner  had  been  taken  by 
virtue  of  a  writ  against  the  said  Thomas  Smedley  Turner^ 
and  that  a  copy  of  the  said  writ,  together  with  every 
memorandum  or  notice  subscribed  thereto,  and  all  in- 
dorsements thereon,  was  on  execution  thereof  duly 

delivered  to  the  said  ;  and  whereas  he  is  by  the 

said  writ  required  ,to  cause  special  bail  to  be  put  in  for 
him  in  the  said  Court  to  the  said  action  within  eight 
days  after  execution  thereof  on  him,  inclusive  of  the  day 
of  such  execution  ;  now  the  condition  of  this  obligation 

is  such,  that  if  the  said  do  cause  special  bail  to 

be  put  in  for  him  to  the  said  action  in  his  Majesty's 
said  Court,  as  required  by  the  said  writ,  then,  &c.'' 
The  two  blanks  were  not  filled  up.  The  defendants' 
counsel  contended  that  this  bond,  notwithstanding  the 
omissions,  supported  the  plea.  The  learned  Judge  re- 
fused to  nonsuit,  but  gave  leave  to  move  for  a  nonsuit, 
and  a  verdict  was  returned  for  the  plaintiff  for  55/.  5s,  6d., 
the  sum  indorsed  on  the  capias  for  bail. 

On  the  same  day  ( Tuesday,  November  3d  {a) ), 

Alexander  moved  accordingly.  This  condition  was 
sufficient  under  the  issue  on  the  second  plea.  The  ob-^ 
ligatory  part  gives  the  full  names  of  the  obligors ;  and 
the  recital,  at  the  commencement  of  the  condition,  gives 


(a)  Before  Lord  Denman  C.  J.,  Pattesouy  Williams,  and  Coleridge  3s. 

Q  S  the 
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1835.       the  name  of  the  party  arrested,  and  shews  that  the  writ 
was  against  him  by  that  name :  then  the  condition  re- 

HOLDEN  ° 

against       cites,  that  a  copy  of  the  said  wti't  was,  on  the  execution 

Raphael. 

thereof,  duly  delivered  "  to  the  said  The  due 

delivery  could  only  be  to  the  party  arrested,  and  the 
blank  must,  therefore,  be  read  as  if  filled  up  with 
Turner^s  name.  The  recital  then  continues,  "  And 
whereas  he  is  required  bi/  the  said  m-it"  &c.;  the  re- 
quisition of  the  writ  could  only  be  upon  the  party  ar- 
rested. So  the  word  him,  occurring  twice  immediately 
after,  must  be  referred  to  Turner.  Then  follows  the 
condition,  "  that  if  the  said  — —  do  cause  special  bail 
to  be  put  in  for  him  there  can  be  no  doubt  that 
the  blank  means  the  same  person  as  the  word  him^ 
which  must  refer  to  the  person  referred  to  by  the  word 
him  just  before ;  and  that  clearly  identifies  the  whole 
with  Turner,  the  defendant  named  in  the  writ.  The 
doctrine  of  intendment  was  carried  quite  as  far  as  this 
in  Coles  V,  Hulme{a),  where,  in  an  action  on  a  bond 
for  7700/.J  issue  being  joined  on  non  est  factum,  the 
bond  produced  had  in  the  obligatory  part  merely  7700, 
without  any  thing  to  designate  pounds.  By  the  con- 
dition, it  appeared  that  the  bond  was  given  to  secure 
various  sums  of  money  composed  of  pounds  ;  and  Lord 
Tenterden,  at  Nisi  Prius,  held,  that  from  this  the  word 
"  pounds "  might  be  intended  in  the  obligatory  part : 
and  the  Court  refused  a  rule  for  a  nonsuit.  Lord 
Tenterden,  in  bank,  said,  "  In  every  deed  there  must 
be  such  a  degree  of  moral  certainty  as  to  leave  in  the 
mind  of  a  reasonable  man  no  doubt  of  the  intent  of  the 
parties.    The  question  in  this  case  is,  Whether  there  is 

(a)  SB.  ^  C.  568. 

in 
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in  this  bond  that  degree  of  moral  certainty  as  to  the 
species  of  money  in  which  the  party  intended  to  become 
bound?"  And  Baj/lej/  J.  said,  "  It  has  been  decided, 
that  in  furtherance  of  the  obvious  intent  of  the  parties, 
even  a  blank  may  be  supplied  in  a  deed."  The  reporters 
suggest  in  a  note,  that  the  decision  alluded  to  was  Lord 
Say  and  Seal's  Case  {a\  where  this  Court  supplied  the 
name  of  the  bargainor,  in  the  operative  part  of  a  bargain 
and  sale  to  make  a  tenant  to  the  praecipe,  the  other  parts 
of  the  deed  enabling  them  to  do  so;  and  the  decision  was 
affirmed  in  the  House  of  Lords  {b).  In  the  same  note, 
other  cases  are  cited  to  a  similar  effect;  and,  among  others, 
Langdon  v.  Goole{c\  which  strongly  resembles  the  present 
case.  The  nature  of  the  instrument  here  is  in  favour  of 
the  desired  intendment ;  for,  by  stat.  23  H.  6.  c,  10.  s,  7., 
the  form  of  the  condition  is  prescribed,  "  that  the  said 
prisoners  shall  appear,"  &c.;  and  stat.  2  W.  4.  c,  39.  s,  4. 
directs  that  the  copy  shall  be  "  delivered  to  every  person 
upon  whom  such  process  shall  be  executed ; "  and  the 
act  last  mentioned  supplies  the  form  of  the  capias  (sched. 
No.  4.),  "  safely  keep  "  the  party  to  be  arrested  "  until 
he  shall  have  given  you  bail."  Now  here  the  name  of  the 
person  who  is  prisoner,  and  upon  whom  the  process  is 
executed,  clearly  appears  by  the  recital  in  the  condition ; 
and,  as  the  Court  must  know  judicially  to  whom  the 
writ  was  to  be  delivered,  and  who  was  to  put  in  bail, 
they  will,  from  this  knowledge,  and  to  avoid  presuming 
a  violation  of  duty,  supply  the  two  blanks.  In  Flight 
V.  Lord  Lake  (d)  the  column  in  the  memorial  of  an 
annuity,  which,  by  stat.  53  G.  3.  c,  141.  s.  2.,  should  have 


1835. 


(a)  10  Mod.  45. 

(6)  Lord  Say  and  Seale  v.  Lloyd,  4  Bro.  P.  C.  73.  (2d  edit.) 
(c)  ^Lev.  21.  {d)  2  New.  Ca.  72. 

Q  4 
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1835.      been  headed,  "  Person  or  persons  for  whose  life  or 
lives  the  annuity  or  rent  charge  is  granted,"  was  headed 

HOLDEN  "  &  &  ' 

against       thus,  "  Person  for  whose  the  annuity  is  granted;"  and 

Raphael.  , 

the  Court  supplied  the  word  "  life,"  Tindal  C.  J.  say- 
ing, "  The  only  question  is,  whether  any  person  apply- 
ing an  ordinary  understanding  to  this  memorial  could 
misapprehend  what  was  intended."  That  is  the  fair 
•        criterion  in  the  present  instance. 

The  Court  took  time  to  speak  to  Littledale  J. 

Cur,  adv.  vult. 

Lord  Den  MAN  C.  J.  on  this  day  said :  We  are  of 
opinion  that  there  is  no  ground  for  granting  a  rule. 

Rule  refused* 


Wednesday,      The  KiNG  as:ainst  The  Marchioness  Dowaojer 

mv.  18th.  ^  ^ 

of  DOWNSHIRE. 

An  indictment   TNDICTMENT  for  obstructing  "a  certain  common 

for  obstruction    A  ^  ^  ^ 

of  a  public  way,       and  public  footpath,  leading  from  the  turnpike  road 

describing  it  as 

from  A.  to-      from  the  parish  of  Omhersley  to  the  parish  of  Holt^  in 

wards  and  unto    ,  it  i  '  ^      ^        ^  r 

is  satisfied  the  county  &c.,  towards  and  unto  the  parish  church  oi 
public  w^y^  the  said  parish  of  Omhersley T  Plea,  Not  Guilty.  On 
leading  from  ^^-^^  h^^ot^  WUUams  J.,'  at  the  Worcester  Summer 

^.  to      though  ' 

turning  back-    assizes  1834,  the  obstruction  was  proved;  but  a  ques- 

wards  between  ^  ^ 

A.  and  B.  at     tiou  arose  whether  the  path,  shewn  to  be  obstructed, 

an  acute  ...  .  -  . 

angle ;  and      answered  the  description  in  the  indictment.    The  path 

though  the 

J)art  from  A.  to  the  angle  be  an  immemorial  way,  and  the  part  from  the  angle  to  B,  be 
recently  dedicated. 

J?,  was  a  church :  the  path  from  A. ,  after  passing  the  point  at  which  the  obstruction 
took  place,  reached  the  churchyard,  but  not  the  church,  before  reaching  the  angle  : 
Held  by  Lord  Denman  C.  J.,  and  semble,  per  Coleridge  J.,  that  this  proof  would  not  have 
supported  an  indictment  describing  the  whole  as  an  immemorial  way. 


com^ 
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commenced  at  a  point  in  the  turnpike  road  from  Om-  1835. 
hersley  to  Holt^  and  thence  was  continued  to  a  gate 

\  .  The  Kino 

opening  into  an  inclosure,  on  the  Western  side  of  that  against 

The 

inclosure*  The  obstruction  was  between  this  gate  and  Marchioness 
the  point  before  mentioned.  The  inclosure  contained  DownKLb^ 
the  site  of  the  old  parish  church  of  Omhersley,  which  had 
been  pulled  down,  and  the  new  parish  church,  which 
had  been  erected,  and  was  made  the  parish  church, 
under  an  act  of  parliament  (54  G.  3.  c,  ccxviii.,  local 
and  personal,  public).  From  the  gate  on  the  Western 
side,  a  path  passed  through  the  inclosure  between  the 
two  sites,  leaving  the  site  of  the  old  church  on  the  rights 
and  the  new  church  on  the  left,  to  a  gate  on  the  Eastern 
side  of  the  inclosure,  and  so  to  the  village  of  Omhersley^ 
Persons  entering  by  the  Western  gate,  going  to  the  old 
church,  turned  off  to  their  right  from  this  path,  after 
entering  the  inclosure,  and  went  to  the  old  church  by  a 
path  in  a  South  Eastern  direction,  forming  an  obtuse 
angle  with  their  previous  course.  Persons  entering  at 
the  Western  gate,  and  going  to  the  new  church,  followed 
the  Easterly  direction  further  on^  and  then  turned  off 
to  their  left,  by  a  gravelled  path,  in  a  North  Western 
directioUj  forming  an  acute  angle  with  their  previous 
course,  and  coming  up  to  the  new  church  itself.  Some- 
times, however,  persons  going  to  the  new  church,  almost 
immediately  after  entering  the  Western  gate,  quitted 
the  path  running  through  the  inclosure  from  West 
to  East,  and,  turning  to  the  left,  crossed  the  church- 
yard to  the  new  church  in  a  North  Eastern  direction^ 
forming  an  obtuse  angle  with  their  previous  course,  and 
some  evidence  was  given  to  shew  that  the  grass,  on  the  part 
of  the  churchyard  traversed  by  this  last-mentioned  route, 
was  kept  mown  for  the  convenience  of  persons  frequent^ 

ing 
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1835.  ing  the  new  church;  but  this  was  not  fully  established* 
The  spaces  round  the  sites  of  the  old  church  and  the 
new  church,  on  the  right  and  left  respectively  of  the 


The  King 


The 

Marchioness  path  from  the  Western  to  the  Eastern  gate  of  the  in- 
DownSire!  closure,  were  called  respectively  the  old  and  new  church 
yards,  but  they  were  open  to  each  other,  and  both 
within  the  one  inclosure.  The  path,  from  the  point  in  the 
road  from  Omherdey  to  Holt  to  the  Western  gate  of  the 
inclosure,  was  an  immemorial  public  path,  and  so  was  the 
path  leading  from  West  to  East  through  the  inclosure, 
and  that  connecting  the  last-mentioned  path  with  the 
old  church ;  but  the  public  paths,  if  any,  connecting 
the  path  from  West  to  East  with  the  new  church, 
did  not  exist  before  the  new  church  was  built.  The 
defendant's  counsel  objected  that  the  parish  church, 
mentioned  in  the  indictment,  must  be  considered  to  be 
the  new  parish  church ;  and  that  the  evidence  did  not 
shew  that  this  was  a  terminus.  His  Lordship  took  a 
note  of  the  objection,  arid  permitted  the  case  to  proceed : 
and  he  finally  left  it  to  the  jury,  whether  the  path  up  to 
the  new  church  had  been  dedicated  to  the  public. 
Verdict,  Guilty.  In  Michaelmas  term,  1834,  Jervis 
obtained  a  rule  to  shew  cause  why  the  verdict  should 
•  not  be  set  aside,  and  a  verdict  be  entered  for  the  de- 

fendant, or  a  new  trial  be  had,  on  the  ground  of  mis- 
direction, 

Talfourd  Serjt.,  Godson^  and  J.  Alexander^  now 
shewed  cause.  First,  the  terminus  is  correctly  described. 
Even  if  the  path  do  not  actually  come  up  to  the  edifice 
of  the  church,  it  does,  undisputedly,  come  to  the 
churchyard,  and  that  sufficiently  answers  the  description 

towards  and  unto  the  church."    Such  a  description 

cannot 
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cannot  possibly  mislead ;  and  the  obstruction  itself  was  1835. 
at  an  earlier  part  of  the  path ;  so  that  there  is  no  neces- 

.  .    .  '^^^  King 

sity  to  construe  this  part  of  the  description  very  strictly*  agaimt 

The 

Thus  in  Gierke  v.  Cheney  (a)  it  is  laid  down  that,  if  a  Marchioness 

.       .  ,  ,  .       .  f,  _      Dowager  of 

justification  in  trespass  be  made  out  m  virtue  or  a  road  Downshire. 
over  the  locus  in  quo,  it  is  not  material,  after  verdict, 
whither  the  road  leads.  Even  in  the  case  of  a  private  way 
it  is  not  njecessary  to  describe  the  intervening  closes ; 
Simpson  v.  Lewtbmaite  [b).  Rouse  v.  Bar  din  {c)  shews 
he  same  of  a  public  highway  of  which  the  termini  are 
set  out.  Lord  Loughborough  there  differed  from  the 
majority  of  the  Court;  but  the  opinion  of  the  majority 
was  upheld  in  Simpson  v.  Lewthwaite  {b).  It  is  true 
that,  in  Wright  v.  Rattray  (d),  a  way,  described  in  the 
declaration  as  leading  from  j4,  over  a  close  of  the  de- 
fendant, to  B.,  was  held  not  to  be  established  by  proof 
of  a  way  passing  from  A,,  over  the  defendant's  close, 
towards  B,,  but  intercepted,  between  the  defendant's 
close  and  B.,  by  a  close  over  which  there  was  no  way : 
that  was  because  the  easement  was  described  to  be 
where  it  could  not  be.  The  party  could  not  get  by 
that  *way  to  B,  And  Lord  Kenyon  suggested  that, 
if  the  way  had  been  described  as  towards  B.,  it  would 
have  been  good.  That  is  so  here.  In  Allen  v.  Ormond  (e) 
it  was  held  that  a  private  right  of  way,  laid  as  unto  and 
into  a  public  highway^  was  proved  by  evidence  of  a  pri- 
vate way  leading  to  a  public  Jhotway,  though  perhaps 
the  declaration  might  have  been  specially  demurred  to 
for  want  of  certainty.  Secondly,  the  path  does  in  fact 
lead,  by  a  route  which  deviates  from  a  direct  line  only 

(a)  1  Vent.  13.  (6)  S  B.  <^  Ad.  226. 

(c)  1  H.  JBl.  351.  (d)  1  East,  377. 

(e)  8  East,  4. 
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by  an  obtuse  angle,  up  to  the  edifice  of  the  church, 
by  the  first  turning  to  the  left,  over  the  mown  grass. 
[JVilliams  J.  You  can  hardly  carry  that  evidence  so  far 
as  to  make  out  a  path  over  the  grass.]  Thirdly,  the* 
path  actually  reaches  to  the  edifice  of  the  church,  by 
the  gravelled  path  in  the  north  western  direction.  It  is 
certainly  reflected  back  at  an  acute  angle;  but  this  is 
immaterial.  It  is  not  necessary  that  the  path  should  be 
straight ;  nor  are  there  any  rules  limiting  the  degree  in 
which  it  may  deviate  from  straightness.  It  would  be 
different  if  the  path,  as  described,  could  not  lead  to  the 
terminus  without  actually  retracing  some  part  back- 
wards*   That  was  the  case  of  Rex  v.  Great  Canfield  (a), 

Jervis,  Whateh/,  and  Talbot  contra.  It  is  laid  down 
by  Taunton  J.,  in  Simpson  v.  Lewthwaite  (5),  that  in 
pleading  a  public  highway  it  is  not  necessary  to  set  out 
the  termini,  but  in  pleading  a  private  highway  both 
termini  must  be  set  out  with  certainty.  But,  if  the  ter- 
mini of  a  public  highway  be  professedly  set  out,  as  here, 
they  must  be  proved  as  laid.  Here  they  are  not  so 
proved.  The  path  should  be  shewn  to  reach  actually 
up  to  the  terminus,  the  church.  One  test  of  this  is, 
that,  if  this  indictment  be  supported,  the  defendant  will 
be  charged  with  the  repair  of  all  up  to  the  church; 
therefore  nothing  less  ought  to  be  proved.  Again,  if 
she  were  hereafter  indicted  for  the  same  obstruction, 
and  the  indictment  were  to  describe  the  path  properly 
as  terminating  at  the  Western  gate,  this  record  would 
not  support  a  plea  of  auterfois  acquit ;  for  it  would  be 
said  that  the  previous  acquittal  might  have  been  for  an 
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(a)  6  Esp.  1 36. 


(6)  3  B,  4;  Ad.  233, 
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obstruction  between  the  Western  gate  and  the  church  : 
Simpson  v.  Lewtkwaite  {a)  and  Rouse  v.  Bar  din  [h)  shew- 
merely  that  the  mention  of  the  closes  between  the  ter- 
mini is  not  necessary.  Here  the  objection  is,  that  the 
termini  themselves  are  falsely  laid,  and  the  path  is  de- 
scribed as  extending  farther  than  it  actually  does  extend. 
Jackson  v.  Shillito  {c)  is  distinguishable  on  the  same 
ground :  there  the  party  was  entitled  to  go  from  one 
terminus  to  the  other,  as  he  claimed,  although  part  of 
the  intermediate  road  was  not  an  easement,  but  his  own 
close.  But,  where  the  party  had  actually  claimed  a 
right  of  way  over  a  close,  which  close  was  not  his 
own,  and  over  which  there  was  no  way,  it  was  held 
that,  as  he  could  not  reach  the  terminus  named  by 
the  described  way,  the  variance  was  fatal ;  Wright  v. 
Rattray  [d).  That  case  is  precisely  in  point;  for  here 
the  path  does  not  reach  the  terminus  named :  the  lan- 
guage of  Dodderidge  J.,  in  Slowman  v.  fVest  (e),  cited 
in  Wright  v.  Rattray  (d),  goes  still  further.  It  is  said 
that  the  terminus  is  referred  to  only  by  the  word  "  to- 
wards." But  the  expression  is  "towards  and  unto:" 
"  unto "  means  more  than  "  towards."  In  Lempriere 
v.  Humphrey  (g)  this  Court  held  that,  where  an  abuttal 
was  referred  to  in  pleading  by  the  word  "  towards,"  and 
the  other  side  did  not  complain  of  the  uncertainty,  but 
pleaded  over,  the  party  setting  out  the  abuttal  might  ap- 
ply the  description  to  a  place  not  contiguous  to  the  abut- 
tal, though  the  word  "  towards  "  was  improperly  used. 
That  shews  that  the  word  "  unto  "  restricts  the  descrip- 


(a)  3B.  <!;  Ad.  226. 

(c)  Cited  in  Wright  v.  Rattray,  1  East,  381. 
(.e)  Falm.  387. 


(6)  1  H.  Bl.  351. 
{d)  1  East,  377. 
(g)  QA.^E,  181. 
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1835.      tion  much  more  closely  than  the  word  "towards." 

Then,  if  it  be  necessary  to  shew  that  the  path  reaches 

The  King  .  .  ^ 

against      the  term inus  named,  does  this  path  do  so?    It  is  at- 

The 

Marchioness  tempted  to  establish  this  in  two  ways.  The  first  is  by 
DowNSHiRB.  the  passage  said  to  take  place  over  the  grass  in  the 
churchyard,  which  has  no  requisite  of  a  path.  The 
other  is  by  resorting  to  the  path  which  turns  back  to- 
wards the  church,  at  an  acute  angle  with  the  line  of 
path  previously  gone  over.  If  that  were  sufficient,  any 
route,  however  circuitous  and  indirect,  by  which  it  was 
possible  to  get  from  one  point  to  another,  might  be  de- 
scribed as  a  path  from  the  one  to  the  other.  It  must  be 
understood  that  the  path  should  lead,  in  the  common 
sense  of  the  words,  from  terminus  to  terminus ;  Ite:v  v. 
,  Great  Caiifield  (a).  Besides,  if  this  indirect  path  be  re- 
sorted to,  the  objection  arises,  that  what  is  called  a  path 
is  in  fact  two  paths  ;  one  being  ancient  and  immemorial, 
and  the  other  recently  dedicated.  Had  the  indictment 
described  the  whole  path  as  immemorial,  it  must  have 
failed,  on  proof  that  part  of  the  path  was  recent.  Here 
the  evidence  of  user  shewed  the  intention  of  the  pro- 
secutor to  treat  the  path  as  ancient  throughout ;  and  the 
indictment  so  explained  is  void  for  misdescription. 

Lord  Denman  C.  J.  It  apppears  to  me  that  there  has 
been  no  misdirection.  There  is  a  path  answering  to  the 
description  in  the  indictment,  by  which  you  may  reach 
Omhersley  church.  It  is  true  that  in  doing  so  you  must 
describe  an  acute  angle ;  but  that  does  not  make  a  vari- 
ance.   Rex  V.  Great  Canfield  {a)  is  the  only  case  which 


(a)  6  Esp.  1S6. 
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appears  to  raise  the  question  of  misdirection.  But  there,  1835. 
in  order  to  reach  the  terminus  by  the  path  described, 

^  The  King 

it  was  necessary  to  return  back  over  the  ground  already  against 

The 

passed.  Here,  no  part  is  passed  over  twice;  but  the  Marchioness 
objection  is  merely  that,  having  reached  a  certain  point,  Downshire^ 
it  is  necessary  to  turn  at  an  acute  angle,  and  go  on  to 
the  church  by  a  different  path.  But  this  latter  part  of 
the  path,  though  new,  is  as  much  a  public  path  as  the 
rest ;  so  that  no  difficulty  arises  in  that  respect.  If  the 
whole  path  were  described  as  immemorial,  there  would 
certainly  be  a  variance.  As  to  the  suggestion  respect- 
ing a  second  indictment,  and  plea  of  auterfois  acquit, 
I  do  not  feel  the  difficulty  r  it  would  alwaj^s  be  neces- 
sary to  shew  where  the  obstruction  complained  of  in 
the  former  indictment  took  place. 

Patteson  J.  I  think  there  was  no  misdirection.  I 
was  struck  with  the  argument,  that  part  of  the  foot- 
path in  question  was  an  ancient  way,  and  part  a;  way 
newly  dedicated.  But,  upon  consideration,  I  think 
that  creates  no  difficulty.  If  it  make  up  one  entire 
road,  it  is  immaterial  at  what  time  the  several  parts  be- 
came public.  If,  as  in  Rex  y.  Great  Canfield  (a),  the 
description  could  have  been  satisfied  only  by  going  to 
a  certain  point,  and  then  returning  back  by  the  same 
route,  it  would  have  been  a  different  case :  but  here  you 
go  along  an  ancient  highway,  and  make  an  angle  back- 
wards, but  do  not  retrace  any  part. 

Coleridge  J.  I  am  of  the  same  opinion.  If  the 
path  were  claimed  as  an  immemorial  highway,  I  should 

(a)  6  Esp..  136. 

feel 
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feel  a  difficulty;  but  that  is  not  so.  The  user  suffi- 
ciently makes  them  one,  for  the  purpose  of  the  in- 
dictment, provided  the  jury  find  that  all  is  a  public 
highway  to  the  church,  though  a  circuitous  one.  Per- 
haps it  is  rather  in  favour  of  the  prosecution,  that  the 
attempt  to  shew  a  way  over  the  grass  failed;  for  the 
inference  is  stronger  that  the  other  route  is  the  path. 


Williams  J.  I  thought  the  evidence  sustained  the 
allegations,  and  that  there  was  no  variance.  The  ques- 
tion comes  shortly  to  this  :  do  the  words  "  towards  and 
unto "  imply  any  degree  of  directness  ?  There  is  no 
rule  which  lays  down  that,  because  a  road  forms  an 
acute  angle  in  order  to  reach  a  terminus,  it  does  not 
lead  "  towards  and  unto  "  the  terminus. 

Rule  discharged. 
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Brown  and  Others  against  Tayleur.  ^Z'lfth 

ASSUMPSIT  on  a  policy  of  insurance.    On  the  trial  Insurance  on  a 
ship  "  at  and 

before  Lord  Denman  C.  J.,  at  the  sittings  in  London  from  her  port 

r       rrr  •    •  •  ill*  of  lading  in 

alter  Irinity  term  1834,  it  appeared  that  the  insurance  North  America 

1  T  IT  J     1  to  Liverpool.'''' 

was  upon  goods  and  merchandize,  and  also  upon  the  she  took  in 
body,  tackle,  &c.,  of  and  in  the  ship  PenritJi,  "  lost  p^*"^  . 

^         ^  I  cargo  at /t.,  in 

or  not  lost,  at  and  from  her  port  of  ladincj  in  North  ^^^ns- 

^  "  wick,  and  then 

America,  to  Liverpool     beginning  the  adventure  upon  sailed  from 
the  goods  from  the  loading  thereof  on  board,  &c.    A  in  the  same  ' 

,  ,  -,     ,  ,  r       ^        ^  '       province,  seven 

total  loss  was  proved;  but,  upon  the  case  tor  the  plain-  miles  distant, 
tiffs.  Sir  James  Scarlett,  for  the  defendant,  contended  bay^of  thTsea. 
that  there  had  been  a  deviation.    The  evidence  on  this       ^^^1^.  i 

completed  her 

point  was  as  follows :  —  ^^''S^'  ^""^  ^''^^ 

^  returned  to  A". 

The  Penrith  was  launched  at  Cocagne,  in  the  province  to  receive  pro- 
visions, &c., 

of  New  Brunswick,  at  the  end  of  June  1828.    Her  bur-  after  which  she 

1  k    n        1  r        ^  n  i       sailed  for  Eng- 

den  was  510  tons.    A  tew  days  after  she  was  afloat,  she  land,  and  was 
began  to  take  in  a  cargo  of  timber  at  Cocagne,  and  she  toyage.^^^^. 
continued  to  do  so  for  three  weeks.    The  lower  hold,  ^^^^  not  in  the 

'    way  irora  K,  to 

which  would  contain  from  400  to  500  tons,  was  loaded  at  Livfpooi.  B. 

and  JC  were 

Cocagne,    During  this  time  the  vessel  was  described  in  situate  on 

creeks  opening 

evidence,  as  lying  "  in  the  stream,  inside  of  the  Cocagne  into  the  bay, 

bar."    On  the  1st  of  August,  she  sailed  from  thence  to  spoken  of  by 

BuMouche,  described  by  different  witnesses  as  five,  and  arports^buT 

seven,  miles  distant,  to  complete  her  loading.    She  ar-  "hem^ha'd  a 

rived  there  in  a  few  hours.    Cocagne  and  Buktouche  are  jhey'^jld  "^^* 

situate  on  different  creeks  of  the  same  bay.    Buktouche  custom-house 

officers,  and 

is  not  in  the  line  of  voyage  from  Cocagne  to  Liverpool,  yere  under  the 

jurisdiction  of 

the  custom-house  of  St.  John,  New  Brunswick . 
Held  that,  after  the  ship  had  begun  to  load  at  IC,  that  was  her  port  of  lading  ;  that  the 
term  "  port  of  lading  "  in  the  policy  did  not  allow  of  her  afterwards  going  to  B.,  and  that 
her  doing  so  was  a  deviation. 

Vol.  IV.  R  The 
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1835.      lihe  Penrith  layoff  BuMouche  three  weeks  to  take  in 
the  residue  of  her  carofo,  and  returned  to  Cocame  on 

Brown  . 

against       the  2 2d  of  August  to  receive  provisions,  water  and 

rAYLEUlU  1         1  • 

wood,  and  to  get  the  ship  ready  for  sea  ;  but  she  took  no 
additional  cargo,  unless  (which  was  mentioned  as  doubt- 
ful) a  few  pieces  of  timber  on  the  deck.  She  sailed  for 
England  on  the  31st  of  August^  and  was  lost  on  the 
voyage.  Cocagne  was  spoken  of  by  witnesses  as  a  "  har- 
bour," and  a  "  port,"  and  Buktouche  as  a  "  port,"  but 
neither  had  a  custom-house,  though  there  were  officers 
of  customs  at  both  places,  and  it  appeared  that  both 
were  within  the  jurisdiction  of  the  custom-house  of  St, 
John^  New  Brunswick.  The  Penrith,  though  built  at 
Cocagne,  was  registered  at  the  port  of  St.  John  [a).  The 
letter  ordering  the  insurance  was  dated  August  25th, 
1828. 

The  Lord  Chief  Justice  gave  leave  to  move  to  enter 
a  nonsuit  on  the  objection  taken,  and  the  plaintiffs  had 
a  verdict.  In  the  following  term  a  rule  nisi  was  ob- 
tained for  entering  a  nonsuit,  or  for  a  new  trial  upon 
grounds  which  it  is  unnecessary  to  notice,  as  the  de- 
cision of  the  Court  did  not  turn  upon  them. 

Sir  J.  Campbell,  Attorney-General,  Wightman  and 
Crompton  now  shewed  cause.  At  all  events  there  is  no 
ground  for  a  nonsuit,  because  there  was  some  evidence, 
at  least,  upon  which  the  jury  might  be  asked  whe- 
ther Cocagne  and  Buktouche  were  not  parts  of  the 

(a)  It  appears  on  reference  to  a  map,  that  St.  John  is  on  one  side,  Cocagne 
and  jBuktouche  on  the  other,  of  the  neck  of  land  which  joins  New  Bruns- 
wick to  Nova  Scotia.  St.  John  is  on  the  bay  of  Fundi/.  Cocagne  and 
Buktouche  are  in  the  gulph  of  St.  Lawrence,  each  at  the  mouth  of  a  river. 
The  distance  from  St.  John  to  Cocagne  by  land  appears  to  be  about  100 
miles,  in  a  direct  line. 

same 
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same  port  of  lading,  within  the  meaning  of  this  policy.  1835, 
It  is  not  questioned  that  the  ship  was  bona  fide  em-  ' 

I  ^  Brown. 

ployed,  at  both  places,  in  taking  in  her  homeward  cargo, 
and  that,  if  the  word  "port"  in  the  policy  had  been 
"ports,"  she  would  have  been  protected.  The  inten- 
tion clearly  was  that  the  vessel  should  be  covered  by 
the  policy,  while  fairly  employed  in  taking  in  her  cargo 
in  North  America,  For  the  purposes  of  the  insurance, 
Cocagne  and  Buktouche  might  both  be  considered  as  the 
port  of  lading.  It  is  as  if  they  were  different  parts  of^ 
the  cove  of  Cor^,  or  any  similar  harbour.  In  point  of 
fact  it  is  well  understood  that,  on  coasts  where  wood  is 
taken  in,  ships  go  from  creek  to  creek  for  the  purpose ; 
and  the  present  policy  may  have  been  framed  as  it  is 
with  a  view  to  that  practice.  There  is  no  reason  for 
restricting  the  term  "  port"  to  the  first  place  at  which  the 
vessel  loads  a  piece  of  timber.  Suppose  this  insurance  had 
been  "at  and  from  her  port  of  lading  in  Jamaica;^* 
Cruikshank  v.  Janson  {a)  and  Warre  v.  Miller  (b)  shew 
that,  in  that  case,  going  from  one  part  of  the  island  to 
another,  in  any  direction,  for  a  legitimate  purpose  would 
not  have  vitiated  the  policy.  Bond  v.  Nutt{c)  is  to  the 
same  effect.  In  Constable  v.  Noble  [d\  which  may  be  cited 
for  the  defendant,  it  was  held  that  a  policy  at  and  from 
Lyme  did  not  protect  a  voyage  from  Bridport  Harbour, 
which  is  within  the  port  of  Lyme  ;  but  there  a  place  was 
named  in  the  policy,  and  the  voyage  was  commenced  from 
a  different  place.  So  in  Payne  v.  Hutchinson  {e)  a  ship 
insured  from  Caermarthen  sailed  from  Llanelly,  which  is 
a  member  of  the  port  of  Caermarthen^  and  the  voyage  was 

(a)  2  Taunt.  301.  {b)  4  B.  <^  C,  538. 

(c)  2  Cowp.  601.  (d)  2  Taunt.  403, 

(e)  2  Taunt,  405.  note  (a). 

R  2  held 
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1835.  held  not  to  be  protected :  but  there  also,  the  place  named 
^  in  the  policy  was  different  from  that  at  which  the  voyage 

against  Commenced  ;  and  the  policy  was  "  at  and  from  Caermar- 
then"  (not  the  port  of  Caermarthen\  which  evidently 
could  not  mean,  at  and  from  Llanelly.  And  the  two 
places  had  distinct  custom-houses.  The  vessel  cleared 
out  from  Llanelly^  not  Caermarthen,  To  make  the  pre- 
sent case  at  all  similar  to  that,  the  Penrith  should  have 
cleared  out  from  Buktouche,  Cocagne  and  Buktouche  may 
be  distinct  harbours,  but  they  are  not  distinct  ports* 
They  are  inconsiderable  places  on  the  coast,  not  having 
their  own  custom-houses,  but  subordinate  to  that  of  St, 
John,  A  ship  built  at  Cocagne  is  registered  at  St.  John, 
In  Warre  v.  Miller  [a)  Abbott  C.  J.  observed  that  it  did 
not  appear  whether  there  was  any  port,  properly  so 
called,  in  Grenada  ;  but  he  relied  on  the  fact  that  there 
was  only  one  custom-house  for  the  whole  island,  and 
adopted  the  proposition,  there  urged  in  argument,  that 
Grenada  must  be  considered  as  all  one  place.  It  is 
also  to  be  observed  here,  that  the  letter  ordering  the  in- 
surance was  dated  August  25th :  at  that  time  the  Pen- 
rith  had  returned  to  Cocagne,  and  there  was  nothing  that 
could  be  called  a  deviation  afterwards. 

Maule  and  Sir  W.  W,  Follett  contra.  First,  as  to  the 
nonsuit.  The  Lord  Chief  Justice,  when  he  over-ruled 
the  objection  and  reserved  leave  to  move,  must  be  con- 
sidered as  having  directed  the  jury  that,  if  the  particular 
facts  relied  upon  by  the  defendant  were  proved,  they 
could,  legally,  make  no  difference  as  to  the  verdict. 
The  distinction  between  "port"  and  "ports,"  in  such 


(a)  AB.  ^  C,  545. 


a  case 
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a  case  as  this,  is  practically  important.  If  the  ship  1835. 
might  sail  to  several  places  to  take  in  her  cargo,  the  ^ 
risk  was  greater,  especially  where  the  vessel  was  to  sail  against 
late  in  the  year.  The  Penrith^  when  at  Cocagne,  was 
lying  in  a  river,  which  was  a  harbour,  and  she  went 
into  the  open  sea  to  reach  BuJctouche,  According  to  the 
argument  for  the  plaintiffs,  she  might  have  gone  in  the 
same  manner  to  any  place  in  North  America,  without 
deviating;  and  the  policy  must  be  read  as  if  the  words 
her  port  of  lading  in  "  were  omitted.  The  usual 
form,  where  it  is  intended  that  a  vessel  shall  go  to  dif- 
ferent places,  is  to  say  "port  or  ports;"  to  give  liberty 
to  touch  at  different  ports ;  and  to  specify  "  port  or 
ports  of  discharge."  Here  the  words  are  port  of 
lading."  If  Cocagne  and  BuJctouche  are  not  one  port 
within  the  meaning  of  those  words,  the  plaintiff's  case 
fails,  unless  "  port "  can  be  shewn  to  mean  the  same  as 
"  port  or  ports."  The  word  "  port "  must  be  taken  in 
the  common  acceptation,  as  signifying  a  harbour  or 
haven.  If  a  vessel  were  lying  within  a  place  which 
in  the  commoli  acceptation  is  a  port,  and  merely  shifted 
from  one  quay  to  another,  it  could  not  be  said  that  she 
deviated  within  the  meaning  of  this  policy :  but  re- 
moving from  Cocagne  and  Buktouche  is  going  to  a  place 
entirely  different.  And  if  more  than  distinctness  of 
situation  is  insisted  upon,  to  constitute  different  ports, 
here  it  appeared  that  both  places  had  custom-house 
officers,  and  that  the  necessary  custom-house  regulations 
for  taking  out  a  cargo  might  be  fulfilled  at  either.  If 
this  does  not  make  them  distinct  ports  for  the  purpose 
of  the  policy,  it  must  be  contended  that  the  vessel 
might  have  gone  to  St,  John^  where  the  custom-house 
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was,  without  a  deviation.  In  CruicTcshanJc  v.  Janson  (a) 
and  Wan  e  v.  Miller  (b)  the  policies  were  "  at  and  from 
Jamaica^''  and  "  at  and  from  Grenada^  If  the  policy 
here  had  been  at  and  from  "  North  America^^  and  not 
"  her  port  of  lading  in  North  America"  the  case  would, 
so  far,  resemble  those ;  but  if  the  words  in  those  cases 
had  been  "  her  port  of  lading  in  "  Jamaica,  or  Grenada^ 
it  probably  would  not  not  have  been  held  that  the 
vessel  might  go  to  different  parts  of  the  island.  Con- 
stable V.  Noble  {c)  and  Payne  v.  Hutchinson  (d)  have 
not  been  distinguished  from  the  present  case.  It  is 
true  that,  in  those  instances,  the  voyage  was  at  and 
from  a  place  named ;  but  the  reasoning  upon  such  cases 
is  this.  Either  the  parties  intend  that  there  shall  be  a 
coasting  voyage,  preliminary  to  the  voyage  home, 
in  which  case  they  use  the  words  port  or  ports,'^ 
or  some  equivalent  expression,  and  a  higher  premium 
is  given ;  or  they  intend  that  the  insurance  shall  be  at 
and  from  a  single  port  of  lading,  and  use  the  appropriate 
words*  In  the  latter  case,  when  a  port  is  expressly 
named,  it  is  not  sufficient  that  the  voyage  be  com- 
menced from  some  place  which  is  merely  a  member  of 
that  port,  if  it  be  actually  a  distinct  point ;  at  all  events 
such  a  policy  will  be  taken  to  include  only  some  one  place 
which  in  common  understanding  is  considered  a  port* 
Cocagne  and  Biiktouche  no  more  constituted  one  port, 
in  this  point  of  view,  than  London  and  Gravesend,  If 
the  places  are  distinct,  their  distance  from  each  other  is 
immaterial.  In  Constable  v.  Noble  [c)  the  place  in  the 
port  of  Lyme  from  which  the  vessel  sailed  (Bridport 

(a)  2  TaunU  301.  {b)  4B.      C.  538. 

(g)  2  Taunt.  403.  (d)  2  Taunt.  405.  note  (a). 

harbour) 
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harbour)  was  only  nine  miles  from  Lyme,  at  and  from 
which  she  was  insured.  The  observation  upon  the  date 
of  the  letter  does  not  alter  the  case :  the  risk  was  to 
begin  at  and  from  the  port  of  lading,  whatever  that 
was,  and  might  commence  before  the  writing  of  the 
letter*  [^Patteson  J.  In  the  absence  of  fraud.]  If  the 
insurers  had  known  of  a  deviation  before  writing  the 
letter,  that  would  be  a  circumstance  of  fraud;  but  that 
is  not  suggested.  {Patteson  J.  Might  not  it  be  put  that 
BuJdouche  was  the  port  of  lading,  and  that  the  ship 
called  at  Cocagne  in  her  way  to  England  /*]  That  could 
not  be,  because  she  loaded  between  400  and  500  tons 
of  her  cargo  at  Cocagne,  before  going  to  BuJctouche. 

Lord  Denman  C.  J.  I  think  that  the  rule  for  a  non- 
suit must  be  absolute.  It  was  clear,  on  the  glose  of  the 
evidence  for  the  plaintiffs,  that  Cocagne  and  Buktouche 
were  two  distinct  places,  and  two  places  at  each  of  which 
there  might  be  a  lading.  There  was  no  technical 
meaning  to  be  attached  to  the  words  "  port  of  lading." 
If  it  could  have  been  shewn  that  the  two  places  were  in 
reality  one,  the  plaintiffs  should  have  produced  evidence 
to  that  effect.  My  only  doubt  was,  whether  there  should 
have  been  a  nonsuit,  or  whether  the  defendant  should 
have  been  called  upon  to  give  evidence  on  the  subject  | 
but  as  the  plaintiffs  themselves  have  made  out  a  prim^ 
facie  case  of  distinctness,  I  think  the  defendant  is  en-^ 
titled  to  a  nonsuit. 

Patteson  J.  I  am  of  the  same  opinion.  We  cannot 
construe  the  words  "  at  and  from  her  port  of  lading,'* 
as  if  they  were  "  at  and  from  her  ports the  expression 
used  points  out  one  single  place.    Kor  can  we  adopt  the 

R  4f  technical 
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1835.  technical  meaning  which  may  be  ascribed  to  "port," 
^^^^^  as  signifying  all  that  is  subject  to  one  custom-house,  or 
against       one  Dort  jurisdiction  I  the  result  of  which  would  be  that 

Tayleuk.  . 

a  ship,  under  such  a  policy  as  this,  might  sail  to  every 
part  of  a  district  so  situated.    The  cases  which  explain 
the  meaning  of  the  word  "  port,"  as  here  used,  are  not 
many.    There  is  one  (a),  where  a  brigantine  was  in- 
sured to  Barcelona,  and  at  and  from  thence,  and  two 
other  ports  in  Spain,  to  a  port  in  Great  Britain  ;  and 
she  put  into  a  place  situate  in  the  recess  of  a  bay, 
having  a  custom-house  and  port  captain,  and  having 
also  warehouses,  and  a  jetty,  with  accommodation  for 
small  vessels  only,  there  being,  however,  convenient 
anchorage  for  large  ones  in  the  roadstead;  and,  the 
ship  having  been  lost  in  the  roadstead,  this  was  held 
to  be  a  port  within  the  meaning  of  the  policy.   Here,  I 
think  that  "  port"  means  the  same  as  place,  and  that 
the  vessel's  place  of  loading  must  be  one  place.  When 
she  had  once  begun  to  take  her  cargo  at  Cocagney  that 
was  her  place  of  lading,  and  her  removal  afterwards  to 
Buldouche  was  a  deviation.    The  cases  of  insurance  at 
and  from  Jamaica,  and  Grenada,  do  not  apply.  There 
the  words  used  would  comprehend  all  places  in  the  island. 
If  the  policies  in  those  cases  had  said  "  at  and  from  her 
port  of  lading  in  Jamaica "  or  Grenada,  the  com- 
mencement of  the  voyage  would  have  been  restricted 
to  one  particular  place.    That  the  two  places  here  are 
within  the  jurisdiction  of  a  single  custom-house,  makes 
no  difference.    If  that  entitled  the  ship  to  go  from  one 
to  the  other,  she  might  also  have  gone  to  St.  John, 
In  construing  the  word  "  port"  as  the  place  of  lading, 

(a)  The  Sea  Insurance  Company  of  Scotland  r,  Gavin,  4  Bligh,  N.  S. 
578.    S:  a  2  Bow  ^  Clark,  125. 
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I  do  not  mean  to  say  that,  if  a  ship  were  at  a  particular 
quay  on  a  river,  as  at  Liverpool,  and  merely  removed 
to  another  quay  a  mile  or  two  off,  that  would  be  a  de- 
viation, because  the  vessel  there  would  be  all  the 
time  in  one  port  and  place  ;  but  it  is  a  deviation  if  she 
removes  to  a  different  town,  a  different  place  of  habit- 
ation, and  a  point  which  might  itself  be  her  place  of 
lading.  As  to  the  date  of  the  letter,  the  policy  would 
attach  when  the  vessel  began  to  load ;  and,  if  an  un- 
.  known  loss  had  happened  before  the  writing  of  the 
letter,  it  would  be  covered  by  the  policy.  I  think  that 
there  ought  to  be  a  nonsuit,  because  further  evidence 
could  not  have  altered  the  state  of  facts,  or,  if  it  could, 
the  plaintiffs  should  have  offered  it  when  a  nonsuit  was 
applied  for. 

Williams  J.  The  word  used  in  the  policy  is  "  port " 
of  lading,  in  the  singular  number :  we  cannot  construe 
that  as  ports.  And  the  moment  the  taking  in  of  the 
cargo  was  begun  at  Cocagne,  that  was  to  be  considered 
as  the  port  of  lading  designated.  Had  evidence  been 
given  that,  for  purposes  of  this  kind,  Cocagne  and  Buk- 
touche  formed  in  fact  only  one  place,  the  case  would 
have  been  different.  But  if,  by  means  of  the  con- 
struction attempted,  places  at  a  distance  from  each  other 
can  be  included  under  the  term  "  port  of  lading," 
what  rule  of  restriction  can  be  laid  down?  May  the 
places  be  fifty,  or  a  hundred  miles  apart  ?  "  Jamaica,''' 
and  "  Grenada^''  in  the  cases  which  have  been  referred 
to,  signified  the  whole  of  those  islands.  It  would  have 
been  a  violence  there  to  limit  the  meaning  of  the  policy 
to  a  single  port.  Here,  nothing  warrants  the  extension 
«    insisted  upon. 

Coleridge 
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1835.  Coleridge  J.    There  must  be  a  nonsuit  in  this  case', 

^"^^  unless  we  are  prepared  to  say  that  "  port  is  equivalent 
against  to  "  ports,"  or  to  "  port  or  ports."  The  plaintiffs  must 
contend  that  it  is  an  aggregate  term,  comprehending 
every  member  of  a  port,  together  with  the  chief  port 
itself.  But  I  think  we  are  not  at  liberty  here  to  con- 
strue the  word  with  reference  to  custom-house  regu- 
lations, but  must  consider  it  merely  as  indicating  a 
place.  Looking  at  it  in  this  way,  can  we  regard 
"  port"  as  an  aggregate  term,  comprehending  a  number 
of  neighbouring  places  ?  I  think  not,  and  for  this 
reason  among  others,  that  it  makes  a  difference  in  the 
risk  whether  a  ship  stays  at  one  place  to  load,  or  goes 
on  a  roving  voyage  to  pick  up  a  cargo.  It  is  important 
in  these  matters  that  parties  should  come  to  a  plain 
understanding  5  and  if  it  is  meant  that  a  vessel  should 
have  the  liberty  of  going  to  a  number  of  places,  though 
near  each  other,  the  party  insuring  had  better  express 
it  so,  than  run  a  risk,  at  least,  of  deceiving  the  under- 
writers. 

Rule  absolute  for  a  nonsuit  (a). 


(a)  See,  as  to  the  construction  of  the  word  "  port,"  The  Hull  Dock 
Company  v,  Browne,  2  B.  ^  Ad.  43. 
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MiNTER  af^ainst  Williams.  Fnday, 

°  Nov.  20th. 

CASE  for  infringing  the  plaintiff's  patent  for  a  re-      a  declara- 
tion for  infring- 

clining  chair.    The  first  count  of  the  declaration  ing  a  patent 

1  1         i«ii'Tt/r.  1         1      which  granted 

set  out  the  patent,  by  which  his  Majesty  granted  to  the  that  the  plain- 
plaintiff,  his  executors^  &c.,  full  power,  sole  privilege,  ot^eS^thould 
&c.,  that  he,  they,  and  every  of  them,  and  no  others,  "^rdsCand 
at  all  times  thereafter  during  the  term  of  fourteen 

°  vention,  and 

vears,  "  should  and  lawfully  might  make,  use,  ex-  foi"bade  all 

"  ^  persons  to 

ercise  and  vend  his  said  invention,"  within  England^  "make,  use,  or 

put  in  practice" 

&c.,  and  should  have  the  whole  profit,  benefit,  &c.  of  the  same,  or  to 
the  said  invention  during  the  term.    And,  to  the  end  i^mitate^ft,^' 
that  he  and  they  might  have  the  full  benefit  and  sole  pia/ji°ifrs*^^ 
use,  &c.,  his  Majesty,  by  a  subsequent  clause,  com-  plaintiff  Alleged 
manded  all  persons  in  England  &c.,  that  neither  thev  ^}^^}^^  de- 

°  "    fendant  with- 

nor  any  of  them  during  the  term  either  directly  or  license 

,  ,  ,     ^^posed  to  sale 

indirectly  should  make,  use,  or  put  in  practice,  the  said  articles  in- 

.  .  tended  to  imi- 

mvention  or  any  part  or  the  same,  or  in  anywise  coun-  tate,  and  which 
terfeit,  imitate,  or  resemble  the  same,  nor  should  make  hL  inventSn : 
or  cause  to  be  made  any  addition  thereunto  or  subtrac-  gg^ral  de- 
tion  from  the  same,  whereby  to  pretend  himself  or  ^"'"^^^j  that 

*  the  count  was 

themselves  the  inventor  or  inventors  thereof,  without       ^s  not 

stating  any- 

the  license,  consent,  or  agreement  of  the  plaintiff,  his  thing  which 

was  necessarily 

executors,  &c.    The  count  went  on  to  state  that  the  an  infringement 


defendant^  contriving  to  injure  the  plaintiff,  and  to  de- 
prive him  of  the  profits  &c.,  which  he  might  and  would 
otherwise  have  derived  from  the  sole  making,  using, 
exercising  and  vending  of  the  said  invention,  after  the 
making  of  the  letters  patent  and  enrolling  of  the  specifi- 
cation, and  within  the  term  of  years  &c.,  unlawfully  and 
unjustl}',  without  any  such  license  as  by  the  letters 

patent 


of  the  patent. 
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patent  was  made  requisite,  did  make,  use,  and  put  in 
practice  the  invention,  viz.  by  making  and  vending 
divers,  to  wit,  one  hundred  chairs  in  imitation  of  the 
said  invention.  The  fourth  count,  incorporating  by  re- 
ference all  the  introductory  statement  of  the  first,  alleged 
that  the  defendant  did  wrongfully  and  without  licence 
expose  to  sale  divers,  viz.  one  hundred,  other  chairs 
which  were  intended  to  imitate  and  resemble,  and  did 
imitate  and  resemble,  the  said  invention  of  the  plaintiff, 
in  breach  of  the  said  letters  patent,  and  in  violation  of 
the  privilege  so  granted  to  him  as  aforesaid.  General 
demurrer  to  the  fourth  count.  Joinder. 

Channell  in  support  of  the  demurrer.  Exposing  to 
sale,  merely,  is  no  violation  of  the  patent.  The  king 
grants  to  the  plaintiff,  and  his  representatives,  that  they 
alone,  shall  "make,  use,  exercise  and  vend"  the  inven- 
tion, and  that  they  shall  have  the  whole  profit  and 
benefit  of  it;  and  the  letters  patent  forbid  any  other 
person  to  "  make,  use  or  put  in  practice"  the  invention, 
or  to  counterfeit  or  imitate  it.  Exposing  to  sale  is  not 
vending,  nor  does  it  come  within  any  of  the  other  words 
of  the  granting  or  the  prohibiting  clause.  In  statutes, 
where  it  is  intended  to  make  the  exposing  to  sale  a  spe- 
cific offence,  express  words  are  used  for  the  purpose,  as 
in  the  acts  respecting  copyright  of  books,  8  Ajin  c.  19., 
12  G.  2.  c.  36.,  15  G.  3.  c.  53.,  and  the  acts  for  pro- 
tecting property  in  prints  and  other  works  of  art,  as 
8  G.  2.  c.  13.,  and  38  G.  3.  c,  71.  So,  by  the  game 
laws,  exposing  to  sale  has  been  made  a  distinct  offence. 
There  is  no  ground  therefore  for  contending  that  an 
exposure  to  sale  is  contemplated  in  a  patent  which 
makes  no  specific  mention  of  it.  The  Court  will  not 
deviate  from  plain  rules  of  construction  to  extend  pro- 
hibitions 
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hibitions  of  this  kind.     Coleman  v.   Wathen{a)  and  1835. 
Murray  v.  Elliston  (b)  shew  that  such  has  been  the 

^  MiNTKR 

principle  of  decision  in  analogous  cases.    (He  was  then  against 

^        ^  &  V  Williams. 

Stopped  by  the  Court). 

John  Evans,  contra.  The  count  sufficiently  shews  a 
violation  of  the  patent.  \_Patteson  J.  The  precedents  in 
such  cases  always  charge  a  selling.  Can  you  say  that 
an  exposing  to  sale  is  equivalent?]  The  word  "  sell" 
does  not  occur  in  this  patent.  "  Vend "  is  the  term 
used.  Exposing  to  sale  is  vending.  In  Johnson^s  Dic- 
tionary, the  explanation  of  "  to  vend,"  is  "  to  sell ;  to 
offer  to  sale."  In  the  Dictionary  of  the  French  Academy, 
some  of  the  interpretations  of  "  vendeur  "  apply  to  an 
oiFering  for  sale.  In  AinswortJC^  Dictionary,  "  vendo  " 
is  derived  from  "  venum  "  and  "  do,"  and  is  explained 
"  to  sell,  or  set  to  sale."  This  question,  therefore, 
cannot  receive  any  illustation  from  statutes  in  which  the 
word  "  vend  "  is  not  used.  And  taking  the  word,  as 
it  is  joined  with  others  in  this  patent  ("  make,  use, 
exercise,  and  vend  his  said  invention  "),  the  natural  and 
ordinary  construction  of  it  would  be,  sell,  or  offer  for 
sale.  As  to  the  construction  of  patents  generally,  in 
Harmar  v .  Playne  (c),  Holroyd  J.,  then  at  the  bar,  says 
in  argument:  "  Patents  were  formerly  considered  as 
injurious  monopolies,  and  were  therefore  construed  by 
the  courts  with  great  strictness  ;  but  now  when  a  more 
liberal  and  just  view  of  the  subject  prevails,  they  are 
properly  considered  as  highly  advantageous  to  the 
public,  by  holding  out  an  encouragement  to  ingenious 
men  to  disclose  their  inventions ;"  and  Lord  Eldon, 
when  presiding  in  C.  B.,  said,  in  a  case  of  CartinTight 

(a)  5  T.  R.  245.  (6)  5  B.     Aid.  657. 

(«)  1 1  East,  106. 

v.  Anwtt, 
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V.  Arnott{a\  in  Easter  term  1800,  that  they  were 
to  be  considered  as  bargains  between  the  inventors 
and  the  public,  to  be  judged  of  on  the  principle  of 
keeping  good  faith  by  making  a  fair  disclosure  of 
the  invention,  and  to  be  construed  as  other  bargains. 
But  further,  an  exposing  to  sale  may  come  within  the 
words  "  use"  and  "exercise."  One  use  which  a  party 
makes,  and  advantage  which  he  derives  from  an  in- 
vention, is  the  reputation  which  he  gains  in  his  trade 
by  offering  the  article  for  sale.  According  to  the 
argument  for  the  defendant,  a  man  might  exhibit  the 
article  in  question  for  sale  with  impunity,  if  he  only 
did  it  as  an  agent  for  some  other  person ;  or  at  least  so 
long  as  no  actual  sale  could  be  proved.  In  Jones  v. 
Pearce  (6),  merely  making  the  wheels  which  were  the 
subject  of  the  patent  was  held  by  Patteson  J.,  at  nisi 
prius,  to  be  an  infringement. 

Patteson  J.  (c).  There  no  contest  arose  on  that 
point.  The  declaration  contained  a  count  for  making; 
and  making,  without  leave  or  license  of  the  patentee, 
was  prohibited  by  the  patent.  Here,  the  prohibitory 
part  of  the  patent  does  not  even  mention  vending.  It  n 
has  hitherto  been  the  practice  of  special  pleaders,  in  de- 
clarations of  this  kind,  to  pursue  the  language  of  the 
patent  in  its  granting  or  its  prohibitory  part.  The  word, 
indeed,  generally  used  has  been,  not  "  vend,"  but 
"  sell."  It  cannot  be  doubted,  notwithstanding  the 
authorities  referred  to,  that  there  is  a  great  distinction 
between  vending  and  exposing  to  sale.    And  if  a  new 

(a)  See  Harmer  v.  Plane,  14  Ves.  131,  136,  where  the  dictum  is 
referred  to,  and  the  case  is  cited  as  Cartwright  v.  Earner, 
(h)  Godson  on  Patents,  Supplement,  pp.  10,  65. 
(c)  Lord  Denman  C.  J.  was  absent. 

term 


1835. 


MiNTEa 

against 
Williams. 
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term  is  introduced  in  this  patent,  it  is  no  injury  to  the 
patentee  to  say  that  he  should  follow  the  language  so  in- 
troduced, and  use  the  word  "  vend"  in  his  declara- 
tion. If  he  will  adopt  a  different  expression,  and  then 
come  to  the  Court  and  maintain  that  it  is  an  equivalent 
one,  I  think  we  ought  not  to  encourage  a  speculation  of 
that  kind. 

Williams  J.  Concurred. 

Coleridge  J.  The  granting  part  of  the  patent  autho- 
rizes the  plaintiff  exclusively  to  "  make,  use,  exercise, 
and  vend"  his  invention.  The  prohibitory  part  forbids 
all  persons  to  make,  use,  or  put  in  practice  the  said 
invention,"  or  "  counterfeit,  imitate,  or  resemble  the 
same,"  or  to  make  any  addition  thereunto,  or  sub- 
traction from  the  same,  whereby  to  pretend  himself  or 
themselves  the  inventor  or  inventors,"  without  license 
from  the  plaintiff.  Then  the  count  alleges  that  the 
defendant,  without  the  plaintiff's  license,  exposed  to  sale 
divers  chairs  intended  to  imitate  and  resemble,  and 
which  did  imitate  and  resemble,  his  invention.  Do 
those  words  necessarily  import  the  vending,  spoken  of 
in  the  granting  part  of  the  patent  ?  I  certainly  think  not ; 
because,  even  assuming  that  to  vend  may  mean  both  a 
selling  and  ah  exposing  to  sale  (though  I  rather  think 
that  it  means  the  habit  of  selling  and  offering  for  sale), 
still  those  two  meanings  are  not  co-extensive ;  the  fomer 
may  include  the  latter,  but  a  mere  exposure  to  sale, 
i.  e.  with  intent  to  sell,  or  for  the  purpose  of  selling,,  is 
not  only  not  equivalent  to  a  sale,  but,  as  regards  the 
patentee,  may  be  attended  with  wholly  different  con- 
sequences. If  we  read  the  word  "  vend  "  as  expressly 
inserted  in  the  prohibitory  part  of  the  patent,  we  ought 

only 


1835. 

MiNTER 

against 

WiLUAMS. 


MiNTER 

against 
Williams, 
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1835.  only  to  give  it  there  the  meaning  which  would  effectuate 
the  purpose  of  the  patent,  the  prevention  of  acts  in- 
jurious to  the  patentee,  with  as  little  restraint  on  the 
public  as  possible.  It  must  be  taken  here  that  the 
defendant  has  only  exposed  to  sale ;  that  whatever  may 
have  been  his  original  purpose  in  so  doing,  or  whatever 
motive  has  supervened,  he  has  abstained  from  selling. 
Now  I  cannot  say  that  such  a  mere  exposure  to  sale  is 
necessarily  injurious  to  the  patentee  ;  it  may  on  the  con- 
trary be  very  beneficial ;  it  is  not  therefore  necessarily 
the  vending,  which  is  exclusively  granted  to  him.  As 
to  "  using  and  exercising,"  those  words  cannot  be  fairly 
resorted  to,  when  we  find  with  them  the  word  "  vend- 
ing," and  that  is  passed  by.  But,  if  they  could,  th^ 
argument  would  be  the  same ;  this  might  be  an  in- 
nocent using  and  exercising,  and  so  not  prohibited. 

Judgment  for  the  defendant. 


Baylis  as'ainst  Hayward. 

Fnday,  ^ 
Nov.  20th. 

To  scire  facias    ^CIRE  facias  upon  a  judgment  in  this  Court,  re- 

upon  a  judg- 

ment  in  as-  coveved,  by  the  plaintiff  in  the  scire  facias,  for 

original' p^ain-^  56/.  105.  for  the  damages  which  the  plaintiff  "had 

pkade^d^platn-  Sustained,  as  well  by  occasion  of  the  not  performing 

tiff's  bank-  certain    promises   and  undertaking's   made   bv"  the 

ruptcy,  as-  ^  &  j 

signment,        defendant  to  the  plaintiff,  as  for  the  plaintiff's  costs, 

&c. ;  and  that  .  . 

the  causes  of     &c.    The  scire  facias  was  returnable  1 2th  November, 

action  in  the 

original  suit  1834<. 

accrued  before  ,  i    •  i  i     •  i 

plaintiff  became  I*  ii'st  plea,  nul  tiei  record;  issue  thereon,  averrmg  a 
OnX"ecial       judgment  of  Michaelmas  term,  2  PV,  4. 

demurrer,  for 

that  the  plea  did  not  shew  whether  the  judgment  was  recovered  before  or  after  the 
bankruptcy:  Held,  that  the  plea  was  bad,  inasmuch  as  it  did  not  appear  but  that  the 
bankruptcy  might  have  been  pleaded  in  bar  of  the  original  action. 

Second 
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Second  plea,  that  the  said  Henry  Baylis,  before  and  1835. 
on  20th  December  1831,  and  from  thence  continually 

Bayiis 

until  the  issuing  of  the  commission  hereinafter  men-  against 

Hayward. 

tioned,  was  a  printer,  &c.  (averment  of  his  trading); 
and  the  said  H,  B.,  so  using  the  trade  &c.,  afterwards, 
to  wit  on  the  day  and  year  aforesaid,  became  and  was 
indebted,  &c.  (averment  of  debt  of  100/.  to  Charles 
Martyr,  and  other  debts  to  other  persons) ;  and  the 
said  H,  B.,  being  so  indebted,  &c.,  afterwards,  on  the 
day  and  year  last  aforesaid,  and  the  said  debt  to  the 
said  C,  M.  and  the  said  other  debts  being  then  wholly 
due,  &c.,  became  and  was  a  bankrupt,  &c. ;  and  there- 
upon, afterwards,  to  wit,  3d  January  1832,  a  commis- 
sion of  bankruptcy  under  the  great  seal,  &c.,  bearing 
date  at  Westminster  the  day  and  year  last  aforesaid, 
upon  the  petition  of  the  said  C,  M.,  was  duly  awarded, 
&c.,  against  the  said  H,  jS.,  directed,  &c.  The  plea 
then  set  out  the  commission,  and  that  the  commissioners 
afterwards,  to  wit,  7th  January  1832,  found  that  Bayiis 
had  become  a  bankrupt  before  the  date  of  the  commis- 
sion, and  adjudged  him  a  bankrupt;  and  that  after- 
wards, and  after  stat.  1  &  2  W.  4.  c.  56.,  and  before  the 
issuing  of  the  scire  facias,  and  before  the  commencement 
of  the  proceedings  in  scire  facias,  to  wit,  16th  January 
1832,  the  commission  being  still  in  force,  C  M.  and 
others  were  chosen  assignees ;  and  thereby,  and  by 
force  of  the  said  statutes,  all  the  personal  estate  and 
effects  of  H,  B.,  as  such  bankrupt,  became  and  are 
now  vested  in  the  said  C.  M.  &c.,  as  such  assignees ;  by 
virtue  of  which  premises,  and  by  force  of  the  statutes, 
the  said  C.  M,  &c.,  as  such  assignees,  became  and  were 
entitled  to  the  said  damages,  execution  whereof  is 
prayed  as  aforesaid:  and  the  defendant  averred  that 
Vol.  IV.    -  S  the 
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1835.  the  causes  of  action,  upon  which  the  said  damages  were 
^^^^  recovered,  arose  before  the  plaintiff  became  bankrupt 
against      as  aforcsaid.  Verification. 

Hayward. 

Demurrer  to  the  second  plea,  assigning  for  causes, 
that  it  is  not  stated  with  sufficient  certainty,  what  was 
the  nature  of  the  causes  of  action  for  which  the  judg- 
ment was  recovered,  whether  they  were  for  a  debt, 
or  for  liquidated  or  unliquidated  damages,  &c. ;  and 
for  that  it  is  not  stated,  with  sufficient  certainty,  whether 
the  judgment  was  recovered  before  or  after  the  plaintiff 
became  bankrupt ;  and  that  the  plea  does  not  state  that 
the  plaintiff's  assignees  interposed,  or  claimed  the  be- 
nefit to  be  derived  from  the  said  causes  of  action  or 
the  said  damages;  and  also  for  that  it  is  a  maxim  in 
law,  that  no  matter  of  defence  can  be  pleaded  which 
existed  anterior  to  the  recovery  of  the  judgment,  never- 
theless the  said  plea  sets  up  such  a  defence ;  and  also 
for  that  the  said  plea  sets  up  matter  in  pais  against  the 
said  record :  and  is  in  other  respects  &c.  Joinder  in 
demurrer. 

Alexander  in  support  of  the  demurrer.  Nothing  can 
be  pleaded  in  bar  of  a  scire  facias  on  a  judgment,  which 
might  have  been  pleaded  in  bar  of  the  original  action ; 
note  (4)  to  Underhill  v.  Devereux  {a) ;  Lord  Mansfield  in 
Cook  v.  Jones  (Z>).  Now  here,  though  it  is  pleaded  that 
the  causes  of  action  arose  before  the  bankruptcy,  it  is 
not  averred  that  the  judgment  was  recovered  before  the 
bankruptcy ;  and,  if  it  was  subsequent,  the  bankruptcy, 
if  available  at  all  as  an  answer,  was  so  as  a  bar  to  ihe 
judgment.    Again,  it  does  not  appear  that  this  was  an 


(a)  2  IVms.  Saund.  12  t. 


(Jj)  2  Cowp.  725. 

action 
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action  for  liquidated  damages  ;  and,  if  they  were  un- 
liquidated, the  right  of  action  did  not  necessarily  pass 
to  the  assignees.  It  is  true  that  for  some  unliquidated 
damages  the  assignees  might  sue,  Wright  v.  Fairfield  [a)  \ 
but  they  could  not  do  so  in  all  cases,  as  for  instance  in 
assumpsit  for  a  breach  of  promise  of  marriage*  Again, 
it  does  hot  appear  that  the  assignees  have  interfered: 
and,  if  they  have  not,  the  plaintiff,  although  a  bankrupt, 
might  in  many  cases  have  a  cause  of  action.  Now,  in 
every  instance  of  ambiguity  pointed  out,  the  intendment 
must  be  against  the  plea;  Com,  Dig,  Pleader  (E  6.). 

Mamel,  contra.  The  rights  of  the  plaintiff  became 
vested  in  the  assignees,  under  stat.  6  G,  4.  c,  16.  s,  63., 
and  stat.  1  Sc  2  W.  4.  €.  56.  25.  The  rule,  that  what 
is  pleadable  to  the  original  action  is  not  pleadable  to 
the  scire  facias,  applies  only  to  pleas  touching  the 
merits ;  here,  the  plea  merely  affects  the  technical  ques* 
tion  as  to  the  party  who  is  entitled  to  the  benefit 
of  the  judgment.  The  defendant  is,  no  doubt,  pre* 
eluded  from  disputing  the  original  cause  of  action,  or 
the  amount  of  damages.  But,  as  the  bankruptcy  oc- 
curred before  the  scire  facias  issued,  the  assignees  are 
the  proper  parties  to  it.  In  Kinnear  v.  Tarrant  {b)  a 
plea  that  the  plaintiff  became  bankrupt  before  the  issuing 
of  the  alias  scire  facias  was  held  good.  Suppose  the 
money  had  been  paid  to  the  bankrupt  since  the  judg- 
ment, he  could  not  be  called  as  a  witness  to  this  fact, 
if  the  scire  facias  may  be  brought  in  his  name.  {^Cole- 
ridge J.  That  argument  might  be  used  in  every  case  of 
a  scire  facias,  putting  the  bankruptcy  out  of  the  ques- 


1835. 


Baylis 
against 
Hay  WARD* 


(cc)  2B.  ^  Ad.  727. 

S  2 


(6)  \  5  East,  622. 

tion.3 
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18S5.       tion.]    Any  thing  may  be  pleaded  which  shews  that  the 
plaintiff  IS  not  entitled  to  have  execution. 

Baylis 
against 
Haywaud. 

Alexander  in  reply.  In  Kinnear  v.  Tarrant  {a)  the 
bankruptcy  seems  to  have  been  after  the  first  scire  facias, 
and  before  the  alias  scire  facias :  the  case,  therefore, 
does  not  shew  that  the  bankruptcy  could  have  been 
pleaded  there,  if  it  had  occurred  before  the  judgment. 

Patteson  J.  The  plea  does  not  fix  the  time 

when  the  plaintiff  became  bankrupt :  it  avers,  that  he 
traded,  and  on,  &c.  became  indebted,  and  that  "  after- 
wards, on  the  day  and  year  last  aforesaid,"  he  "  be- 
came and  was  "  a  bankrupt :  it  does  not  aver  whether 
this  was  before  or  after  the  judgment.  Then  it  avers, 
that  afterwards,  "  to  wit,  on  the  3d  day  of  January^  in 
the  year  of  our  Lord  1832,"  the  commission  was  di- 
rected, &c.;  and  that  afterwards,  and  after  the  com- 
mencement and  taking  effect  of  stat.  1  &  2  4.  c.  56., 
and  before  the  issuing  of  the  writ  and  the  commence- 
ment of  the  proceedings  in  scire  facias,  the  assignees 
were  appointed ;  and  that  the  cause  of  action  arose 
before  the  plaintiff  became  bankrupt.  All  this  may  be 
true,  and  yet  the  bankruptcy  may  have  been  before  the 
commencement  of  the  original  action,  and,  of  course, 
before  the  judgment.  If  it  were  so,  the  defendant  might 
have  pleaded  the  facts  to  the  original  action ;  and  there  is 
no  rule  clearer  than  this,  that  whatever  can  be  so  pleaded 
cannot  be  pleaded  to  the  scire  facias.  Certainly,  in 
the  cases  cited  to  establish  this  rule,  in  Serjt.  Williams's 
Saunders  {c\  it  appeared  affirmatively  that  the  facts  might 

(a)  \5  East,  622. 

(6)  Lord  Denman  C  J.  was  absent. 

(c)  Note  (4)  to  Underhill  v.  Deim-eux,  2  Wms.  Saund.  72 1. 

have 
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have  been  pleaded  to  the  original  action;  as  where  (a)  1835. 
an  administrator,  under  letters  of  administration  from 

Baylis 

the  Archbishop  of  Canterhury^  had  recovered  judgment,  agaimt 

li  A  V  WA  R] 

and  then  brought  a  scire  facias,  and  the  defendant  pleaded 
that  the  intestate  died  in  London,  and  had  not  bona 
notabilia  in  divers  dioceses.  Here  it  does  not  appear 
whether  the  matter  could  have  been  pleaded  or  not. 
But,  as  the  defendant  must  have  pleaded  such  a  de- 
fence to  the  original  action  if  he  had  the  opportunity 
of  so  doing,  he  was  bound  to  shew  the  Court  when  the 
judgment  was  obtained.  The  plea  will  be  taken  most 
strongly  against  the  party  pleading.  Therefore  the 
cause  assigned  in  the  special  demurrer,  that  the  plea 
does  not  shew  certainly  when  the  judgment  was  re- 
covered, is  a  good  cause  of  demurrer.  How  it  would 
be  on  general  demurrer,  I  do  not  say.  Kinnear  v.  Tar- 
rant (b)  was  a  case  of  scire  facias  on  recognizance  of 
bail ;  and  there  the  matter  pleaded  could  not  have  been 
pleaded  by  the  defendants  earlier,  the  scire  facias  being 
the  first  proceeding  against  them. 

Williams  J.  I  am  entirely  of  the  same  opinion,  and 
for  the  same  reasons.  The  defendant  does  not  shew 
that  the  bankruptcy  might  not  have  been  pleaded  to  the 
original  action. 

Coleridge  J.  I  give  my  judgment  on  this  short 
ground.  The  plaintiff  having  sued  and  recovered,  must, 
prima  facie,  be  presumed  to  be  entitled  to  the  fruits 
of  the  judgment.  Then  it  is  said,  that  something  has 
occurred  to  deprive  him  of  this  prima  facie  right, 


(a)  Aliens  v.  Andrews,  Cro.  Eliz.  283. 

S  3 


{b)  15  East,  6^2. 

namely, 
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18S5. 

Ba-vus 
against 
Haywarb. 


namely,  the  assignment  under  the  bankruptcy.  That  is 
a  defence  or  not,  according  to  the  time ;  for,  if  it  were 
pleadable  to  the  original  action,  it  is  no  bar  to  the  scire 
facias.  But,  in  order  to  take  away  a  prim^  facie  rightj 
something  must  be  stated  on  the  record  which  makes  k 
clear  that  the  right  is  taken  away. 

Judgment  for  the  defendants 


Friday, 
Nov.  20th. 


Mee  and  BiGSBY  against  Tomlinson, 


Declaration,  A  SSUMPSIT.    The  declaration  stated  that  the  de-- 

wa!  fndebfed^to  fendant  was  indebted  to  the  plaintiffs  in  200/.  for 

soorfo^r^work  ^ork  and  labour  as  attorneys  and  solicitors,  in  200/c 

and  labour,  Hionev  paid,  and  in  200/.  on  an  account  stated ;  in 

200/.  for  money  J  f      ^  •> 

paid,  and  200/.  consideration  [a]  whereof  the  defendant  promised  to  pay 

©n  an  aeeount 

stated ;  in  con-  the  saitl  several  monies,  &c.,  but  that  he  did  not  pay,  to- 

sideration  i  •     •nn  i 

whereof  de-      the  plamtiHs'  damage  of  200/.,  &c, 

fendant  pro- 

Hiised  to  pay  the  said  several  monies  j,  breach,  non-pay rxient ;  damages  200/. 

Plea,  as  to  20/.,  parcel  of  56/.  lis.  M.,  parcel  of  the  monies  in  the  first  two  counts, 
mentioned,  and  as  to  20/..,  parcel  of  56/.  8d,  parcel  of  the  money  in  the  last  counfe 
mentioned,  that  the  said  20/.  so  found  due  on  an  account  stated,  was  the  same  sum  of 
20/.,  parcel  of  the  monies  in  the  first  two  counts  mentioned  ;  and  that  the  said  two  sums- 
«f  20/.  each  were  one  and  the  same  debt  of  20/.,  and  not  other  and  different  debts  of  20/.  j 
und  that  defendant  paid,  and  plaintiff  accepted,  20/.,  in  satisfaction  of  the  promises,  so- 
tar  as  they  related  to  the  same  debt  of  20/  ,  and  ©f  all  damages  sustained  by  reason  of  the 
non-performance  :  Held,  on  special  demurrer, 

1.  That  the  identity  might  be  so  averred, 

2.  That  the  plea  was  bad,  for  not  shewing  to  how  much  of  the  sum  in  the  first  count,, 
and  to  how  much  of  the  sum  in  the  second,,  it  was  pleaded..  * 

Defendant  al>:0  pleaded,  as  to  certain  portions  of  the  sums  named  in  the  different  counts, 
amounting  in  all,  on  the  face  of  the  plea,  to  114/'  Ms.  8c/,,  a  set-off  of  57/.  75  4of. ;  and. 
tljat  that  sum  equalled  the  damages  sustained  by  the  non-performance  of  the  promises,  sa 
Aar  as  they  related  to  the  sums  to  which  that  plea  was  pleaded :  Held,  on  special  demurrer,. 

3..  That  the  plea  was  bad  for  pleading  a  smaller  claim  as  an  answer  to  a  larger. 

(a)  The  three  considerations  for  the  promise  in  this  declaration  were 
spoken  of  as  three  counts  in  the  pleadings,  and  in  the  discussion  of  the  case. 


*  But  see  Ma-^rshall  v.  Whiteside,  \  Mee  ^  Welsh.  191.  S.  C.  I  Tyn 
^  Gn  491.  where  Farhe  B.  states  that  Patteson  J.,  subsequently  to  the 
above  decision,  expressed  himself  dissatisfied  with  it,  as  far  as  regarded 
the  plea  of  payment.  See  the  third  exception  in  Swinburne  v.  Ogle-y 
I  Lutw.  241. ;  Morris  \.  Coles,  1  Lutw.  238^ 

Fir&t 
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First  plea.    As  to  the  said  promises,  so  far  as  they  1835. 
relate  to  the  first  two  sums  of  200/.  in  the  declaration 

Meb 

mentioned,  except  as  to  the  sum  of  111/.  13s.  5d.  parcel  against 

TOMLINSOX. 

of  the  said  two  sums ;  and  as  to  the  said  promise,  so 
far  as  it  relates  to  the  sum  of  200/.  in  the  last  count 
mentioned,  except  as  to  111/.  13s.  5d.  parcel  thereof; 
non  assumpsit.    Issue  thereon. 

Second  plea.  As  to  the  said  promises,  so  far  as  the 
same  relate  to  the  sum  of  72/.  3s.  9d.  parcel  of  the  sum 
of  111/.  13s.  5d,  first  above  mentioned,  the  defendant 
pleaded  special  matter,  which  the  plaintiffs  traversed 
in  their  replication ;  on  which  traverse  the  defendant 
joined  issue. 

On  the  third  plea  an  issue  arose,  which  it  is  not  ne- 
cessary to  state  here. 

Fourth  plea.  As  to  the  said  promise,  so  far  as  it 
relates  to  the  sum  of  56/.  lis.  Sd,  parcel  of  the  said 
sum  of  72/.  3s.  9c?.,  and  as  to  the  said  sum  of  56/.  lis.  8c/. 
parcel  of  the  said  sum  of  111/.  13s.  5d.  parcel  of  the 
said  money  in  the  said  last  count  mentioned,  the  de- 
fendant pleaded  special  matter,  which  the  plaintiffs 
traversed  in  their  replication;  on  which  traverse  the 
defendant  joined  issue. 

Fifth  plea.  As  to  the  sum  of  20/.  parcel  of  the  said 
sum  of  56/.  lis.  8c?.  parcel  of  the  monies  in  the  first 
two  counts  mentioned,  and  as  to  the  sum  of  20/.  parcel 
of  the  said  sum  of  56/.  lis.  8c/.,  parcel  of  the  said 
money  in  the  last  count  mentioned,  that  the  said  sum 
of  20/.,  so  found  to  be  due  to  the  plaintiffs  on  an  ac- 
count stated,  is  the  same  sum  of  20/.,  parcel  of  the 
monies  in  the  two  first  counts  mentioned ;  and  that  the 
said  two  sums  of  20/.  each  are  one  and  the  same  debt 
of  20/.,  and  not  other  and  different  debts  of  20/. ;  and, 

S  4  furtlier, 
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J 835.  further,  that,  after  the  making  of  the  said  promise  in 
~  the  declaration  mentioned,  so  far  as  it  relates  to  the 

Mee  ' 

against       said  debt  of  20/.,  to  wit,  on  &c.,  the  defendant  paid  to 

To.MLINSON. 

the  plaintiffs  the  sum  of  20/.,  in  full  satisfaction  and 
discharge  of  the  said  promises  so  far  as  the  same  re- 
late to  the  same  debt  of  20/.,  and  of  all  damages 
sustained  by  the  plaintiffs  by  reason  of  the  non-per- 
formance thereof,  and  that  the  plaintiffs  then  accepted, 
&c.,  in  full  satisfaction  and  discharge  of  the  said  pro- 
mises, so  far  as  the  same  relate  to  the  said  debt  of  20/., 
and  of  the  last-mentioned  damages,  &c.  Verification. 

To  this  plea  the  plaintiffs  demurred  specially,  as- 
signing for  cause,  that,  although  the  plaintiffs  have 
declared  in  200/.  for  work  and  labour  as  attorneys,  and 
in  200/.  for  money  paid,  and  in  200/.  for  money  due 
upon  an  account  stated,  yet  the  said  defendant  hath 
averred  that  a  sum  of  20/.,  parcel  of  the  monies  in  the 
first  two  counts  mentioned,  and  a  sum  of  20/.,  parcel  of 
the  monies  in  the  said  last  count  mentioned,  are  one 
and  the  same  debt  of  20/.,  and  not  other  or  different 
debts,  and  the  defendant  hath  not  in  and  by  his  said 
fifth  plea  offered  to  take,  or  taken,  a  proper  issue 
upon  the  said  declaration,  but  hath  pleaded  and  shewn 
other  matters,  and  hath  attempted  to  confine  and  re- 
duce the  said  plaintiffs  to  one  cause  of  action,  instead 
of  three  separate  and  distinct  causes  of  action ;  and  for 
that  the  plea  does  not  state  to  how  much  in  particular 
of  the  sum  in  the  first  count,  and  to  how  much  of  the 
sum  in  the  second  count,  the  said  last  mentioned  plea  is 
pleaded.  Other  causes  of  demurrer  were  also  assigned, 
which  were  not  insisted  on  in  argument.  Joinder  in 
demurreri 

Sixth  plea.    As  to  the  sum  of  72/.  3s.  9d,,  parcel  of 

the 
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the  said  sum  of  111/.  135.  5d.<^  parcel  of  the  money  in  1835. 

the  last  count  mentioned,  the  defendant  pleaded  special 

matter,  which  the  plaintiffs  traversed  in  their  replica-  against 

1-1  IIP!  •    •        1    •  TOMLINSON. 

tion ;  on  which  traverse  the  defendants  jomed  issue. 

Seventh  plea.    As  to  the  sum  of  17/.  17^.  Sd,  (parcel 
of  the  said  sum  of  72/.  35.  9d.  in  the  second  plea  men- 
tioned, parcel  of  the  said  monies  in  the  first  and  second 
counts  mentioned),  and  as  to  the  sum  of  39/.  95.  Sd, 
(residue  of  the  said  sum  of  111/.  155.  5d.  in  the  first 
plea  firstly  mentioned,  and  to  which  the  second  plea  is 
not  pleaded),  and  as  to  the  sum  of  17/.  175.  Sd,  (part  of 
the  said  sum  of  72/.  35.  9d,  in  the  sixth  plea  mentioned, 
and  parcel  of  the  money  in  the  last  count  mentioned),  and 
as  to  the  sum  of  39/.  95.  Sd.  (residue  of  the  said  sum  of 
111/.  135.  5d.  in  the  said  first  plea  secondly  above  men- 
tioned, to  which  the  said  sixth  plea  is  not  pleaded), 
that,  before  and  at  the  time  of  the  commencement  of 
this  suit,  the  plaintiffs  were,  and  from  thence  hitherto 
have  been  and  still  are,  indebted  to  the  defendant  in 
the  sum  of  57/.  75.  ^d.  for  money  had  and  received,  and 
for  money  due  on  an  account  stated,  which  said  money, 
so  due  and  owing  from  the  plaintiffs  to  the  defendant, 
equals  the  damages  sustained  by  the  plaintiffs  by  reason 
of  the  non-performance  by  the  defendant  of  the  said 
promises  in  the  declaration  mentioned,  so  far  as  they 
relate  to  the  sums  to  which  this  plea  is  pleaded,  as  in 
the  introductory  part  hereof  is  mentioned,  and  out  of 
which  said  money,  so  due  and  owing  to  the  defendant  as 
aforesaid,  he  the  defendant  is  ready  and  willing,  and 
hereby  offers  to  set  off  and  allow  to  the  plaintiffs  the 
full  amount  of  the  said  damages ;  according  to  the  form, 
&c.    And  this,  &c.  (verification.) 

To  this  plea  the  plaintiffs  demurred  specially,  assign- 
ing 
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1835e      ing  for  cause,  that  the  defendant,  in  the  introductory 

part  of  the  seventh  plea,  the  same  beinsj  a  plea  of  set 
Mee         ^  ^     '  ^  ^ 

against       off,  hath  pleaded  as  to  the  sum  of  17/.  175.  8^.  parcel 

TOMLINSON. 

&c.,  as  therein  mentioned,  and  as  to  the  sum  of 
39/.  9s,  Sd.,  residue  &c.,  as  therein  mentioned,  and  as 
to  the  sum  of  17/.  175.  8d,,  parcel  &c.,  as  therein  men- 
tioned, and  as  to  the  sum  of  39/.  95.  8c?.,  residue  &c.,  as 
therein  mentioned ;  and  then  the  defendant  pleads  that 
the  plaintiffs  were  indebted  in  the  sum  of  57/.  75.  4t/.  for 
money  had  and  received,  and  on  an  account  stated,  and 
offers  to  set  off  that  sum  against  the  damages  in  respect 
of  the  said  several  sums  in  the  introductory  part  of  that 
plea  mentioned,  whereas  that  sum  is  insufficient  to  be 
set  off  against,  and  to  pay  and  satisfy,  the  sums  in  the 
introductory  part  of  that  plea  mentioned,  or  the  da- 
mages in  respect  thereof;  and  that  the  sum  of  57/.  75.  4c?. 
is  pleaded  to  the  whole  of  the  sums  in  the  introductory 
part  of  that  plea  mentioned,  and  not  to  a  part  thereof, 
and  to  the  damages  in  respect  of  those  sums,  and  not  to 
a  part  thereof;  and  for  that  the  said  sum  of  57/.  75.  4<d. 
does  not  and  could  not  equal  the  damages  sustained  by 
the  plaintiffs  by  reason  of  the  non-performance  of  the 
said  promises  so  far  as  they  relate  to  the  sums  to  which 
the  seventh  plea  is  pleaded,  as  in  the  introductory  part 
thereof  is  mentioned;  and  for  that  the  matters  in  the 
seventh  plea  pleaded  are  pleaded  in  bar  of  the  said  ac- 
tion, and  not  to  a  part  thereof ;  and  for  that  the  said 
seventh  plea  is  in  other  respects,  &c.  Joinder  in  de- 
murrer. 

Joh7t  BaT^ley  in  support  of  the  demurrer.  As  to  the 
fifth  plea.  First,  the  defendant  is  not  entitled  to  aver 
that  the  sums  of  20/.  are  identical ;  and  the  objection  is 

good 
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good  on  special  demurrer.    Identity  of  closes,  or  of  1835. 

assaults,  cannot  be  pleaded,  if  the  objection  be  taken  on 

special  demurrer.    The  defendant  attempts  to  confine  against 

1  1    •      •nf>  n  '  TOMUNSON. 

the  plamtiiT  to  one  cause  of  action,  whereas  three  are 
alleged,  each  of  which  should  be  answered.  The  plain- 
tiff is  entitled  to  traverse  the  giving  20/.  in  satisfaction : 
but,  if  this  plea  be  good,  he  cannot  take  such  a  traverse 
without  admitting  the  identity.  Secondly,  the  defendant 
ought  to  have  stated  to  how  much  of  the  first  and  how 
much  of  the  second  count  the  fifth  plea  is  pleaded. 
He  has  not  shewn  how  much  of  each  cause  of  action  is 
answered. 

As  to  the  seventh  plea.  The  defendant  professes  to 
answer  a  claim  of  114/.  14^s.  Sd.  by  a  counter  claim  of 
57/.  7s.  4^/.,  and  alleges  that  the  latter  sum  equals  the 
damages  sustained  by  the  nonpayment  of  the  former, 
which  is  impossible.  In  Thomas  v.  Heathorn  (a)  it  was 
held  that  a  declaration  in  assumpsit  for  1000/.,  laying 
the  damages  at  1000/.,  was  not  answered  by  a  plea  that 
the  defendant,  on  an  account  stated,  was  found  to  be 
indebted  400/.,  for  which  he  had  accepted  a  bill,  and 
on  which  acceptance  he  was  still  liable. 

Joseph  Addison,  contra.  As  to  the  fifth  plea.  First, 
one  sum  may  be  demanded  in  several  different  forms : 
the  defendant  alleges  that  that  is  so  here ;  and  accord 
and  satisfaction  for  that  one  sum  is  therefore  an  answer 
so  far.  The  defendant  does  not  aver  that  the  three 
causes  of  action  are  identical ;  but  that  they  are  all,  as 
io  20/.,  for  one  identical  sum  of  money.  [Patteson  J.  You 
have  averred  that  two  sums  of  20/.  are  one  debt  of  20/. : 
it  is  not  as  if  you  had  averred  that  the  account  was 

(a)  2B.  ^  C.  477. 

Stated 
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1835.       stated  in  respect  of  the  other  causes  of  action;  or  as  if, 
to  a  declaration  for  goods  sold  and  on  a  bill  of  exchange, 
against       the  plea  had  been  that  the  bill  was  given  for  goods.] 

ToMLINSON. 

Ten  pounds  might  be  due  on  two  counts,  and  10/.  on 
the  other.  The  rules  of  HiL  4  W.  4.  [a)  allow  a  count 
for  an  account  stated  to  be  joined  to  any  other  count 
for  a  money  demand,  though  there  be  not  distinct  sub- 
ject matters  of  complaint.  An  averment  of  identity  of 
two  sums,  followed  by  an  averment  of  satisfaction,  as 
here,  was  held  good  in  Sheldon  v.  Clipsham  [h) ;  and  the 
Court  there  said  that,  if  the  sums  were  distinct,  the 
plaintiff  might  traverse  the  averment  of  identity;  which 
is  an  answer  to  the  complaint  made  on  the  other  side  of 
hardship  as  to  the  replication.  Secondly,  the  method 
of  pleading  suggested  on  the  other  side  is  unprecedented, 
and  would  lead  to  much  complexity.  A  tender  is  always 
pleaded  generally  to  all  the  claims,  whatever  their  num- 
ber. [_Coleridge  J.  How^  is  the  plaintiff  to  know  which 
claim  your  plea  applies  to  ?]  That  might  be  argued  also 
in  the  case  of  a  plea  of  tender.  It  might  as  well  be  said 
that,  whenever  a  defendant  admits  a  sum  to  be  due,  he 
must  take  it  on  himself  to  say  on  which  count  it  is  due. 

As  to  the  seventh  plea.  It  is  true  that  the  damages  are 
claimed  in  the  declaration  in  respect  (so  far  as  this  plea  is 
concerned)  of  1 14/.  145.  Sd,;  and  that  the  set  ofi'is  only 
for  51L  7s.  4t/.  But  the  damages,  upon  these  claims,  may 
be  no  more  than  571.  7s.  4<d.  And  it  appears  that,  in  fact, 
the  plea  answers  as  to  571.  7s.  ^d.^  part  of  the  claim  made 
in  the  first  and  second  counts,  and  as  to  571.  7s.  4c?.,  part 
of  the  claim  made  in  the  third  count.  If  these  counts  be 

(a)  General  Rules  and  Regulations,  5.  5  B.  ^  Ad.  iii. 

(b)  T.  Raym.  449.  According  to  the  report  in  2  (^Thomas)  Jones, 
158,  the  Court  said  that  the  averment  of  identity  was  only  surplusage. 

all 
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all  for  the  same  sum,  as  they  may  be,  the  damages  upon  1835. 

these  three  claims  might  be  only  511,  7s.  4d   [Patteson  J. 

You  might  have  doubled  your  set  off :  the  amount  in  the  against 

ToMLINSO 

set  off  is  as  immaterial  as  that  in  the  declaration.]  That 
might  be  a  more  technical  method;  but  the  plaintiff 
cannot  assume  that  the  damages  for  the  non-perform- 
ance of  the  promise  necessarily  amount  to  the  aggregate 
of  the  sums  for  which  the  promise  is  charged  to  be 
made.  The  declaration  lays  only  200/.  damages  for  the 
non-performance  of  a  promise  to  pay  three  sums  of  200/. 
each.  In  Thomas  v.  Heathorn  (a)  the  objection,  as  ap- 
pears by  the  judgments  of  the  Court,  was  that  it  was  not 
alleged  that  no  more  than  400/.  was  due  from  the  de- 
fendant :  here  there  is  a  substantive  allegation  that  the 
sum  tendered  equals  the  damages.  ^Patteson  J.  Then 
you  put  it  as  a  case  of  unliquidated  damages.  If  so,  the 
plea  of  set  off  is  bad.  At  present,  we  are  inclined  to 
think  you  wrong.]  As  a  test  of  the  correctness  of  the 
seventh  plea,  suppose  an  amendment  were  made  by  lay- 
ing a  larger  sum  than  114/.  14^.  8d.  in  the  set  off;  still 
it  would  be  necessary  to  aver  that  the  set  off  exceeded 
or  equalled  the  damages :  which  shews  that  the  amount 
named  is  not  material,  but  that  the  allegation  as  to  the 
comparative  amounts  is  the  material  part. 

John  Bayley  in  reply.  As  to  the  fifth  plea.  Sheldon 
V.  Clipsham  (b)  would  not  be  now  supported. 

As  to  the  seventh  plea;  the  allegation  relied  upon  as 
to  the  amount  is  contradictory.  The  applicability  of 
Thomas  v.  Heathorri  (a)  is  disputed :  but  it  appears 
from  a  MS.  note  of  Bayley  J.,  who  was  one  of  the 

(a)  2  B.  cjj-  C.  477. 

(b)  T.  Ra2/?}i,  449.    S,  C.  2  {Thomas)  Jones,  \ 5^. 

Judges 
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1835.      Judges  by  whom  that  case  was  decided,  that  he  took  the 
"      view  of  it  now  contended  for  on  behalf  of  the  plain- 

Mee  ^  ^ 

against       tiff.    The  note  begins  thus  :  "  A  plea  is  bad,  if  it  is  a 

TOMLINSON. 

Jegal  bar  to  part  only  of  what  it  professes  to  answer. 
B,  2  B,  Sr.  C,  477."  The  note  then  gives  an  abstract 
of  the  pleadings  in  Thomas  v.  Heathorn  («),  and  adds, 
"  The  Court  held  the  plea  bad,  for  it  professed  to  an- 
swer a  claim  for  lOOO/.,  by  stating  what  was  legally  an 
answer  to  400/.  only :  the  plea  should  have  been  con- 
fined to  the  400/.  only,  and  defendant  should  have 
pleaded  non  assumpsit  to  the  residue."  \_Addison.  The 
plea  here  does  cover  all  the  damages  as  to  which  it  is 
pleaded.] 

Patteson  J.  {b).  With  respect  to  the  averment  of 
identity,  I  at  first  thought  the  objection  good.  Identity 
of  trespasses  in  different  counts  cannot,  in  strictness, 
be  averred ;  and  it  struck  me  that  the  objection  to 
averring  the  identity  of  two  debts  was  valid  a  fortiori, 
since  in  trespass  the  grievance  may  be  charged  to  have 
been  committed  on  divers  other  days  and  times."  In 
actions  of  assault,  where  there  may  be  two  counts  for 
different  assaults,  one  sees  the  objection  to  the  averment 
of  identity :  and  it  appeared  to  me  that  different  debts 
were,  in  this  respect,  like  different  assaults.  But  Mr. 
Addison  has  satisfied  me  on  this  point.  The  averment 
is,  that  the  sum  of  20/.  charged  to  be  due  on  the  ac- 
count stated,  is  the  same  sum  of  20/.,  parcel  of  the 
monies  mentioned  in  the  two  first  counts.  The  new 
rules  {c)  allow  an  account  stated  to  be  joined  with  any 
other  count  for  a  money  demand,  although  there  be 

(a)  2B.  ^  C,  477.  {b)  Lord  Denman  C.  J.  was  absent, 

(c)  Reg,  HU.  4  W*  4.  General  Rules  and  Regulations,  5.  5  B.  ^  Ad.  iii. 

not 
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not  distinct  subject  matters  of  complaint.    Therefore  a  1835. 
sum  due  upon  a  consideration  mentioned  in  another 

^  Mee 

count  may  be  the  same  as  that  claimed  in  the  count  against 

TOMLINSON. 

upon  an  account  stated.  There  are  other  grounds  of 
demurrer,  some  of  which  Mr.  Bayley  gives  up.  The 
remaining  ground  of  demurrer  relied  upon  as  to  the 
fifth  plea  is,  that  it  does  not  state  to  how  much  of  the 
sum  in  the  first  count,  and  how  much  of  the  sum  in  the 
second,  the  payment  is  pleaded,  but  only  that  it  is 
pleaded  to  20/.,  parcel  of  the  monies  in  the  first  two 
counts  mentioned.  I  think  this  a  good  objection,  as 
the  rules  now  are.  We  must  take  the  claim  for  work 
and  labour  to  be  separate  from  that  of  money  paid.  It 
is  therefore  right  that  the  defendant  should  let  the 
plaintiff  know  what  it  is  that  he  is  pleading  to.  My 
only  difficulty  arose  from  the  practice  referred  to,  of 
pleading  a  tender  generally  to  so  much  money.  That 
has  been  the  course  for  many  years,  and  has  become 
inveterate,  and  is  never  objected  to.  Now,  however, 
we  have  come  to  a  new  system,  or  to  the  revival  of  old 
principles ;  and  it  does  not  follow  that  we  should  adopt 
generally  the  particular  practice  allowed  in  a  plea  of 
tender.  The  defendant  should  have  shewn  to  how 
much  of  each  count  he  pleaded;  and  the  plaintiff  must 
have  judgment  on  the  fifth  plea. 

As  to  the  seventh  plea,  the  objection  insisted  upon 
is,  that  a  set  off  of  511.  7s.  4d.  is  pleaded  to  several 
sums  amounting  in  the  whole  to  114/.  145.  8d.,  with  an 
allegation  that  the  511.  7s.  4:d.  equals  the  damages  sus- 
tained by  reason  of  the  non-performance  of  the  de- 
fendant's promises  so  far  as  they  relate  to  the  sums 
amounting  to  114/.  145.  Sd.  The  set  ofF  is  not  pleaded 
by  way  of  deduction  from  the  larger  sum  ;  and„  indeed, 

>  I  never 
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1835.  I  never  saw  such  a  thing  as  a  set  off  pleaded  by  way  of 

'  deduction.   The  practice  is  to  lay,  in  the  plea  of  set  off, 

MfiE 

against  a  larger  sum  than  that  claimed  in  the  declaration.  We 
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know,  in  truth,  that  the  object  is  only  to  enable  the 
defendant  to  deduct  a  smaller  sum  from  a  larger.  Still 
the  statement  on  the  record  should  be  made  consistent, 
which  is  effected  by  naming  a  sum  larger  than  that 
claimed  in  the  declaration.  I  do  not  know  that  it  is 
necessary  to  say  that  the  set  off  exceeds  the  sum 
claimed;  perhaps  a  sum  less  than  the  amount  claimed 
might  be  pleaded  by  way  of  deduction:  but  the  statement 
is  inconsistent  now.  Mr.  Addison  says  that  he  does  not 
allow  that  the  claim  for  114/.  145.  Sd.  is  good,  but  only 
pleads  that  the  defendant  has  a  claim  of  57/.  7^.  4^/., 
which  equals  the  damages  sustained  by  the  plaintiff.  That, 
at  all  events,  is  a  new  way  of  pleading.  Hitherto  it  was 
always  thought  that  the  party  pleading  the  set  off  ad- 
mitted, for  the  purpose  of  the  plea,  the  sum  claimed  in 
the  declaration.  That  is  reasonable ;  for  otherwise  he 
should  have  confined  his  plea  to  a  part.  Else  he  treats 
the  damages  as  unliquidated ;  and  a  set  off  cannot  be 
pleaded  to  unliquidated  damages.  The  defendant 
here  might  have  averred  the  identity  of  the  sums  of 
57/.  Is,  4'd.,  and  have  pleaded  his  counter-claim  of  so 
much.  Or,  if  he  chose  to  treat  the  claim  as  amount- 
ing to  114/.  145.  8d.,  he  might  have  increased  the  no- 
minal amount  of  his  set  off.  But  this  is  an  attempt  to 
set  off  a  smaller  sum  as  an  equivalent  to  a  larger.  1 
admit  that  Thomas  v.  Heathorn  [a)  was  decided  on 
the  particular  ground,  that  the  defendant  did  not  al- 
lege that  no  more  than  400/.  was  due.    Mr.  Addison 

(a)  2  5.  ^  C.  477. 

says 
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says  that  the  averment  here,  that  the  set-ofF  is  equal  to  1835. 

the  damages  sustained,  comes  to  the  same  thinff  as  the  ~ 
»  '  »  Mee 

averment  which  was  required  in  Thomas  v.  Heathorn  {a) :  against 

TOMLINSON. 

but  I  think  that  is  not  so.    The  judgment  on  the 
seventh  plea  must  therefore  be  for  the  plaintiff. 

Williams  J.  I  am  of  the  same  opinion.  Mr.  Ad- 
dison says  that  the  statement  of  a  counter-claim,  ap- 
pearing to  be  larger  in  amount  than  the  sum  claimed  in 
the  declaration,  would  not  furnish  an  answer  without  a 
direct  allegation  that  in  point  of  fact  it  was  larger :  and 
that  the  allegation  in  his  plea  refers,  not  to  the  sums 
the  payment  of  which  was  charged  to  be  promised,  but 
to  the  damages  resulting  from  the  nonpayment.  But 
consider  what  promises  are  charged.  If  the  damages 
be  not  admitted  to  be  of  the  same  amount,  then  they 
are  unliquidated,  and  a  set  off  is  no  answer.  With 
respect  to  the  fifth  plea,  my  brother  Patteson  has  shewn 
that  the  defendant  ought  to  have  specified  how  much 
was  paid  in  respect  of  the  first  count,  and  how  much  in 
respect  of  the  second. 

Coleridge  J.  As  to  the  seventh  plea,  I  have  no- 
thing to  add,  except  that  I  do  not  see  why,  since  the 
new  rules,  a  set  off  may  not  be  pleaded  as  to  part,  by 
way  of  deduction,  and  non  assumpsit  as  to  the  rest. 
As  to  the  fifth  plea,  I  do  not  think  it  is  supportable 
upon  principle.  The  plaintiff  says,  I  have  two  causes 
of  action :  he  has  a  right  to  know  to  what  extent  each 
of  them  is  admitted  or  denied.  Mr.  Addison  gives  no 
reason,  but  simply  relies  on  the  practice  as  to  tender. 


Vol.  IV. 


(a)  2B.  ^  477. 

T 


I  felt 
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1835.      I  felt  pressed  with  that :  but  I  am  satisfied  that,  if  the 
j^^^        question  on  a  plea  of  tender  came  now  before  the 
against       Court,  the  argument  in  its  defence  would  rest  upon 

TOMLINSON. 

inveterate  practice.  On  that  alone  the  plea  might  be 
justified  :  but  that  is  no  reason  for  justifying  the  ex- 
tension of  the  practice;  and  I  am  not  disposed  to 
extend  it.  This  appears  to  me  to  be  a  new  fangled 
attempt  in  pleading. 

Judgment  for  the  plaintiff- 


Tridai/y 
Nov.  20tb. 


Doe  on  the  Demise  of  Higgs  and  others. 
Churchwardens  and  Overseers  of  the  Parish 
of  St.  Mary,  Reading,  against  Terry,  Sr- 
MONDS,  and  Ford. 


In  ejectment 
on  the  demise 
of  the  church- 
wardens and 
overseers  of  a 
parish,  laid 
after  the  pass- 
ing of  Stat. 
59  G.  3.  c,  12. 
(the  seven- 
teenth section 


JgJECTMENT  for  messuages  and  premises  in  the 
parish  of  St.  Mary^  Readings  in  BerJcshire,  The 
demise  was  laid  on  the  1st  of  May  1834,  and  described 
the  lessors  of  the  plaintiff  by  their  names  and  as  the 
churchwardens  and  overseers  of  the  poor  of  that  parish 
for  the  time  being.  On  the  trial  before  Alderson  B.,  at  the 

of  which  vests 

all  real  property  belonging  to  the  parish  in  the  churchwardens  and  overseers  in  succession, 
as  a  corporation),  the  lessors  of  the  plaintiiF  proved  that  the  defendant,  ever  since  the 
passing  of  the  statute,  and  for  many  years  before,  had  paid  rent  to  the  churchwardens  of 
the  parish  for  the  time  being,  and  that  the  late  churchwardens  and  overseers  (who 
came  into  office  after  the  statute  passed)  had  given  him  notice  to  quit. 

Defendant  produced  a  lease  for  years,  by  T.  K.  and  J.  /f.,  therein  described  as  church- 
wardens of  the  parish,  to  W.  E.,  made  before  the  statute,  in  consideration  of  the  surrender 
of  a  former  lease  ;  and  also  a  lease  for  a  term  of  years,  yet  unexpired,  made  before  the 
statute,  by  J.  M.  and  iV.  C,  described  as  churchwardens  of  the  parish  church,  to  W.  E.*& 
personal  representative,  through  whom  defendant  claimed,  in  consideration  of  the  sur- 
render of  the  lease  first  mentioned.  In  the  last-mentioned  lease  the  premises  were  de- 
scribed as  *'  belonging  to  the  parish  church,"  and  the  rent  was  reserved  payable  to  "  the 
said  churchwardens  and  their  successors." 

On  a  special  case,  stating  these  facts :  Held, 

That  the  property  appeared  to  be  parish  property ;  that  the  leases  passed  no  legal  in- 
terest; and  that  the  property,  since  the  statute,  was  in  the  churchwardens  and  overseers 
in  succession,  who  were  intitled  to  treat  the  defendant  as  tenant!  from  year  to  year,  and  to 
recover  the  premises  upon  giving  notice  to  quit. 


Berkshire 
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Berkshire  Summer  assizes  1834,  a  verdict  was  found  for  1835. 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  jj^Tdem 
following  case  :  —  Higgs 

against 

The  lessors  of  the  plaintiff  were  the  churchwardens  Terry. 
and  overseers  of  the  poor  of  the  said  parish,  at  the 
times  of  the  action  being  commenced,  and  of  the 
demise  in  the  declaration.  A  rent  of  ll.  10s.  per 
annum  had  been  paid  by  the  predecessors  of  the  defend- 
ants in  the  tenancy  to  the  successive  churchwardens  of 
the  parish  for  many  years  before  the  passing  of  the 
Stat  59  G.  3,  c.  12.;  and,  since  that  act  came  into 
operation,  the  rent  had  continued  to  be  paid  in  like 
manner  by  the  predecessors  of  the  defendants,  and  by 
the  defendants,  until  the  expiration  of  the  following 
notice.  On  the  23d  of  March  1833,  a  notice  to  quit 
(of  which  the  following  is  a  copy)  was  duly  served  on 
the  several  defendants.  "  To  Messrs.  John  Terry^  &c. 
You  are  hereby  required  to  quit,"  &c.,  "  all  that  mes- 
suage, tenement,  or  dwelling-house,"  &c.,  "  situate,"  &c., 
"  which  you  now  hold  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  St,  Mary^  Reading,  to 
the  churchwardens  and  overseers  of  the  poor  of  that 
parish,  on  Michaelmas  day  next,  or  at  the  expiration 
of  the  current  year  of  your  tenancy.  Dated  the 
20th  day  of  March  1833.  John  Ohey,  Richard  Munt, 
churchwardens  of  the  said  parish.  W,  Winkworth, 
John  Wheeler,  TV,  H.  Tyhurst,  overseers  of  the  poor  of 
the  said  parish." 

The  persons  who  signed  this  notice  filled  at  the  time 
the  offices  which  they  are  described  as  filling,  but  had 
gone  out  of  office  before  this  action  was  commenced. 

The  defendants  deduced  the  following  title.  A  lease 
was  put  in,  dated  23d  April  1753,  made  between 

T  2  Tko?nas 
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1835.       Thomas  Knapp  and  John  Knotty  churchwardens  of  the 
^    ^         parish  of  St,  Mary  in  Readings  Berks,  of  the  one  part, 
HioGs       and  William  Earles  of  the  same  parish,  of  the  other 

against 

Terry.  part :  probate  of  the  will  of  the  said  William  Earles, 
dated  1st  November  1765 :  and  an  indenture,  dated  2d 
October  1801. 

By  the  indenture  of  lease  of  23d  April  1753,  Knapp 
and  Knott,  in  consideration  of  the  surrender  of  a  former 
lease,  of  which  about  twelve  years  were  then  unexpired, 
and  also  of  a  fine  of  205.,  demised  the  premises  now 
sought  to  be  recovered  to  Earles,  for  fifty-one  years 
from  Lady-day  1753,  at  the  yearly  rent  of  305. 

The  said  lease,  by  virtue  of  the  will  of  1st  November 
1765,  and  the  indenture  of  2d  October  1801,  became 
vested  in  Mary  Bearle, 

A  lease  was  also  put  in  by  the  defendants,  dated 
29th  April  1802,  between  John  Moore  and  Nathaniel 
Clissold,  churchwardens  of  the  parish  church  of  St,  Mary 
in  Reading,  of  the  one  part,  and  Mary  Searle  of  the 
other  part,  whereby,  in  consideration  of  the  lease  granted 
to  Earles  (of  which  two  years  were  then  unexpired), 
and  of  a  fine  of  70/.,  the  premises  in  question,  therein 
described  to  be  parcel  of  the  lands  and  tenements  be- 
longing to  the  parish  church  of  St.  Mary  in  Reading, 
were  demised  to  the  said  Mary  Searle,  her  executors 
administrators  and  assigns,  to  hold  from  the  feast  day 
of  the  Annunciation  then  last  for  fifty- one  years,  paying 
yearly  to  the  said  churchwardens  and  their  successors 
the  rent  of  305. 

The  defendants  were  the  legal  representatives  of 
Mary  Searle, 

The  lessors  of  the  plaintiff  contended  that  the  last- 
mentioned  lease  was  void ;  that  the  estate  and  interest 

in 
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in  the  premises  had  vested  in  the  churchwardens  and  1835. 
overseers  of  the  poor  of  St  Mari/,  Heading,  by  the  ope-  ^  ^ 
ration  of  the  statute ;  and  that  the  defendants'  only  in-  Higgs 

against 

terest  therein  had  been  as  tenants  from  year  to  year,  Terrt. 
Vi^hich  the  notice  to  quit  had  determined. 


Talfourd  Serjt.  for  the  plaintiff.  The  premises  ap- 
pear, on  the  face  of  the  statement,  to  be  parish  property. 
The  plaintiff  is  therefore  entitled  to  recover,  unless  the 
lease  of  1802  be  good.  That  is  a  lease  granted  by  the 
churchwardens  alone.  Even  since  stat.  59  G.  3.  c,  12. 
5.  17.  (1819),  the  churchwardens  could  not  grant  a 
lease  without  the  concurrence  of  the  overseers,  Phillips 
V.  Pearce  [a) ;  before  that  act,  no  one  had  such  a  power. 
The  churchwardens  were  not  a  body  taking  by  suc- 
cession ;  at  the  utmost,  the  individuals  could  grant  for 
their  own  time  only,  as  trustees  for  this  parish.  If  this 
lease  be  good,  the  churchwardens  might  deal  with  the 
parish  property  to  any  extent ;  whereas  it  is  vested  in 
the  churchwardens  and  overseers  by  stat.  59  G.  3.  c.  12. 
5.17.,  which  applies,  not  only  to  buildings  and  lands 
hired  or  taken  on  lease  by  the  churchwardens  and  over- 
seers for  the  purposes  of  this  act,  but  to  "  all  other 
buildings,  lands  and  hereditaments  belonging  to  such 
parish."  In  Doe  dem,  Jackson  v.  Hiley  {b)  it  was  held 
that  these  words  extended  to  every  description  of  the  real 
property  of  a  parish.  The  lease  of  1802  describes  the 
'  lands  and  tenements  as  "  belonging  to  the  parish  church." 
The  rent  has  been  paid  continually  to  the  successive 
churchwardens ;  that  payment  enures  to  the  benefit  of 
the  parties  legally  interested,  who  are,  since  the  statute, 


(a)  SB,  4;  a  43S. 


(b)  10  7?.     C.  885. 

T  3  the 
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1835.      the  churchwardens  and  overseers  jointly,  as  a  corpor- 
j)^^  jgjjj^     ation;  and  these  are  the  parties  who  have  given  the 
HiGGs       notice.    The  acceptance  of  rent  shews  no  more  than  a 

against 

Terry.  tenancy  for  the  year.  The  learned  Judge,  who  tried  the 
cause,  indeed,  expressed  an  opinion  that  the  parish 
officers  took  the  rent  cum  onere ;  but  there  is  no  onus, 
Doe^  Lessee  of  Simpson^  v.  Butcher  {a)  and  Jenkins  dem, 
Yate  V.  Church  (b)  shew  that  the  acceptance  of  the  rent 
does  not  necessarily  affirm  the  lease. 

Ludlow  Serjt.,  contra.    Great  injustice  will  be  done 
if  the  lessors  of  the  plaintiff  are  allowed  to  get  rid  of 
the  title  upon  which  the  lease  was  granted.  They 
insist  on  the  estoppel  by  the  words  of  the  lease  of  1802, 
yet  they  deny  that  the  parties  had  power  to  make  such 
a  lease,  so  that  the  estoppel  is  not  to  be  reciprocal.  If 
the  lessor  of  a  plaintiff  in  ejectment  makes  a  title,  and  a 
lease  is  set  up  in  answer,  he  may  impugn  the  lease :  but, 
if  his  title  rests  upon  a  tenancy  as  shewn  by  the  lease, 
he  must  admit  the  lease  to  be  good,    [Coleridge  J.  The 
lessors  of  the  plaintiff  make  a  case  by  the  payment  of 
rent  and  the  notice  to  quit :  then  the  defendants  set  up 
the  lease.]   In  that  view  of  the  case,  the  defendants  may 
shew  in  what  character  they  paid.    If  the  lessors  of  the 
plaintiff  insist  upon  connecting  the  payments  with  the 
lease,  they  cannot  dispute  the  lease.    If  the  payments 
and  lease  are  not  connected,  the  payment  is  simply  evi- 
dence of  a  reversion  in  the  party  accepting.    In  Phil- 
lips v.  Pearce  (c)  the  property  of  the  parish  had  been 
demised  by  churchwardens  alone  after  the  passing  of 
Stat.  59  G.  3.  c.  12. ;  such  a  demise  was  of  course  in- 


(a)  I  Doug.  50. 
(c)  BS.^a  423. 


(b)  2  Cowp,  482. 

valid, 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


279 


valid,  because  at  that  time  the  property,  by  the  express  1835. 
words  of  sect.  1     belonged  to  the  churchwardens  and  dem. 
overseers  jointly.    But  here  the  lease  was  made  before  Higgs 

against 

the  statute,  and,  taken  alone,  is  evidence  of  a  reversion  Terry. 
in  the  grantors  sufficient  to  enable  them  to  convey.  It 
appears  also  that  the  consideration  for  the  lease  was  a 
surrender  of  an  existing  lease :  such  a  surrender  must 
be  made  to  a  party  capable  of  accepting  it.    There  is 
nothing  in  the  case  to  shew  that  the  churchwardens 
who  made  the  lease  may  not  have  been  trustees  acting 
in  their  individual  characters  and  not  as  parish  officers, 
with  power  to  demise.    The  founder  of  the  trust  may 
have  wished  the  beneficial  interest  to  go  to  the  church- 
wardens for  the  time  being.    Even  if  the  trustees  had 
violated  their  trust,  that  would  not  avoid  the  lease  at 
law.    The  reservation  of  rent  to  the  successors  may  be 
bad,  and  yet  the  demise  good.    If  the  churchwardens 
and  overseers  now  insist  upon  taking  to  the  reversion 
in  their  character  of  a  corporation,  they  must  take  it  as 
other  parties  would,  with  the  incidents  of  a  privity  in 
respect  of  the  reversion.     In  Doe  dem.  Jackson  v. 
Hiley  (a)  this  point  did  not  arise,  for  the  lease  had  ex- 
pired.   At  any  rate,  if  the  lease  be  repudiated,  the 
evidence  is  narrowed  to  the  payment  of  rent :  then  there 
is  no  evidence  that  the  property  is  parish  property,  or 
church  property,  and  the  title  of  the  lessors  of  the 
plaintiff  fails.    And,  further,  the  description  of  the 
premises  as  "  belonging  to  the  parish  church  "  does  not 
necessarily  shew  that  they  belong  to  the  parish,  within 
the  meaning  of  stat.  59  G.  3.  c.  12.  5.  17. 

(a)  10  B.  ^  C.  885. 

T  4,  Talfourd 
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Talfourd  Serjt.,  in  reply.  Doe  dem,  Jackson  v.  Hi-- 
ley  [a)  and  Pearce  v.  Fhillifs  (b)  were  not  relied  upon 
as  singly  supporting  the  plaintiff's  case,  but  as  together 
establishing  the  two  points,  that  all  real  property  be- 
longing to  the  parish  is  within  stat.  59  G.  3.  c.  12.  s,  17., 
and  that  the  churchwardens  alone  cannot  lease  such 
property  as  is  within  the  act.  That  this  is  parish  pro- 
perty is  shewn  by  the  payments  to  successive  church- 
wardens, which  fact  makes  it  incumbent  on  the  church- 
wardens to  apply  the  profits  to  those  purposes  to  which 
church  rates  are  applicable.  The  plaintiff's  case  might 
be  left  here.  It  is  suggested  that  the  churchwardens 
in  1802  may  have  granted  as  individuals,  and  not  in  an 
official  character.  But  that  is  inconsistent  with  the 
fact  of  the  payments,  which  are  made  to  successive 
churchwardens.  The  lease  is,  besides,  bad  on  another 
ground,  for  the  churchwardens  had  at  any  rate  no  right 
to  let  at  a  premium. 

Patteson  J.  (c).  My  difficulty  has  been  to  see  how 
this  property  is  shewn  to  be  parish  property.  One 
would  expect  to  have  its  history  previous  to  the  lease. 
In  Doe  dem.  Jackson  v.  Hiley  (a)  all  the  facts  appeared : 
there  were  feoffees  of  a  legal  estate  held  in  trust  for  the 
payment  of  church  rates,  and  a  lease  of  which  the 
validity  was  admitted,  and  which  had  expired  before  the 
ejectment  was  brought.  There  was  one  demise  by  the 
feoffee's  devisee ;  but  certainly  Lord  Tenter  dens  judg- 
ment is  upon  the  demise  by  the  parish  officers,  on  the 
ground  that  the  parish  property  was  transferred  from 
the  party  who  had  the  legal  ownership  at  the  time  of 

(a)  10  J?.  ^  C.  885.  (6)  5  B,  ^  C,  433. 

(e)  Lord  Denman  C.  J,  was  absent. 

the 


1835. 


Doe  dem. 

HiGGS 

against 
Terry. 
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the  passing  of  stat.  59  G.  3.  c,  12,,  to  the  parish  officers,  1835. 

bv  that  act.    Now  here  it  does  not  appear  who  had  the 

legal  property  at  the  time  of  the  act  passing.    My  Higgs 

against 

doubts,  however,  are  removed  by  the  fact  that  the  pay-  Terry. 
ments  of  rent  have  been  made  to  the  churchwardens  as 
such.  The  property,  therefore,  belonged  to  the  parish 
in  the  popular  sense,  and  in  the  sense  of  the  act.  And, 
therefore,  upon  the  authority  of  Doe  dem,  Jackson  v. 
Hiley  («),  it  now  belongs  to  the  churchwardens  and 
overseers  as  a  corporation.  They  received  the  rent :  the 
defendants  must  be  held  to  know  the  law,  and  to  have 
paid  to  them  in  the  character  of  a  corporation.  Then, 
this  being  a  freehold  estate,  the  question  is  whether  the 
defendants  held  it  as  tenants  from  year  to  year,  or  on 
lease.  We  collect  from  the  case  that  the  parties  de- 
mising were  churchwardens ;  we  must  take  it  that  they 
were  the  then  existing  churchwardens.  But  their  de- 
mise passed  no  legal  interest  in  the  term,  for  church- 
wardens could  not  then  hold  land  as  such.  No  estoppel 
therefore  was  created  as  against  their  successors.  It  is 
not  material  to  consider  whether  there  was  an  estoppel 
as  agains,t  the  individuals  ;  for  the  lessors  of  the  plain- 
tiff clearly  do  not  claim  by  privity  to  the  grantors.  If 
they  did,  they  could  sue  in  covenant,  describing  them- 
selves as  assignees  of  the  reversion ;  but  that  they  could 
not  do,  because  the  churchwardens  had  no  reversion. 
No  legal  interest,  consequently,  passed  in  the  term.  This 
is,  therefore,  a  case  of  tenant  from  year  to  year  who 
has  received  notice  to  quit;  and  there  must  be  judg- 
ment for  the  plaintiff. 

(a)  10  B.  ^  a  885. 


William* 
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Williams  J.  I  am  of  the  same  opinion.  The  doubts 
which  I  felt  are  removed  by  the  documents  and  by  the 
payments  of  rent.  Both  in  the  lease  of  1753,  and  in 
that  of  1802,  the  parties  granting  are  described  as 
churchwardens;  and,  in  the  latter  lease,  the  premises 
are  described  as  belonging  to  the  parish  church.  Upon 
this  a  strong  presumption  arises,  not,  as  my  brother 
luudlcm  suggests,  that  the  grantors  were  trustees  de- 
mising in  their  individual  character ;  but  one  which  is 
much  more  admissible,  when  we  bear  in  mind  the  parties 
so  demising  and  the  property  demised,  namely,  —  that 
this  was  parish  property.  In  addition  to  this,  we 
have  the  continual  payment  to  the  parish  officers  for 
the  time  being ;  which  renders  the  presumption  conclu- 
sive and  overpowering.  Then,  having  got  so  far,  do  we 
find  any  estoppel  ?  Clearly  not :  the  lessors  of  the 
plaintiff  are  utter  strangers  to  the  grantors  of  the  lease. 
The  payment  of  rent  would  not  constitute  a  sufficient 
case,  if  it  were  not  aided  by  the  statute.  But,  as  this 
is  parish  property,  and  as  there  is  nothing  to  prevent 
the  operation  of  the  statute,  the  plaintiff  is  entitled  to 
our  judgment. 

Coleridge  J.  The  only  question  is,  whether  there 
be  a  prima  facie  case  for  the  lessor  of  the  plaintiff ;  for,  if 
so,  there  is  no  answer  to  it.  If  the  property  be  shewn  to 
belong  to  the  parish,  but  not  else,  there  is  a  prima  facie 
case.  Then  does  it  so  belong,  or  not,  within  the  mean- 
ing of  the  act  ?  You  must  take  the  words  of  this  act  in 
the  popular  sense :  for,  in  the  strict  sense,  lands  do  not 
belong  to  a  parish.  The  case  for  the  defendants  helped 
out  the  plaintiff's  case,  by  shewing  that  the  grantors  of 
the  leases  called  themselves  churchwardens.    And  the 

payments 


1835. 


Doe  dem. 

HiGGS 

against 
Terry. 
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payments  have,  in  fact,  been  made  to  the  successive  1835. 

churchwardens.    Then  is  not  this  parish  property  ?  It 

comes  then  to  a  case  of  landlord  and  tenant.  Higgs 

against 

Judgment'for  the  plaintiff  (a),     ■  Terry. 

(a)  See  Doe  dem.  Higgs  v.  Cockell,  Hilar?/  term,  1836,  post. 


Hall  aminst  Maule  and  Sheat.  Saturday, 

°  Nov.  21st. 

THE  plaintiff  had  declared  in  prohibition.  Since  the  sta^ 

tute  1  W.  4. 
c.  21.  s.  1. 

E.  V.  Richards  obtained  a  rule  calling  upon  the  '^^y'^l  pleaded 
plaintiff  to  shew  cause  why  the  defendants  should  not  prohibition, 

*  as  m  common 

be  allowed  to  plead  six  several  pleas.    Upon  cause  actions  between 

subjects. 

being  shewn  in  the  Bail  Court,  before  Littledale  J., 
his  Lordship  referred  the  matter  to  the  full  Court. 
The  nature  of  the  proposed  pleas  was  set  forth  in  the 
rule;  but  it  was  agreed,  on  the  argument,  that  the 
Court  should  be  called  on  to  decide  only  the  general 
question  of  the  admissibility  of  several  pleas  in  pro- 
hibition, and  that  the  propriety  of  the  particular  pleas 
should,  if  necessary,  be  afterwards  discussed  before  a 
Judge  at  chambers. 


:  Godson  now  shewed  cause.  The  declaration  by  the 
party  in  prohibition  was  always  understood  to  be 
qui  tarn,  the  foundation  for  it  being  a  contempt.  This 
is  laid  down  in  Com.  Dig.  tit.  Prohibition,  (I),  citing 
Langdale's  Case  {a).  The  stat.  4  c.  16.  5.4.  au- 
thorises the  pleading  of  several  matters  by  the  de- 
fendant or  tenant  in  any  action  or  suit,  or  by  any 

(a)  12i2ep.  61. 

plaintiff 
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18S5.      plaintiff  in  replevin;  but  prohibition  is  not  mentioned 
there ;  and  it  is  laid  down  in  Com,  Dis;,  tit.  Pleader 

Hall 

against  (E.  2.)  («),  that  a  defendant  in  qid  tarn  cannot  plead 
Maule* 

double,  for  which  Morgan  v.  JLuckwp  (b)  is  cited.  The 
Stat.  1  W.  4i,  c,2l,  5.  1.  makes  no  alteration  in  this  re- 
spect, though  it  enacts  that  the  declaration  need  not 
now  allege  the  delivery  of  a  writ,  or  a  contempt.  The 
formal  allegation  is  now  to  be  omitted,  for  the  pur- 
pose of  shortening  the  record :  but  the  foundation  of  the 
proceeding  is  still  the  supposed  contempt.  Neither  is 
any  alteration,  in  this  respect,  introduced  by  stat. 
3  &4j  4.  c.  42.  s,  1.  That  section  does  not  mention 
prohibition  among  the  proceedings  which  the  judges 
have  power  to  alter.  And,  even  if  prohibition  be  within 
the  enactment,  the  rules  framed  under  it  do  not  in  fact 
authorise  pleading  more  than  one  plea  in  this  suit. 
They  disallow  the  pleading  of  several  pleas,  except 
under  the  regulations  specified;  but  they  do  not  en- 
large the  power  of  pleading  double. 

Humfrey  contra  was  stopped  by  the  Court. 

Patteson  J.  (c)  We  have  no  doubt  upon  the  point. 
Under  the  old  law,  there  could  be  only  one  plea  pleaded, 
because  the  King  was  considered  to  be  a  party,  and  he 
could  not  be  bound  by  the  statute  of  Anne^  as  he 
was  not  named  in  it  (d\    But  stat.  1      4.  c.  21.  s.  1. 

(a)  P.  379.  4th  ed. 

(h)  g-yfr.  1044.    And  see  Law  v.  Crowther,  2  Wils.  21.  ;  Heyrickf. 
JBoster,  4  T.  R.  701.    The  seventh  section  of  stat.  4:  Ann,  c.  16.  provider 
that  the  earlier  enactments  of  the  statute  shall  not  extend  to  any  writ,  &c. 
upon  any  penal  statute.    Morgan  v.  Luckup,  Law  v.   Crowther,  ani 
Heyrick  v.  Foster,  were  not  cases  of  prohibition. 

(c)  Lord  Denman  C.  J.  was  absent. 

(d)  KSee  Mex  v.  JFright,  \  A,  ^  434. 

enactb 
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enacts  that  the  declaration  in  prohibition  "  shall  be  ex-  18 85. 
pressed  to  be  on  behalf  of  such  party  only,  and  not,  as 

Hall 

heretofore,  on  the  behalf  of  the  party  and  of  his  Ma-  against 

Maulk. 

jesty;"  and,  further,  that  it  shall  not  allege  "the  de- 
livery of  a  writ  or  any  contempt."  The  reason  of  the 
former  rule  therefore  fails ;  and  prohibition  is  now  like 
any  other  action. 

Williams  J.  concurred. 

Coleridge  J*  In  reality,  the  delivery  of  the  writ 
never  took  place ;  and  the  contempt  was  a  mere  fiction. 
That  fiction  is  now  done  away  with. 

Rule  absolute,  without  costs  (a), 

(a)  The  defendant  had  pleaded  a  single  plea,  including  several  matters, 
to  which  the  plaintiif  had  demurred ;  and  the  defendant  then  made  an 
application  to  amend  the  plea,  by  inserting  the  pleas  mentioned  in  the 
present  rule,  which  finally  came  on  as  above  reported.  The  Court,  in 
making  the  present  rule  absolute,  gave  the  plaintifi*  the  costs  of  the  pro* 
ceedings  on  the  former  pleadings. 
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1835. 


Monday,        Xhe  KiNG  as^atTist  The  Lords  Commissioners 

Nov.  23d.  * 

of  the  Treasury. 
The  Lords  of      A  RULE  nisi  was  obtained  in  this  term  for  a  man- 

the  Treasury  XJl 

agreed  to  sub-  damus,  caUing  on  the  Lords  Commissioners  of  the 

mit  a  vote  to  p     i     •  i        •  •  i 

parliament  for  Ireasury  torthwith  to  issue  a  treasury  minute  or  autho- 

St1red"allow-  ^^ty  to  the  paymaster  of  civil  contingencies,  or  other 

office^  on^cer-^  proper  officer,  directing  and  authorizing  him  to  pay,  or 

tificate  of  ill-  cause  to  be  paid,  to  William  CarmicJiael  Smyth,  the 

health,  accord-  r      '  ^  ^ 

ing  to  Stat.       amount  of  the  arrears  of  his  pension,  or  retired  allow- 

3  G.  4.  c.  lis.  ^  ' 

The  vote         ance,  of  166^.  per  annum,  from  the  5th  of  April  1826, 

passed,  but  .  ,  . 

the  pension  was  to  the  10th  of  October  last,  as  voted  to  him  by  authority 
menXnedTn^  of  parliament.  The  rule  was  obtained  on  an  affidavit  of 
Ition  act°which,  ^'^V^K  which  Contained  the  following  statements :  — 
however,  di-  ig26         Smyth,  having  served  the  office  of  a 

rected  a  gross  u    •>  & 

sum  to  heap-  paymaster  of  exchequer  bills  for  thirteen  years,  trans- 
plied  in  dis-  ^  ''  ^  - 

charge  of  re-  mitted  to  the  then  Commissioners  of  the  Treasury  a 

tired  allow- 
ances.   The      medical  certificate  of  his  inability  to  discharge  the  du- 

Treasury,  on  ties,  by  reason  of  bodily  infirmity,  and  solicited  a  retired 

the  party°for^  allowance.    He  received  in  answer  the  following  letter 

fo7red"him"  ^^^"^                      assistant  secretary  to  the  Treasury, 

that  he  might  ^^ted  October  1 1,  1826  :  — 

receive  it  from 

a  treasury  offi-  ^  ^ 

cer  whom  they      "  Sir,  —  I  have  it  in  command  from  the  Lords  Com- 

named.    The         .    .  ^  ,  .     -ni/r  •        *  rri 

officer  declined  missioners  ot  his  Majesty  s  Ireasury  to  acquamt  you 

paying,  inas- 
much as  he  had  no  authority  from  the  Lords  of  the  Treasury,  and  they,  being  again  ap- 
plied to,  refused  to  give  such  authority  except  on  condition  that  the  party  would  forego 
certain  legal  proceedings,  which  he  refused  to  do. 

Held,  First,  that  the  party  had  a  legal  right  to  the  allowance,  the  Lords  of  the  Treasury 
having  submitted  the  grant  to  parliament,  and  having  afterwards  admitted  that  the  money 
for  paying  the  allowance  was  in  their  hands. 

Secondly,  that  a  mandamus  lay  to  the  Lords  of  the  Treasury  to  order  payment,  inasmuch 
as  the  claimant  had  no  other  remedy  ;  and  as  the  writ  was  demanded,  not  against  the  King, 
but  against  officers  into  whose  hands  money  had  been  paid  under  an  act  of  parliament  for 
the  use  of  an  individual. 

that, 
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that,  upon  a  review  of  all  the  circumstances  which  led  1835. 
to  your  removal  from  the  situation  of  paymaster  of 

The  Kino 

exchequer  bills,  and  the  contmued  distressmg  state  of  against 
your  health,  my  Lords  will  submit  a  vote  to  parliament  Commissioners 
for  granting  to  you  a  retired  allowance  at  the  rate  of  Treasury. 
166/.  per  annum,  to  commence  from  the  5th  of  April 
1826.  I  am,  Sir,"  &c. 

On  the  25th  of  November  1829,  he  received  a  letter 
from  Mr.  Dawson,  one  of  the  then  joint  secretaries  of 
the  Treasury,  of  which  the  following  is  an  extract :  "  I 
am  further  to  acquaint  you  that  three  years  have  elapsed 
since  my  Lords  communicated  to  you  their  intention,  in 
consequence  of  the  distressing  state  of  your  health,  as 
described  in  a  medical  certificate  annexed  to  your  appli- 
cation to  this  board,  to  grant  to  you  a  retired  allowance 
of  166/.  per  annum^  to  commence  from  the  5th  of  April 
1826,  and  I  am  to  inform  you  that  that  allowance,  with 
any  arrears  which  may  be  due  upon  it,  will,  like  any 
other  retired  allowance,  be  paid  to  you  on  application  to 
the  paymasters  of  exchequer  bills." 

In  Mai/  1835,  Mr.  Sm7/th  applied  to  Mr.  Nevinson, 
one  of  the  then  paymasters  of  exchequer  bills,  for  pay- 
ment of  his  retired  allowance,  but  was  informed  by  him 
that  the  paymasters  had  no  fund  from  which  to  pay  it. 
Mr.  Smyth  thereupon  wrote  to  Lord  Melbourne,  then 
first  lord  of  the  Treasury,  as  follows  :  — 

"  My  Lord,  —  In  1827  I  received  a  written  commu- 
nication from  the  then  secretary  to  the  Treasury,  in- 
forming me  that  a  pension  of  166/.  a  year  had  been 
voted  to  me  by  parliament  from  the  5th  of  April  pre- 
ceding, and  that  the  same  would  be  paid  to  me  upon 
application  to  the  paymasters  of  exchequer  bills.  Cir- 
cumstances unnecessary  here  to  explain  induced  me  to 

refrain 
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1835.      refrain  from  making  that  application  until  this  day." 

He  then  stated  his  application  to  Mr.  Nevinson,  and 

The  King 

against       the  answer,  and  requested  to  know  where  he  was  to 

The  Lords  .  r 

Commissioners  apply  for  payment.    He  received  an  answer  from  Mr. 
Treasury.     Anson,  Lord  Melbourne's  private  secretary,  dated  5th 
June  1835,  as  follows  :  — 

"  Sir,  —  I  am  directed  by  Viscount  Melbourne  to  ac- 
knowledge the  receipt  of  your  letter  of  the  28th  instant, 
and  in  reply  to  acquaint  you  that  you  may  receive  your 
pension  on  application  to  the  paymaster  of  civil  services 
at  the  Treasury.    I  remain,"  &c. 

On  application  to  the  paymaster  of  civil  services, 
Mr.  Smyth  was  informed  that  he  had  received  no  au- 
thority to  issue  the  pension.  Mr.  Smyth  communicated 
this  to  Mr.  Anson,  who  promised  to  speak  again  to 
Lord  Melbourne  on  the  subject;  and,  on  the  19th  of 
June,  Mr.  Anson  wrote  to  Mr.  Smyth  as  follows  :  "  Sir, 
—  On  inquiry  I  find  it  will  be  necessary  for  you  to 
obtain  authority  for  receiving  your  pension  from  the 
commissioners  of  the  Treasury." 

Mr.  Smyth  thereupon  wrote  to  Mr.  E,  J,  Stanleys 
then  one  of  the  joint  secretaries  of  the  Treasury,  stating 
what  had  passed,  and  requesting  him  to  forward  the 
requisite  instructions  for  issuing  the  pension.  No 
answer  was  returned  ;  but,  on  further  application  at  the 
Treasury,  Mr.  Smyth  was  informed  that  he  might  learn 
from  the  solicitor  of  the  Treasury  on  what  condition 
his  allowance  would  be  paid.  He  afterwards  received 
a  letter  from  Mr.  Bourchier,  one  of  the  joint  solicitors 
of  the  Treasury,  beginning  as  follows :  — 

"  Sir,— 'I  beg  leave  to  acquaint  you  that  I  have  been 
directed  by  the  Lords  of  the  Treasury  to  prepare  an 

instrument 
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instrument  to  be  signed  by  you  previous  to  your  re-  1835. 
ceivino:  the  arrears  of  your  retired  allowance,  to  secure 

^  ^       ^  The  King 

your  instituting  no  further  legal  proceedings  in  respect  r^'^^^^'^^ 
of  your  late  office,  or  your  late  colleagues  in  that  Commissioners 
office."  Mr.  Bourchier  then  suggested  a  bond,  and  Treasury, 
requested  to  know  if  Mr.  Smyth  would  execute  one, 
with  a  surety.  Mr.  Smyth  inquired  if  the  undertaking 
on  his  part  was  to  include  criminal  as  well  as  civil  pro- 
ceedings against  his  late  colleagues,  and  received  for 
answer,  that  it  was  intended  to  comprehend  all.  Mr. 
Smyth  then  inquired  whether,  on  his  executing  the 
bond,  with  a  surety,  the  Lords  Commissioners  would 
make  him  a  pecuniary  compensation  for  the  losses  oc- 
casioned him  by  his  late  colleagues.  The  answer  was, 
that  they  had  no  such  intention.  In  reply,  by  letter  dated 
September  11th,  1835,  M.v.  Smyth  refused  to  execute  a 
bond,  and  threatened  legal  proceedings  if  his  arrt^ars 
were  not  paid.  He  also  sent  copies  of  the  last  two  letters 
to  Lord  Melbourne,  requesting  his  interference,  and  re- 
ferring to  Lord  Melbourne's  communication  of  June  5th. 
He  received  in  answer  a  letter  from  Mr.  Anson  saying, 

I  am  directed  by  Viscount  Melbourne,  to  acquaint  you 
that  his  Lordship  has  instituted  inquiries  at  the  Trea- 
sury, froni  which  it  appears  that  your  letter  of  the  11th 
instant,  addressed  to  the  solicitor  of  the  Treasury,  is 
considered  as  having  terminated  the  present  commu- 
nication with  you  on  the  subject  of  the  retired  allow- 
ance alluded  to  in  your  note."  The  affidavit  further 
stated  that  no  part  of  the  allowance  had  been  paid, 
and  that  Mx.  Smyth  was  informed  and  believed  that 
the  whole  of  it  had  been  regularly  voted  to  him  by 
parliament  from  the  5th  of  Apil  3  826  to  the  present 

Vol.  IV.  U  time, 
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1835.      time,  and  was  now  in  the  possession,  custody,  or  con- 


The  King 


trol  of  the  present  Commissioners  of  the  Treasury. 


against  No  affidavit  was  filed  in  answer. 

The  Lords 
Gominissioners 

Treasury.  Sir  J,  Campbell,  Attorney-General,  and  Wightman, 
now  shewed  cause.  This  is  not  a  matter  of  which  the 
Court  has  cognisance.  It  cannot  be  made  a  question 
here  whether  or  not  the  Treasury  was  justified  in 
making  the  payment  conditional.  Even  if  a  legal  right 
to  the  payment  were  shewn,  the  Court  in  the  exercise 
of  its  discretion  would  probably  not  grant  a  mandamus ; 
but  here  is  no  legal  right.  Assuming  that  this  pension 
formed  an  item  in  the  estimates  laid  before  parliament 
in  each  year,  that  does  not  give  a  claim  in  point  of 
law.  The  estimates  are  merely  a  ground  submitted 
to  parliament  for  introducing  such  a  clause  into  the 
appropriation  act  as  may  sanction  the  payment.  If, 
indeed,  there  had  been  an  express  direction  in  any  of 
the  appropriation  acts,  that  this  particular  payment 
should  be  made,  the  case  would  be  different :  but  that 
is  not  so.  Thus  in  the  act  for  1834,  4  &  5  ^.  4. 
c.  84.  5.  17.,  the  grant  is  general:  "  58,858/.,  for  retired 
allowances  to  persons  formerly  in  public  offices  or  in 
the  public  service."  The  statutes  50  G.  3.  c.  1 1 7.,  and 
3  G.  4.  c.  113.,  which  sanction  and  regulate  the  granting 
of  retired  allowances,  do  not  give  any  vested,  inde- 
feasible right  in  them.  A  fund  is  created  by  the  latter 
act,  out  which  they  are  to  be  granted,  and  the  pro- 
portionate amounts  are  fixed ;  but,  as  to  the  granting 
of  them,  no  new  rule  is  introduced.  No  instance  can 
be  cited  of  a  mandamus  like  that  moved  for.  It  is 
against  principle  that  the  Court  should  order  a  man- 
damus 
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damus  in  the  name  of  the  King,  directing  the  King  to  1835. 
pay  money.    If  the  party  had  a  legal  claim,  the  pro-  ^ 
ceeding  should  be  by  petition  of  right  to  the  King.    In  against 

The  Lords 

Bejc  V.  Hornby^  or  The  Banker^  Case      on  writ  of  error  Commissioners 

to  the  Exchequer  Chamber,  it  was  held  by  Treby  C.  J.,  Treasury. 

with  whom  Lord  Somers  concurred,  that,  on  petition 

to  the  Court  of  Exchequer  for  the  allowance  of  letters 

patent  of  Charles  II.  granting  an  annuity  out  of  the 

hereditary  revenue  of  excise,  and  for  payment  of  such 

annuity,  that  Court  could  not  enforce  the  payment. 

Treby  C.  J.,  after  admitting  the  validity  of  the  grant, 

said:- "Now  I  come  to  the  remedy,  which  I  take  to 

be  the  great  and  difficult  point  of  the  case.    And  I 

am  of  opinion,  that  no  judgment  can  be  given  upon 

this  petition  to  the  Barons ;  for  I  do  not  think  that  the 

Court  of  Exchequer  has  any  power  to  dispose  of  the 

King's  treasure,  and  therefore  I  cannot  see  how  this 

judgment  can  have  any  effect.  Indeed  it  is  said,  that 

the  petitioner  will  have  a  writ  to  the  officers  of  the 

Treasury,  or  to  the  treasurer  himself,  and  if  they  do 

not  obey  this  liberate,  that  then  they  will  enforce  it 

by  action;  but  this  they  cannot  do,  for  I  hold  that 

the  treasurer  may  choose,  upon  bare  warrant,  to  pay 

in  what  order  he  thinks  fit."    Then,  after  going  into 

the  authorities,  he  says  :  "  The  case  in  short  is  no 

more  than  this :  suppose  the  King  be  indebted  to  the 

petitioners,  and  also  to  the  army,  the  fleets,  &c«  now 

who  shall  direct  the  payment  of  these  debts,  the 

barons  or  the  treasurer  ?  who  is  the  best  judge  of  the 

state  of  the  kingdom  and  of  its  necessities?    So  that 

suppose   there  was  only  4000/.  in  the  Exchequer, 


(o)  5  Mod.  29.   S.  a  14  How.  St.  2>.  I. 

U  2  and 
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1835.      and  we  were  threatened  with  a  foreign  invasion.  How 
^         shall  this  money  be  disposed?    Says  the  treasurer, 
against       To  raise  men,  to  pay  the  army  and  our  fleets,  that  by 

The  Lords 

Commissioners  their  assistance  we  may  prevent  the  enemy  from  coming 
Treasury.     amongst  US.    No,  say  the  barons,  we  must  pay  the 
bankers  with  this  money."    The  same  arguments  will 
apply  to  this  case,  and  the  authority  of  this  Court  to 
grant  a  mandamus. 


J.  Jems  and  Welshy^  contra.  In  the  case  just  cited, 
the  judgment  of  the  Exchequer  Chamber  was  reversed, 
and  a  majority  of  the  judges,  even  in  that  court,  differed 
from  Lord  Somers,  who  decided  it  of  his  own  authority 
as  Lord  Keeper.  But  that  case  does  not  apply.  The 
sum  claimed  by  this  applicant  is  not  money  over  which 
the  Crown  has  any  control.  It  is  money  paid  into  the 
Treasury  by  a  third  hand  for  the  specific  purpose  of  dis- 
charging this  pension.  Government  grant  the  pension 
when  they  determine  on  applying  for  it  to  parliament ; 
this  is  sufficiently  explained  by  the  letters  set  out  in  the 
affidavit ;  then  the  sum  is  voted  by  parliament,  and  a 
payment  is  made  into  the  Treasury,  specifically,  to  meet 
that  vote.  The  statute  3  G.  4.  c.  113.  (reciting  stat. 
50  G.  3.  c,  117.)  directs  that  the  allowances  to  be 
granted  under  those  statutes  shall  be  laid  before  parlia- 
ment, and  regulates  the  scale  upon  which  they  shall  be 
estimated ;  and,  that  account  being  before  the  legisla- 
ture, the  appropriation  act,  directing  a  certain  sum  to 
be  applied  to  the  payment  of  such  allowances,  appro- 
priates, in  effect,  to  each  a  corresponding  portion  of  the 
general  sum  voted.  It  makes  no  difference  that  a 
gross  sum  is  voted  for  the  payment  of  many  allowances. 
In  some  cases,  by  stat.  3  G.  4.  c.  113.  s,  5.,  the  special 

grounds 
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grounds  for  a  proposed  allowance  are  to  be  submitted  1835. 
to  parliament.    Suppose  that  were  done,  and  a  vote 

^  The  King 

passed,  covering  the  amount  of  the  particular  allowance,  against 

The  Lords 

could  the  Treasury  afterwards  withhold  payment  ?  The  Commissioners 
statutes  say  nothing  of  any  special  order  to  be  given  by  Treasury, 
the  Treasury  for  payment  to  individuals,  after  the  sum 
is  voted.    By  stat.  3  G.  4.  c.  113.  s.  4.,  in  the  case  of 
persons  under  a  certain  age,  no  superannuation  allow- 
ance is  to  be  granted,  but  upon  certificate  (which  was 
given  in  the  present  case) ;  and  the  commissioners  there 
mentioned  are  to  express  satisfaction  with  the  party's 
conduct,  in  their  minute  recommending  or  directing  the 
grant  of  such  allowance.    When  the  allowance  has  been 
laid  before  the  legislature  with  the  sanction  of  the  Lords 
Commissioners  of  the  Treasury,  and  confirmed  by  vote, 
and  the  money  received  into  the  Treasury  in  pursuance 
of  such  vote,  the  party  interested  has  a  complete  right, 
and  is  entitled  to  a  mandamus,  though  perhaps  a  manda- 
mus would  not  have  lain  in  the  first  instance  to  the  Lords 
Commissioners,,  to  make  the  recommendation.  That 
the  money  in  this  case  has  been  paid  into  the  Treasury 
is  evident  from  several  letters  set  out  in  the  affidavit, 
particularly  that  of  Mr.  Anson  (5th  June  1835),  saying 
"  you  may  receive  your  pension  on  application  to  the 
paymaster  of  civil  services  at  the  Treasury."    The  Lords 
Commissioners  cannot  withhold  the  payment,  or  annex 
to  it  a  condition,  especially  one  which  is  illegal,  viz.  the 
dropping  of  a  criminal  prosecution.    It  is  contended 
that  this  is  an  application  for  a  mandamus  to  the  King; 
but  the  mandamus  would  go  merely  to  the  members  of 
a  public  board,  whose  duty  it  is,  under  stat.  3  G.  4. 
c.  113.,  to  direct  payment  of  the  allowances  voted,  who 
are  authorised  to  order  this  particular  payment,  by  the 

L  3  appro- 
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2  8S5.  appropriation  act,  and  who  have  the  money  in  their 

The  King  ^^^^^  for  the  purpose.  The  claimant  here  has  no  efFec- 

The  Lords  ^"^^  remedy  but  by  mandamus ;  for  an  indictment,  though 

Commissioners  a  remedy,  would  not  be  a  beneficial  one  to  him. 

of  the  ^ 
Treasury. 

Lord  Denman  C.  J.  (After  stating  the  nature  of  the 
application.)  The  affidavits  shew  that  Mr.  Smyth 
held  an  office,  in  respect  of  which  the  Lords  Commis- 
sioners of  the  Treasury  had  authority,  under  the  statute 
3  G.  4.  c.  113.,  to  grant  a  superannuation  allowance. 
The  letter  of  their  officer,  Mr.  Hill,  in  October  1826, 
announced  their  intention  to  submit  a  vote  to  parliament 
for  granting  such  an  allowance.  They  did  so ;  and,  by 
a  subsequent  letter  of  Mr.  Damon,  one  of  the  secre- 
taries of  the  Treasury,  Mr.  Smyth  was  informed  that  the 
allowance,  to  commence  from  the  5th  of  April  1826, 
would  be  paid  on  application  to  the  officers  pointed  out 
in  that  letter.  I  do  not  look  to  the  votes  of  the  House 
of  Commons  as  shewing  what  this  party  is  entitled  to; 
but  it  is  shewn  by  the  letters  of  Mr.  Hill  and  Mr.  Daw- 
son. The  statements  in  those  letters  make  the  Lords 
Commissioners  the  depositories  of  Mr.  Smyth^s  money  ; 
and  they  are  not  entitled  to  withhold  it,  or  annex  con- 
ditions to  the  payment.  Some  years  passed  without  any 
demand  of  the  allowance ;  but  in  1835  Mr.  Smyth  applied 
to  one  of  the  paymasters  of  Exchequer  bills,  to  whom 
he  had  been  referred,  but  without  success  :  and,  on  ap- 
plication to  the  first  Lord  of  the  Treasury,  he  was  in- 
formed that  he  might  receive  his  pension  from  the 
paymaster  of  civil  services.  It  is  unnecessary  to  go 
particularly  into  the  correspondence  of  this  year;  but, 
on  the  part  of  the  Lords  of  the  Treasury,  it  amounts  to  a 
recognition  that  they  have  the  money,  and  have  the  con- 
trol 
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trol  overit:  but  they  seek  to  annex  conditions  to  the  1835. 
payment,  which  they  have  no  right  to  do.  If  then  this  ^"J  ~ 
is  only  the  case  of  public  officers  having  the  control  of  against 

The  Lords 

a  sum  of  money  for  this  particular  purpose,  ther6  is  no  Commissioners 
reason  that  a  mandamus  should  not  issue.  They  are  Treasury, 
officers  under  the  Crown,  but  the  Crown  has  no  more  to 
do  with  them,  for  this  purpose,  than  with  any  other 
officers.  They  are  merely  parties  who  have  received 
a  sum  of  money  as  trustees  for  an  individual,  under 
the  provisions  of  an  act  of  parliament.  In  The  Banket^s^ 
Case  (a)  the  application  was  not  for  a  mandamus,  and  the 
circumstances  were  different.  If,  as  has  been  suggested, 
it  should  on  any  occasion  be  unsafe,  with  reference  to 
the  public  service,  to  make  a  payment  of  this  kind,  the 
fact  may  be  stated  on  return  to  the  mandamus.  There 
might  perhaps  be  occasions  on  which  the  Lords  Com- 
missioners would  be  bound  to  apply  the  money  to  par- 
ticular purposes  of  a  more  pressing  nature ;  but  that 
does  not  appear  in  the  case  before  us.  Here  it  only 
appears  that  a  sum  of  money  has  been  voted  as  an 
allowance  to  an  individual,  which  sum  they  have,  and 
refuse  to  pay. 

Patteson  J.  I  am  of  the  same  opinion.  Two  objec- 
tions have  been  made  to  this  application.  First,  it  is 
said  that  the-  party  has  no  legal  right,  because  the  ap- 
propriation act  does  not  give  any  thing  to  him  indivi- 
dually, but  only  directs  a  lumping  sum  to  be  applied  in 
the  discharge  of  retired  allowances.  But  it  appears 
that  under  the  first  four  sections  of  stat.  3  G.  4.  c.  113. 
the  Lords  Commissioners  of  the  Treasury  have  power 


(a)  Or  Rex  v.  Hortiby,  5  Mod.  29.    S.  C.  14  Hoiv.  St.  Tr.  1. 

U  4  to 
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1833.      to  grant  these  allowances,  and  that  they  agreed  to  grant 
The  King     ^^^^ '        ^^^^       letter  of  their  agent  shews  that  they 
against       afterwards  received  money  for  the  purpose.    The  effect 

The  Lords  ^  J  f 

Commissioners  of  the  letter  is  the  same  as  if  they  had  said,  "  Out  of  the 
Treasury.  gross  sum  voted  by  parliament  we  have  received  so 
much  for  this  pension,  which  is  in  the  hands  of  our  of- 
ficer." Secondly,  it  was  made  a  question  whether  man- 
damtis  were  the  proper  remedy.  I  think  that  the  party 
has  no  other,  and  that  this  is  the  proper  one.  After 
the  letter  from  Mr.  Dawson  in  1829,  no  further  appli- 
cation was  made  till  1835  :  then  Mr.  Smi/th  applied  to 
the  paymaster  of  Exchequer  bills,  and  was  informed 
that  he  had  no  funds.  On  further  application  at  the 
Treasury  he  was  referred  to  a  different  officer,  but  that 
officer  stated  that  he  had  no  authority.  Mr,  Smyth  re- 
newed his  application  to  the  Lords  of  the  Treasury  ;^ 
but  he  was  then  told  that,  if  the  payment  were  made,  it 
must  be  upon  conditions.  In  point  of  law,  when  the 
sum  had  been  once  appropriated  and  received  at  the 
Treasury,  the  Lords  Commissioners  could  not  annex 
conditions  to  the  payment.  It  was  in  their  power  to 
pay,  because  they  have  shewn  by  their  correspond- 
ence that  they  exercised  a  dominion  over  the  money. 
This  is  not  like  The  Bankers'  Case  (a).  The  proceeding 
there  was  not  for  a  specific  sum  in  the  hands  of  a  public 
officer,  but  for  payment  of  an  annuity,  granted  generally 
out  of  the  hereditary  revenue,  to  discharge  a  debt  of  the 
Crown.  Here  the  demand  is  not  against  the  Crown, 
but  against  public  officers  having  money  in  their  hands 
to  be  paid  to  an  individual,  and  who  seek  to  annex  a 
condition  to  the  payment. 


(«)  Or  Rex  v.  Hornlnj,  5  Mori.  29.    S.  C.  14  Hotv.  St.  Tr.  1. 

Williams 
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Williams  J.  I  am  of  the  same  opinion.     A  man-  1835. 


The  King 


damns  ought  not  to  issue  where  there  is  a  discretionary 
power,  or  where  there  is  another  legal  remedy.    Here  against 

The  Lords 

it  is  not  suggested  that  there  is  another  remedy :  and,  Commissioners 
whatever  discretionary  power  there  may  have  been  in  Treasury, 
this  instance,  the  time  for  exercising  it  was  long  past. 
The  making  of  the  allowance  had  been  agreed  upon, 
and  the  money  appropriated  to  the  purpose.  Then 
why  was  it  withheld  Only  because  the  party  would 
not  comply  with  conditions  which  it  does  not  appear  that 
there  was  any  power  to  impose. 

Coleridge  J.  The  statute  3  G.  4.  c,  113.  em- 
powers the  Lords  of  the  Treasury  to  consider  the 
cases  of  certain  persons  there  pointed  out,  and  to  grant 
them  retired  allowances.  Are  we  to  presume  that  such 
grants  are  to  take  effect  or  not,  merely  at  their  plea- 
sure ?  The  presumption,  I  think,  is  to  the  contrary^ 
Then,  as  to  the  effect  of  the  vote,  the  only  view  appears 
to  be  this ;  the  Lords  Commissioners  recommend 
the  grant ;  parliament  votes  it,  and  appropriates  a  sum 
in  gross  for  paying  the  whole  of  that  class  of  allow- 
ances; the  Lords  Commissioners  receive  the  sum  in 
gross,  and  are  to  parcel  it  out  among  the  parties  to 
whom  grants  have  been  made.  Have  they  done  so  in 
the  case  of  Mr.  Smi^th  P  It  appears  that  they  have, 
from:  year  to  year.  And  when  he  applies  for  payment, 
he  is  answered,  There  it  is  for  your  use  :  go  to  such 
an  officer  and  you  will  receive  it."  There  is  a  distinct 
admission  that  the  sum  is  in  the  possession  of  the 
board  for  this  purpose.  On  going  to  the  paymaster  of 
civil  services,  Mr.  Sm^/th  is  told  that  he  has  no  au- 
thority to  pay.    This  motion,  then,  is  an  application^ 

to^ 
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1835.       to  the  Court  to  enforce  the  granting  of  that  authority 
by  the  Lords  Commissioners.    Can  it  be  objected  that 

The  King       /  .  n 

against       the  party  has  a  legal  remedy  without  a  mandamus  ? 

Commissioners  Only  two  Can  be  suggested.  One  is  by  petition  of 
Treasury.  I'ight ;  but  I  do  not  think  that  would  lie,  because  it 
supposes  the  King  to  be  in  full  possession  of  the  chattel 
or  hereditament  claimed.  Here  he  is  not  in  possession 
of  the  sum  applied  for,  and  has  no  control  over  it. 
It  is  appropriated  by  act  of  parliament,  and  in  the 
power  of  a  public  board.  Would  money  had  and  re- 
ceived lie  ?  The  paymaster  of  civil  services  holds  the 
money  for  Mr.  Smyth's  use,  but  would  not  be  liable  for 
omitting  to  pay  it  over,  till  Mr.  Smyth  came  to  him 
with  a  proper  authority  from  the  Lords  of  the  Trea- 
sury, supposing  that  he  would  be  liable  then,  I  there- 
fore think  that  there  is  no  legal  remedy,  and  that  a 
mandamus  ought  to  go. 

Rule  absolute  («). 


(a)  See  the  observations  of  the  Court  on  a  subsequent  application  by 
the  same  party  against  the  Lords  Commissioners;  Rex  v.  The  Lords 
Commissioners  of  the  Treasury,  Easter  Term  1836. 
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Francis  Cooke  Rogers  against  John  Monday, 

^  Nov.  23d. 

Humphreys. 


REPLEVIN  for  cattle,  snoods,  and  chattels,  taken  A  mortgagee, 
'  ^         '  after  default  in 

October  14-th,  1833.    The  defendant  avowed  the  payment  by  the 

taking  of  the  cattle,  goods,  and  chattels,  as  a  distress  for  (if  hf  think 

rent  due  and  in  arrear  from  the  said  plaintiff  to  the  said  cS^them/thT 

defendant,  and  averred  that  it  became  payable  on  the  atSns^ta^tenant 

by  lease  granted 

before  the  mortgage,  as  the  mortgagor  had,  and  may  take  his  remedy  on  such  lease,  as 
assignee  of  the  reversion.  If  the  lease  was  made  by  the  mortgagor  subsequently  to  the 
mortgage,  the  mortgagee  may  treat  the  tenant  as  a  trespasser,  but  cannot  distrain,  or  sue 
for  rent,  unless  he  has  accepted  rent  from  the  tenant,  or  has  given  him  notice  to  pay  rent, 
and  the  tenant  has  acquiesced. 

A  deed  to  lead  the  uses  of  a  recovery,  after  reciting  that  the  premises  were  to  be  con- 
veyed for  the  purpose,  among  others,  of  securing  payment  of  800/.  advanced  by  J.  H.  to 
M.  R.,  tenant  in  tail  in  remainder,  declared  the  uses  as  follows:  —  To  H.  and  L.,  their 
executors,  &c.,  for  1000  years,  to  commence  from  the  day  before  the  date  &c.,  in  trust 
(subject  to  the  powers,  &c.,  after  mentioned),  upon  nonpayment  of  the  800/.  and  interest, 
to  sell  or  mortgage,  and  pay  that  sum  to  J.  H. :  and,  from  and  after  the  determination  of 
that  term,  and  subject  meantime  thereto,  and  to  the  trusts  thereof,  to  E.  R,,  mother  of 
M.  R.,  for  life;  remainder  to  T.  L.,  his  executors,  &c.,  for  2000  years,  to  commence 
from  the  day  of  the  decease  of  JS.  R.,  in  trust  to  levy  and  repay  such  sums  as  E,  R.  should 
during  her  life  pay  to  J.  H.  for  interest  on  the  800/.,  and  to  suffer  the  person  next  in 
remainder  or  reversion  expectant  on  the  first  term  to  receive  the  residue  of  rents  not 
applied  in  executing  the  trusts  of  the  latter  term  :  remainder,  and  in  the  meantime  subject 
thereto,  to  such  uses  as  M.  R.  should  appoint,  and,  in  default  of  appointment,  to  him  for 
life:  remainders  to  his  sons  and  to  his  daughters  in  tail:  remainders  over. 

A  power  was  then  reserved  to  E,  R.  to  demise  the  premises  for  ten  years  from  the  date 
of  the  deed,  or  seven  years  from  the  day  of  her  decease,  reserving  the  best  rent,  &c. 

E.  R.  demised  the  premises  to  a  tenant  for  seven  years  from  the  day  of  her  decease, 
reserving  rent  "  to  M.  R.,  or  the  person  for  the  time  being  entitled  to  the  freehold  or 
inheritance  of  the  premises  immediately  expectant "  on  the  decease  of  E.  R.  She  died, 
and  the  lessee  entered.  M.  R.  died  shortly  afterwards,  and  left  a  daughter.  Afterwards 
the  trustees  of  the  terms  of  1000  and  2000  years  assigned  them  to  J.  H.,  default  having 
been  made  in  the  payment  of  his  800/. 

Held,  that  the  seven  years'  lease  granted  by  E.  R..  being  made  under  a  power  created 
by  the  deed  of  uses,  must  be  deemed  contemporaneous  with  the  term  of  1000  years 
created  by  the  same  deed,  and  binding  on  the  trustees  of  that  term,  who  were  parties  to 
the  deed,  so  that  they  could  not  disturb  the  possession. 

That  the  trustees  of  that  term,  though  not  "entitled  to  the  freehold  or  inheritance," 
were  the  reversioners  entitled  to  the  rent  reserved  by  the  lease,  and,  consequently,  that 
their  assignee  might  distrain  for  it. 

And  this,  although  an  ejectment  had  been  brought  against  the  lessee,  on  the  demises, 
among  others,  of  the  last-mentioned  trustees  (laid  previously  to  their  assignment  to  J.  H.); 
there  having  been  no  judgment,  nor  any  actual  eviction  of  the  lessee. 

The  Court,  after  giving  the  above  decisions  on  a  special  case,  ordered  judgment  to  be 
entered  up  for  the  successful  party  for  half  a  year's  rent.  On  application  of  that  party 
in  the  next  term,  it  appearing,  on  reference  to  the  special  case  and  postea,  that  the  rule  for 
judgment  should  have  been  for  a  year's  rent,  and  no  judgment  having  yet  been  entered 
up,  the  Court,  after  cause  shewn,  amended  the  rule  on  payment  of  costs. 

20th 
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18S5.       20th  of  May  and  20th     November  m  every  year.  Pleaj 
"      non  tenuit ;  and  issue  thereon.    On  the  trial  before 

Rogers 

against       Pattesoti  J.  at  the  Spring  assizes  for  Shropshire,  1834, 

UMPHREYS.^ 

the  defendant  had  a  verdict  for  150/.,  the  amount  of  the 
rent  in  arrear  (a),  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

By  indentures  of  lease  and  release  (Jb)  dated  24th  and 
25th  of  September  1830,  the  latter  being  made  between 
Elizabeth  Rogers  widow,  who  was  tenant  for  life  of  the 
premises  thereby  conveyed,  of  the  first  part ;  Milward 
Rogers,  tenant  in  tail  in  remainder  of  the  same  pre- 
mises, of  the  second  part;  William  Hemy  Rosser,  of 
the  third  part ;  John  Williams,  of  the  fourth  part ;  Johyi 
Humphreys,  the  defendant,  of  the  fifth  part;  William 
Humphreys  and  Thomas  Lloyd,  of  the  sixth  part ;  and 
Thomas  Lloyd,  of  the  seventh  part ;  after  reciting  (c) 
that  John  Humphreys  had  agreed,  to  lend  Milward 
Rogers  800/.  on  the  security  of  his  bond,  and  of  the 
hereditaments  after-mentioned  and  referred  to  in  that 
recital,  which  800/.  John  Humphreys  had  paid  to 
Milward  Rogers ;  it  was  witnessed  that,  for  barring  all 
estates  tail  in  the  hereditaments  after  mentioned,  Elizabeth 
Rogers  and  Milward  Rogers  did  convey  to  Rosser  the 
premises  in  respect  of  which  the  distress  was  taken,  to 
the  intent  that  he  might  become  tenant  to  the  precipe 
for  suffering  a  common  recovery,  wherein  Williams 
should   be  demandant,  Rosser  tenant,  and  Milward 

(a)  So  stated  in  the  introduction  to  the  special  case. 

(b)  The  several  deeds  referred  to  were  to  be  considered  as  part  of  the 
case. 

(c)  It  was  also  recited,  that  Milivard  Rogers  was  desirous  or  dis- 
charging the  premises  from  all  estates  tail,  remainders,  &c.,  and  that 
Elizabeth  Rogers,  in  consideration  of  natural  affection  for  her  son  Milivard 
Rogers,  had  agreed  to  join  him  in  making  a  tenant  to  the  praecipe. 

Rogers 
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Humphreys. 


Rogers  vouchee.  And  it  was  agreed  that  the  said  re-  1835. 
covery,  and  those  presents,  and  all  other  conveyances 

*  Rogers 

and  assurances  to  be  made  or  suffered  by  and  between  against 
all  or  any  of  the  parties,  should  enure  to  the  use  of  the 
said  William  Humphreys  and  Thomas  Lloyd,  their  ex- 
ecutors, administrators,  and  assigns,  for  the  term  of 
1000  years,  to  commence  from  the  day  next  before  the 
day  of  the  date  thereof,  but  nevertheless  upon  the  trusts, 
&c.,  and  subject  to  the  powers,  provisoes,  &c.,  therein- 
after expressed :  and  after  the  determination  of  the  said 
term,  and  in  the  meantime  subject  thereto  and  to  the 
trusts  thereof,  to  the  use  of  Elizabeth  Rogers  for  life, 
without  impeachment  of  waste ;  remainder,  from  and 
after  her  decease,  or  other  sooner  determination,  &c., 
to  the  use  of  the  said  T.  Z.,  his  executors,  &c.,  for  the 
term  of  2000  years,  to  commence  from  the  day  of  the 
decease  of  E.  7?.,  or  other,  &c.,  upon  the  trusts  after 
declared ;  remainder,  after  the  determination  of  the  said 
estate,  and  in  the  meantime  subject  thereto,  and  to  the 
trusts  thereof,  to  such  uses  as  Milward  Rogers  should 
appoint,  with  the  consent  in  writing  of  certain  parties, 
in  manner  therein  mentioned  ;  and,  in  default  of  such 
appointment,  or  so  far  as  the  same  should  not  extend, 
to  the  use  of  M.  R.  for  his  life  without  impeachment  of 
waste ;  remainder  to  the  use  of  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  use  of  the  first 
and  other  sons  successively  of  M.  R.  in  tail  general ;  re- 
mainder to  the  use  of  the  daughter  and  daughters  of  the 
said  M.  R.  in  tail  general,  share  and  share  alike  as 
tenants  in  common,  &c. ;  remainders  over  ;  and  ultimate 
remainder  to  the  use  of  the  right  heirs  of  M.  R, 
Proviso  that,  in  such  conveyance  or  conveyances  as 
aforesaid,  it  should  be  provided  and  declared  to  be 

lawful 
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1835.  lawful  for  Milward  Rogers  to  appoint  as  before-men- 
"  tioned,  without  such  consent  in  writing  as  before  re- 

ROGERS  ^ 

against       quired,  provided  such  appointment  were  by  way  of  sale 

Humphreys. 

or  mortgage,  and  the  purchase-money  or  loan  should 
not  exceed  200/.  over  and  above  the  800Z.  secured  to 
John  Humphreys,  And,  as  to  the  term  of  1000  years, 
it  was  declared  that  the  same  was  limited  to  W, 
Humphreys  and  Lloyd  upon  trust  that,  on  non-pay- 
ment by  Milward  Rogers  of  the  800/.  and  interest 
to  John  Humphreys  on  the  25th  of  March  then  next,  it 
should  be  lawful  for  the  trustees,  by  sale,  mortgage, 
or  other  disposition  of  the  premises,  at  the  request  of 
John  Humphreys^  to  levy,  and  pay  to  him,  the  800/. 
and  interest.  And,  as  to  the  term  of  2000  years,  to 
levy  in  the  same  manner  such  sums  as  Elizabeth  Rogers 
should,  during  her  life,  pay  to  John  Humphreys  for 
interest  on  the  800/.,  and  also  a  further  sum  of  600/., 
and  to  pay  the  same  in  manner  therein  mentioned :  and 
upon  further  trust  to  permit  the  person  next  in  re- 
mainder or  reversion  expectant  on  the  term  of  1000 
years  to  receive  the  residue  of  the  rents  and  profits 
remaining  after,  and  not  applied  in  execution  of,  the 
trusts  declared  of  the  last-mentioned  term  :  proviso 
that,  when  the  trusts  of  the  two  terms  should  have 
been  executed,  and  the  costs  of  the  trustees  paid,  the 
two  terms  should  cease.  And  it  was  declared  and 
agreed  that  it  should  be  lawful  for  Elizabeth  Rogers  to 
demise  all  or  any  part  of  the  premises  for  any  term  not 
exceeding  ten  years  from  the  date  of  the  present  in- 
denture, or  seven  years  from  the  day  of  her  decease, 
to  take  effect  in  possession,  so  as  there  should  be  re- 
served the  best  rent  that  could  be  gotten  without 
premium,  and  so  as  the  lease  should  contain  certain 

conditions 
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conditions  for  re-entry  on  non-payment  of  rent,  for  good  1835. 
husbandry,  &c.    There  were  also  covenants  by  Milward  ~ 

XvOG£RS 

Rogers  to  W,  Humphreys  and  Lloyd  for  title,  &c. ;  and  against 

Humphreys. 

for  entry  by  them  without  let  from  Elizabeth  Rogers  or 
Milward  Rogers  on  non-payment  of  the  800/.  or  interest. 

The  recovery  was  duly  suffered.  Milward  Rogers 
(by  indenture  of  June  13th,  1831)  appointed  in  fee  in 
pursuance  of  the  power  reserved  to  him,  to  secure  the 
repayment  of  200/.,  subject  nevertheless  to  the  life 
estate  of  Elizabeth  Rogers^  to  the  mortgage  to  John 
Humphreys^  and  to  a  proviso  for  redemption. 

By  indenture  of  lease,  September  17th,  183],  after 
reciting  the  indentures  of  September  24th  and  25th 
1830,  Elizabeth  Rogers,  by  virtue  of  the  power  given 
to  her  by  the  last-mentioned  deed,  Remised  the  pre- 
mises aforesaid  to  the  plaintiff  for  the  term  of  seven 
years,  to  be  computed  from  the  day  of  her  decease, 
paying  to  Milward  Rogers  or  the  person  or  persons 
who  for  the  time  being  should  be  entitled  to  the  free- 
hold or  inheritance  of  the  demised  premises  imme- 
diately expectant  on  the  decease  of  Elizabeth  Rogers, 
the  yearly  rent  of  150/.  by  two  equal  half-yearly  pay- 
ments, the  first  to  be  made  at  the  end  of  six  calendar 
months  next  ensuing  the  day  of  her  decease  (a), 

Elizabeth  Rogers  died,  20th  November,  1831,  when 
the  plaintiff,  by  virtue  of  the  lease  to  him,  took  pos- 
session, which  he  retained  until  the  distress.  Milward 
Rogers  died  June  25th  1832  (without  having  appointed 
in  pursuance  of  the  power  reserved  to  him  by  the  in- 
dentures of  September  24th  and  25th,  except  as  above 
mentioned),  leaving  an  infant  daughter,  Emma  Rogers, 

(a)  See,  as  to  the  othei"  particulars  of  this  demise,  Doe  dem,  Rogers  v. 
Rogers^  5  B.  ^  Ad.  155. 

By 
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1835.  By  indenture,  July  30th,  1832(a),  W,  Humphreys 

^^^^^  and  Lloyd  assigned  to  the  defendant  the  term  of  1000 
against       years ;  and  Lloyd  also  assigned  to  a  trustee  for  him  the 

Humphreys.  ^  o 

term  of  2000  years. 
^  In  October  1832,  the  plaintiff  paid  Mary  Roger the 

widow  of  Milward  Rogers,  751.,  half  a  year's  rent  from 
the  death  of  Elizabeth  Rogers ;  and  at  Christ?nas,  1832, 
he  tendered  to  the  said  Mary  another  half  year's  rent, 
which  was  not  accepted.  In  Michaelmas  term  1832, 
an  ejectment  was  brought  against  the  plaintiff  and  his 
tenants,  on  the  demises  (laid  July  16di  1832,)  of  the 
said  Emma  Rogers,  of  the  said  Mary  Rogers  and  others, 
guardians  of  the  said  Emma,  and  of  W.  Humphreys 
and  Lloyd,  for  the  purpose  of  setting  aside  the  lease 
of  September  17th,  1831.  The  present  plaintiff  claimed 
in  that  action  to  hold  under  the  last-mentioned  lease. 
The  ejectment  was  still  depending  when  this  case  was 
stated  {b).  At  the  trial  of  the  present  cause,  the  de- 
fendant's counsel  objected  that  the  issue  roll  in  the 
ejectment  was  not  evidence  against  him,  but  the  learned 
judge  admitted  it.  The  case  was  argued  in  Hilary 
term  (January  20th),  1835  {c). 

R.  V,  Richards  for  the  plaintiff.  The  first  question 
is,  whether  the  defend cint,  as  mortgagee  of  the  term 
of  1000  years,  was  entitled  to  distrain.    A  mortgagee 

(a)  Reciting  that  the  800Z.  and  interest  were  not  paid  at  the  day  ap- 
pointed, that  neither  Elizabeth  Rogers  nor  Milward  Rogers  had  paid  any 
interest,  and  that  Humphreys  had  requested  of  W.  Huviphreys  and  Lloyd 
an  assignment  of  the  term  of  1000  years  by  way  of  mortgage,  and  had 
agreed  to  advance  to  Lloyd  6001.  and  interest. 

(6)  See  5B.i  Ad.  755. 

{c)  Before  Lord  Denman  C.  J.,  Littledale,  and  Williams  Js. 

(having 
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(having  given  notice  of  his  claim  for  the  rent)  may  1835. 
distrain  upon  a  tenant  of  the  mortgagor  under  a  lease  '~ 

^  ^  ^  Rogers 

prior  to  the  mortgage.  Moss  v.  Gallimore{a),  but  not  against 

Humphrey 

where  the  mortgagor  has  granted  such  lease  after  the 
mortgage,  Alchorne  v,  Gomme  {b).  It  is  true  that  in 
Pope  V.  Biggs  {c)  this  Court  held  that  a  mortgagee, 
having  given  notice,  might  receive  from  tenants  under 
leases  subsequent  to  the  mortgage  the  rents  due  at  the 
time  of  such  notice,  and  those  accruing  afterwards. 
But  there  no  discussion  arose  as  to  the  right  of  a 
mortgagor  to  distrain  upon  such  tenants.  To  that 
right  the  relation  of  landlord  and  tenant  is  indispens- 
able. The  question  there  was  not  between  the  mort- 
gagee and  the  tenants,  who  were  willing  to  pay  any 
party  entitled,  but  between  the  assignees  of  a  bankrupt 
mortgagor^  and  an  agent  who  had  received,  and  paid 
to  the  mortgagee,  rents  due  from  the  tenants,  after  no- 
tice given  to  them  by  the  mortgagee  to  pay  him  the 
amount  due  to  him  for  interest,  in  part  of  the  rent, 
with  a  threat  that,  if  that  were  not  done,  he  would 
take  legal  remedies  for  recovering  the  same.  There 
the  mortgagee  might  at  any  time  have  evicted  the 
tenants  by  ejectment,  and  recovered  the  rent  as  mesne 
profits,  and  such  eviction  would  have,  been  an  answer 
to  any  demand  of  the  rent  by  the  mortgagor ;  but 
the  mortgagee  might  also  waive  that  remedy,  and 
receive  the  rent  at  once  from  the  tenants,  if  they  were 
willing  to  pay  it.  This  reasoning,  upon  which  all 
the  judges  grounded  their  decision,  will  not  extend 
to  the  present  case.  It  was  said  there,  that  the  notice 
had  the  same  effect  as  if  the  tenants  had  attorned, 

(a)  1  Doug.  279.  (&)  2  JBing.  54. 

(c)  9JS.  4;  C,  245. 

Vol.  IV.  X  placing 
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1835.      placing  them  in  the  situation  of  tenants  to  the  mort- 
gagee.    Here  no  notice  has  been  given,  and  therefore 

XVOGERS 

against       that  new  relation  is  not  created.    The  Courts  have 

Humphreys. 

indeed  held  that  an  unpaid  mortgagee  may  eject  the 
mortgagor  or  his  tenant  by  demise  subsequent  to  the 
mortgage,  without  notice  to  quit,  or  demand  of  posses- 
sion, Keech,  Lessee  of  Wame,  v.  Hall  (a),  Thunder  dem. 
Weaver  v.  Belcher  {b\  Doe  dem.  'Rohy  v.  Maisey  (c\ 
Doe  dem.  Fisher  v.  Giles  {d\  even  when  he  has  ad- 
mitted the  receipt  of  interest  on  a  day  subsequent  to 
the  date  of  the  demise  in  the  action  of  ejectment.  Doe 
dem,  Rogers  v.  Cadwallader  [e).  But  this  power,  if  the 
mortgagee  chuses  to  retain  it,  is  inconsistent  with  the 
relation  of  landlord  and  tenant  :  and,  on  the  other 
hand,  if  the  mortgagee  allows  that  relation  to  be  cre- 
ated by  giving  notice,  as  in  Pope  v.  Biggs  (g),  the  power 
to  eject  summarily  no  longer  exists.  In  this  case  there 
is  nothing  to  shew  that  the  trustees  of  the  term  of 
one  thousand  years,  or  their  assignee,  might  not  at 
any  time  have  ejected  the  plaintiff.  And  further,  the 
trustees  in  this  case  have  intimated  their  election  to 
treat  the  plaintiff  as  a  trespasser  and  not  as  a  tenant, 
by  bringing  an  ejectment.  It  may  be  said  that,  although 
the  declaration  in  ejectment  contains  a  demise  by  the 
trustees,  they  had  assigned  the  term  before  the  action 
was  commenced.  But  the  demise  is  laid  at  a  time  pre- 
vious to  the  assignment. 

Again,  the  defendant,  to  have  a  right  of  distraining, 
should  be  the  reversioner.  But  he  was  not  so.  The 
deed  of  September  25th  created  a  term  of  1000  years  in 

(a)  1  Doug.  21.  (b)  3  East,  449. 

(c)  8B.  4;  C.  767.  (d)  5  Bing.  421. 

{e)  2B.^  Ad.  473.  (g)  9  B,  ^  C.  245. 

the 
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the  premises,  and  at  the  same  time  gave  a  life  estate  in  1835. 

those  premises  to  Elizabeth  Rogers^  and  added  a  power 

to  her  of  leasing,  which  she  has  executed.    The  trustees  against 

Humphreys. 

could  not  have  a  reversion  expectant  on  her  life  estate, 
for  a  life  estate  is  -greater  than  any  term ;  they  could 
not  have  distrained  upon  her,  neither  could  they  upon 
the  lessee  under  the  power,  whose  *term  formed  an  ex- 
tension of  her  life  estate.  The  rent  reserved  by  the  lease 
was  payable  to  Milward  Rogers,  or  the  person  for  the 
time  being  entitled  to  the  freehold  of  inheritance ;  not 
to  the  trustees  of  the  term  ;  and  the  tenant  has  in  fact 
paid  it  to  Emma  Rogers,  The  mortgagee  in  this  case 
could  not  be  presumed  to  distrain  as  agent  for  the 
mortgagors.  They  had  one  of  several  particular  es- 
tates carved  out  by  the  same  deed.  There  was  no 
privity  of  estate  between  them  and  the  lessee  of  Eliza- 
beth Rogers  ;  her  lessee  did  not  stand  in  the  relation  to 
them  of  tenant  under  a  demise,  which  relation  is  necessary 
to  authorise  a  distress  for  rent ;  Dunk  v.  Hunter 
Elizabeth  Rogers  demised  on  her  own  behalf,  not  on 
theirs.  Settlements  of  this  kind  are  common,  but  no 
attempt  like  the  present  has  been  made  before.  Doe 
dem.  Courtail  v.  Thomas  (b),  w^hich  was  cited  for  the 
defendant  on  the  trial,  was  decided  with  reference  to  the 
intention  of  the  parties  as  evinced  by  the  deed  then 
before  the  Court,  and  cannot  influence  the  decision  of 
this  case. 

Talfourd  Serjt.,  contra.  First,  as  to  the  ejectment 
said  to  be  depending.  The  issue  roll  in  that  suit 
could  be  no  evidence  against  the  present  defendant. 


{a)  5  B.  4;  Aid,  322.  {b)  9  B.  Sf;  C.  288. 

X  2  The 
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1835.       The  action  was  brought  on  behalf  of  Emma  Rogers ; 
'      though  the  declaration  of  course  contained  demises  by 

Rogers 

against       all  the  parties  in  whom  there  could  be  a  legal  estate 

Humphreys.  i  i       i  ^ 

outstandmg,  and,  among  them,  by  the  trustees  or  the 
term  of  1000  years.  But  there  was  nothing  to  render 
the  present  defendant  privy  to  the  suit.  Then  as  to 
the  other  points.  There  is  a  great  difference  between 
cases  of  mortgage  in  which  the  mortgagee  may  be  a 
stranger  to  the  tenancy  created  by  the  mortgagor, 
and  those  in  which,  the  tenancy  being  already  created, 
the  mortgagee  becomes  assignee  of  the  reversion.  In 
these  last  it  cannot  be  contended  that  no  privity  exists  be- 
tween the  assignee  and  the  lessee  of  the  assignor.  Now  it 
is  shewn  by  Moss  v.  GalUmore  («),  and  other  cases,  that 
a  party  becoming  mortgagee  after  the  creation  of  a  te- 
nancy is  in  the  same  situation,  with  respect  to  the  tenant, 
as  any  other  assignee  of  a  reversion ;  and  some  of  the 
cases  which  have  been  cited,  go  far  to  shew  that,  where  a 
mortgagee  permits  the  mortgagor  to  hold  on  and  create 
new  tenancies,  he  may  adopt  or  repudiate  them  at  his 
pleasure;  though  a  doubt  may  certainly  arise  in  this 
latter  class  of  cases,  as  to  the  mortgagee's  right  to  dis- 
train. But  here  the  question  is,  whether,  upon  the 
terms  of  the  particular  deed  in  question,  the  mortgagee 
does  not,  for  this  purpose,  stand  in  the  situation  of  a 
reversioner,  as  in  the  case  of  a  mortgage  created  after 
the  tenancy.  By  the  deed  to  lead  the  uses  of  the  re- 
covery it  is  recited  that  John  Humphreys  has  lent  to 
Milward  Rogers^  the  tenant  in  tail,  800/.,  which  Milward 
Rogers  proposes  to  secure  upon  the  hereditaments  in 
question.  Then,  in  the  first  place,  a  term  of  1000 
years  is  granted  to  W,  Humphreys  and  Lloyd,  upon 

(a)  1  Doug.  279. 

trust. 
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trust,  as  it  is  afterwards  declared,  to  levy  and  pay  to 
John  Humphreys  his  principal  and  interest  if  not  other- 
wise paid.  The  next  use  declared  is  for  Elizabeth 
Rogers  during  her  life ;  and  a  power  is  afterwards  given 
to  her  of  granting  certain  leases.  Then  a  term  of  2000 
years  from  the  decease  of  Elizabeth  Rogers  is  granted  to 
Lloyd,  upon  trust  to  levy  certain  sums  by  sale  or  mort- 
gage of  that  term,  and  to  permit  the  person  next  in 
remainder,  or  reversion,  expectant  on  the  term  of  1000 
years,  to  receive  the  residue  of  the  rents  and  profits  not 
applied  in  executing  the  trusts  of  the  term  of  2000 
years.  Then  follow  remainders  to  such  uses  as  Milward 
Rogers  shall  appoint;  and,  in  default  of  appointment, 
to  him  for  life ;  remainders  to  his  sons  and  daughters  in 
tail ;  remainder  to  his  right  heirs.  It  is  clear  from  the 
trusts  declared  of  the  term  of  2000  years  that  the  rents 
on  the  leases  to  be  granted  by  Elizabeth  Rogers  under 
the  power  were  to  be  received  by  the  trustees  of  the 
term  of  1000  years;  that  the  rents  were  then  to  be  ap- 
plied in  executing  the  trusts  of  the  term  of  2000  years ; 
and  the  residue  to  be  afterwards  received  by  the  persons 
in  remainder,  or  reversion,  expectant  on  the  term  of 
1000  years.  The  leasing  power  took  precedence  of  that 
term  ;  the  lease  granted  under  it  was  the  first  estate  in 
possession,  and  the  termors  for  1000  years  were  in  the 
situation  of  immediate  reversioners,  and  were  the  only 
parties  who  could  distrain.  The  point  now  insisted 
upon,  as  to  the  precedence  of  the  leasing  power,  was 
decided  by  the  Court,  on  the  construction  of  this  very 
deed,  in  Doe  dem,  Rogers  v.  Rogers  [a) ;  and  Doe  deni. 
Courtail  v.  Thomas  {b)  was  there  referred  to  as  in  point. 


1835. 

Rogers 
against 
Humphreys. 


(a)  5JB.  4;  Ad.  764.  (6)  9  B.  ^  C.  288. 

X  3  The 
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1835.      The  judgment  delivered  in  that  case  is  precisely  appli- 
'      cable  to  this.    As  was  said  by  Lord  Tenterden  there,  if  it 

Rogers 

against      were  held  that  the  term  vested  in  the  trustees  was  to  be 

HUMPHREVS.        1        /.  1  1  -1  .  IT. 

the  first  legal  estate  m  the  premises,  the  leasmg  power 
would  be  null  and  void.  No  person  could  be  a  legal  ^ 
tenant  by  a  lease  created  under  that  power,  till  all  the 
trusts  had  been  executed.  The  leasing  power,  there- 
fore, must  be  considered  here  as  taking  effect  first, 
though  the  words  "  subject  thereto "  (that  is  to  the 
term  of  1000  years)  "  and  to  the  trusts  thereof*  over- 
ride it,  and  with  a  view  to  those  trusts  it  is  required 
that  the  best  improved  rent  shall  be  reserved  by  the 
leases  granted  under  the  power.  \_Littledale  J.  referred 
to  IsJierissood  v.  Oldkno'w  (a)  ].  That  case  is  in  the  de- 
fendant's favour.  The  lease  here  is  granted  to  the 
plaintiff  for  seven  years,  paying  to  Milward  Rogers^  "  or 
the  person  for  the  time  being  entitled  to  the  freehold  or 
inheritance  of  the  demised  premises  immediately  expect- 
ant on  the  decease  of  Elizabeth  Itogers^^  the  yearly  rent 
of  1 50/.  Now,  in  IsheriSDOod  v.  OLdkno'iX)  (a),  where  a  lease 
was  made  under  a  power,  with  a  reservation  of  rent  in  ♦ 
similar  terms,  a  remainder-man  for  life  (under  the  de- 
vise creating  the  power)  was  held  to  be  an  assignee  en- 
titled to  take  advantage  of  the  covenant  for  payment  of 
the  rent  so  reserved.  (5)  The  words  in  the  present  case, 
"entitled  to  the  freehold  or  inheritance,"  do  not  properly 
apply  to  a  termor,  but  it  cannot  have  been  intended  to 
sever  the  rent  from  the  reversion.  The  meaning  was, 
that  the  party  entitled  to  the  next  legal  estate  should 
have  the  rent.  In  Isherwood  v.  OldJcnoi<o  [a)  the  remainder- 
man for  life  was  considered  as  coming  within  the  de- 

(£t)  3  M,  ^  S.  382.  {b)  Stat.  32  H.  8.  c.  34. 

scription 
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scription  of  person  "  entitled  to  the  freehold  and  inhe-  1835. 
ritance ;  "  yet,  although  he  had  the  freehold,  he  had  ' 

Rogers 

not  the  inheritance.    Here,  the  termors  for  1000  years  against 
had  such  a  parcel  of  the  freehold  and  inheritance  as 
entitled  them  to  the  rent,  according  to  the  terms  of 
the  lease.     At  all  events  the  immediate  reversion, 
which  was  in  them,  would  draw  the  rent  after  it.  In 
Co,  Liu,  47  a.,  it  is  said  :  "  If  two  joint  tenants  be,  and 
they  make  a  lease  for  years  by  parol,  or  deed  poll,  re- 
serving a  rent  to  one  of  them,  this  shall  enure  to  them 
both ;  but  if  it  be  so  reserved  by  deed  indented,  it  shall 
enure  to  him  alone  by  way  of  conclusion."   This  point 
is  also  illustrated  by  the  judgment  of  Lord  Hale  in 
Sackeverel  v.  Frogate  («),  where  it  is  said  that  a  reserv- 
ation "  must  be  carried  over  to  the  party  which  should 
have  succeeded  in  the  estate  if  no  lease  had  been  made:" 
and,  "  put  the  case,  that  lessee  for  100  years  should  let 
for  50,  reserving  a  rent  to  hira  and  his  heirs  during 
the  term;  I  conceive  this  would  go  to  the  executor." 
So  in  T>oe  dem,  Rogers  v.  Rogers  (5),  where  it  was  ob- 
jected that  the  covenant  there  in  question  was  of  a  mat- 
ter to  be  done  after  the  death  of  the  lessor,  and  that  no 
one  but  the  heir  could  sue,  the  executors  not  being 
named,  ParJce  J.  said  "  It  is  a  covenant  to  do  the  thing 
during  the  term,  and  therefore  the  executors  can  sue." 
If  then  the  rent  here  follows  the  immediate  reversion, 
which  the  termors  have,  the  right  to  distrain  is  also 
incident  to  it.    And  there  is  no  one  who  can  exercise 
that  right  if  the  defendant  cannot.    The  execution  of 
the  power  reserved  to  Milward  Rogers  evidently  cannot 
interfere  with  the  right  of  the  termors  for  1000  years; 


(rt)  1  Ventr.  161.    S.  C.  2  ^aund.  367  a. 

X  4 


(6)  2  Nev.  4-  M.  555. 

the 
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1835.  the  power  operated  only  on  his  remamder,  and  is  exe- 
~  cuted  subject  to  Elizabeth  Roprers'^  life  estate,  and  the 

EoGERS  O  ' 

nsimnst       defendant's  mortgage  («). 

HuitlPHRETS. 

B.  V.  Richards,  in  reply.  If  the  leasing  power  takes 
precedence  of  the  term  of  1000  years,  the  trustees  of 
that  term  had  no  legal  estate,  but  only  a  reversion ; 
and  their  mortgagee  has  not  even  the  common  right  of 
ejecting.  No  such  case  has  ever  occurred.  According 
to  the  argument  on  the  other  side,  not  only  the  leasing 
power,  but  the  life  estate  of  Elizabeth  Roger's  (of  which 
the  power  to  lease  for  seven  years  is  only  an  enlarge- 
ment), w^ould  take  precedence  of  the  term ;  and  the 
same  might  be  contended  even  as  to  the  power  of  ap- 
pointment in  Milward  Rogers.  But  the  true  construc- 
tion is,  that  the  trustees  took  the  immediate  legal  estate 
for  1 000  years,  although  the  term  would  not  be  put  in 
force  till  default  were  made  in  the  payments  secured  by 
it;  and  in  the  meantime  the  other  parties  would  have 
the  use  of  the  land,  according  to  the  estates  limited  to 
them.  Elizabeth  Rogers,  in  the  lease  granted  by  her, 
reserves  rent,  in  the  usual  way,  to  the  person  entitled 
to  the  freehold  or  inheritance  immediately  expectant  on 
her  decease.  \_Littledale  J.  It  is  probable,  from  the  last 
words,  that  the  person  she  had  in  view  was  Emma 
Rogers.'] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.    After  stating  the  substance  of  the  deeds, 

(a)  Talfourd  Serjt.  afterwards  referred  the  Court  to  Watkins  on  Con- 
veyancings part  2.  (b^  Coventry,)  pp.  305,  306,  note  (6),  5th  ed. ;  pp.  317, 
3]  8.  note  (rf),  7th  ed. 

and 
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and  the  principal  facts  of  the  case,  his  Lordship  pro-  1835. 
ceeded  as  follows :  — 

A  great  many  cases  were  cited  at  the  bar  to  shew 
what  the  rights  of  a  mortgagee  are,  against  the  mort- 
gagor and  those  claiming  under  him,  where  there  is 
a  lease  prior  to  the  mortgage,  and  also  what  they  are 
when  there  is  a  lease  subsequent  to  the  mortgage,  and 
which  cases  it  is  not  necessary  to  cite  or  comment 
upon,  as  they  establish  this  principle,  that,  if  the  mort- 
gagor himself  remains  in  possession,  the  remedy  against 
him  on  default  in  payment  at  the  day  is  by  ejectment. 
And  if  there  be  a  lease,  and  such  lease  is  prior  to  the 
mortgage,  the  mortgagee  has  the  same  rights  against  the 
lessee  and  those  claiming  under  him  that  the  mort- 
gagor had,  and  no  other  than  he  had,  and  his  remedy 
must  be  on  the  lease  as  assignee  of  the  reversion,  as 
long  as  the  lease  is  in  existence,  and  the  tenant  ac- 
knowledges his  title ;  but  if  the  lease  be  subsequent  to 
the  mortgage,  then  the  mortgagee  may  treat  the  lessee 
and  all  those  who  may  be  in  possession  as  wrong-doers, 
and  may  bring  an  ejectment,  but  he  cannot  distrain 
or  bring  any  action  for  the  rent  they  have  contracted 
to  pay,  as  there  is  no  relation  of  landlord  and  tenant  f 
between  them,  unless  they  choose  to  pay  the  rent  to  i  \ 

the  mortgagee,  and  he  accepts  it ;  in  that  case  there  is  |  \ 

' ,  -  .  _  .  i  I 

a  relation  of  landlord  and  tenant  created  between  the 

mortgagee  and  the  tenants,  and  the  remedy  of  the 
mortgagee  will  depend  upon  the  particular  circum- 
stances of  each  case;  no  notice  is  necessary  to  be  given 
by  the  mortgagee  that  he  means  to  proceed  against 
such  tenants,  where  they  come  in  subsequent  to  the 
mortgage,  because  in  such  case  their  title  is  wrongful 


as 
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1835.      as  against  the  mortgagee ;  but  there  maybe  cases  where,? 

in  consequence  of  the  conduct  of  the  mortgagee,  notice 

against       may  become  necessary. 

But  this  case  differs  from  all  the  cases  cited;  for 
here  the  lease  is  neither  prior  to  the  mortgage^  nor 
subsequent  to  it;  but  it  is  in  point  of  law  contempo- 
raneous with  it;  for,  though  the  lease  is  not  in  fact 
made  till  September  1831,  nearly  a  year  after  the  mort- 
gage, yet,  as  the  lease  is  made  under  a  power,  it  is 
referable  to  the  instrument  creating  the  power,  and  is 
derived  out  of  it,  and  has  the  same  effect  as  if  it  had 
been  made  under  the  instrument  itself. 

It  is  to  be  considered,  in  the  first  place,  whether, 
being  made  conformable  to  the  power  as  to  the  rent 
and  other  requisites,  it  is  to  be  considered  as  binding 
on  the  trustees  for  the  1000  years,  term,  so  as  that 
they  could  not  disturb  the  lessee  in  the  enjoyment  of 
the  land ;  and  we  have  no  doubt  but  it  is  binding  on 
them.  They  are  parties  to  the  deed  under  which  the 
lease  is  authorised  to  be  executed;  they  assent  to  it 
and  give  it  confirmation,  and  therefore  they  cannot 
disturb  the  lessee.  They  are  not  indeed  entitled  to  an 
estate  of  freehold  or  inheritance  in  the  technical  sense 
of  those  terms ;  but  we  think  the  reservation  is  not  to 
be  so  confined,  but,  if  they  are  entitled  to  the  rents, 
the  reservation  is  sufficient  to  give  them  the  legal 
interest  in  them,  and  that  therefore  they  may  distrain 
for  the  rent;  and  then,  they  having  assigned  their 
legal  interest  to  John  Humphreys,  he  may  do  so  also. 

But  it  is  alleged  for  the  plaintiff  that,  even  supposing 
the  defendant  has  otherwise  a  right  to  distrain,  he  is 
precluded  from  doing  so  by  treatment  of  the  plaintiff  as 

a  trespasser, 
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a  trespasser,  manifested  by  the  trustees,  before  the  1835. 
assignment  to  him,  having  joined  with  some  of  the   

Rogers 

family  of  the  Rogers^  in  bringing  an  ejectment  for  the  agaimt 

Humphreys. 

premises. 

The  right  of  entry  is  however  denied  by  the  plaintiff, 
and  the  parties  are  at  issue  upon  it,  and  the  matter  is 
undecided. 

There  are  many  cases  where  the  conduct  of  a  party 
is  taken  into  consideration,  where  the  question  is,  whe- 
ther the  person  against  whom  he  seeks  to  enforce  his 
claim  is  to  be  treated  as  a  person  liable  upon  a  con- 
tract, or  as  a  trespasser;  but  here  is  a  lease  executed 
under  the  seal  of  the  plaintiff,  and,  as  long  as  he  con* 
tinues  in  possession,  he  is  liable  to  the  payment  of  the 
rent  by  the  usual  remedies  which  the  law  gives  for  the 
recovery  of  it.  If  he  be  actually  evicted  by  a  person 
claiming  under  a  title,  or  if  the  lessor,  or  those  claim- 
ing under  him,  or^  as  in  this  case,  the  trustees  under  the 
1000  years'  term,  had  entered  upon  the  plaintiff,  that 
would  be  a  good  answer  to  the  avowry ;  but  in  the  pre- 
sent case  there  is  not  even  a  judgment  in  the  ejectment^ 
but  only  an  action  brought*  And,  there  being  no  evic- 
tion, or  re-entry,  or  surrender  of  the  term,  the  lease  is 
in  existence,  and  there  is  nothing  to  prevent  the  de^ 
fendant  from  avowing. 

There  is  a  very  short  abstract  of  the  avowry  in  the 
special  case  {a) :  it  is  not  stated  for  what  length  of  time 
the  claim  is  made;  but  it  is  to  be  collected,  from  the 
amount  found  by  the  verdict,  that  it  is  for  a  year :  but 
this  defendant  can  only  claim  for  half  a  year;  for  the 

(a)  The  precise  words  of  the  abstract  are  given,  ante,  page  299. 

trustees 
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Humphreys. 


1835.      trustees  did  not  assign  to  him  till  after  half  a  year's 
rent  had  become  due. 

Rogers 

against  Judgment  to  be  entered  for  the  defendant, 

for  75L  (a) 

(a)  A  summons  was  obtained  after  term,  to  shew  cause  why  the  rule 
for  judgment  should  not  be  amended;  and,  on  the  hearing  before  Little- 
dale  J.  the  defendant  urged  that  the  rule  ought  to  have  been  to  enter 
judgment  for  150^.  and  not  151.  But,  it  being  contended  on  the  other 
side  that  the  rule  of  Court  could  not  be  altered  by  a  Judge  at  chambers, 
Littledale  J.  dismissed  the  summons.  On  the  first  day  of  Hilary  term, 
1836  (no  judgment  having  been  entered  up),  Whateley  obtained  a  rule 
nisi  for  amending  the  rule  of  November  23d,  Littledale  J.  observing  that, 
upon  reference  to  the  postea  and  to  the  statement  in  the  case,  there  was 
no  doubt  that  the  last-mentioned  rule  was  erroneous  as  to  the  sum.  In 
the  same  term,  January  28th,  R.  V.  Richards  shewed  cause,  and  con- 
tended that  the  rule  complained  of  was  a  judgment  of  the  Court  upon 
the  matter  submitted  to  them,  and,  even  if  erroneous,  could  not  be  altered 
after  the  term  ;  and  that  the  delay  of  the  party  to  enter  up  judgment  on 
the  rule  could  not  enlarge  the  power  of  the  Court;  to  this  it  was 
answered  that,  no  judgment  having  been  entered  up,  a  mere  rule  for 
judgment  might,  under  the  circumstances,  be  altered.  Mellish  v.  Richards 
son  in  error,  IB.  ^  C.  819.,  was  referred  to. 

The  Court  (Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  3s.) 
made  the  rule  for  amending  absolute,  on  payment  of  costs. 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


317 
18:35. 


Tipton  against  Gardner.  ^NmfliA 

A RULE  nisi  was  obtained  during  the  present  term,  On  motion  for 
costs  under 

on  behalf  or  the  defendant  m  this  cause,  for  costs  43  G.  3.  c.  46. 

St  3,  ( the 

under  stat.  43  G.  3.  c.  46.  s.  3.    The  action  was  brought,  piaimifFhaving 
and  the  defendant  was  holden  to  bail,  for  an  alleged  ^^l^^^nd^Q, 
debt  of  35Z.  12s.,  for  money  paid  by  the  plaintiff  to  the  i°7)'fffiXlhg 
defendant's  use.    On  the  trial  before  Lord  Denman  C.  J.  ^^^^  P"* 

the  plaintiff, 

at  the  last  Gloucester  assizes,  the  defendant's  case  was  a  swom  by  him- 

m  r  11'  M  1  r       1    1         ^^^^  ^"'^  others, 

set-oir  for  work  done  by  him  as  a  tailor,  and  for  clothes,  contradicting 
The  set-off  was  proved  by  one  Frances  Inch,    The  given^^atThe 
plaintiff  had  a  verdict  for  19/.  10s.    In  opposition  to  defendant^and 
the  rule,  the  plaintiff  put  in  an  affidavit  of  his  own,  3it  and'^ 
denying  the  receipt  of  more  than  a  small  part  of  the  competency  of 

,  ,  .  his  principal 

goods  mentioned  in  the  particulars  of  set-off,  con-  witness.  No. 

motion  had 

tradicting  the  evidence  given  for  the  defendant  on  been  made  by 

,       ,  .  •••1111,  plaintiff  for 

several  other  points,  msistmg  that  the  whole  35/.  12s.  a  new  trial  or 
was  due,  and  no  part  of  it  yet  paid,  and  stating  that  damT^I-er^ 
Inch,  who  on  the  trial  denied  that  she  was  the  defend-     Held  that 

'  the  verdict  was 

ant's  partner,  and  swore  that  she  was  his  housekeeper  only,  P"*?^  ^"^"^ 

^  1  evidence  of  the 

had  in  fact  been  his  partner,  as  appeared  by  petitions  ^^"t  of  cause 

for  arresting ; 

which  she  and  the  defendant  had  respectively  filed  in  and  that  the 
the  Insolvent  Debtors'  Court,  dated  October  1 6th  1835,  not  try,  upon 
and  which  stated  the  fact  of  their  partnership,  as  tailors,  ^etlier  or  not 
and  in  two  other  trades.    The  affidavit  stated  that  both  Jeif 
the  parties  had  gone  to  prison  for  the  purpose  of  taking 
the  benefit  of  the  Insolvent  Debtor's  act,  on  the  preced- 
ing 28th  of  September,    The  plaintiff's  mother  also  made 
an  affidavit  confirming  his,  in  some  respects,  as  to  the 
debt  and  set-off;  and  a  further  affidavit  containing 

similar 
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1835.  similar  allegations  was  sworn  by  one  Charles  Cue^  who 
"Z  charged  the  defendant  with  having  taken  certain  items 

llPTON  "  ^ 

against      of  the  set-ofF  from  a  ledger  in  which  they  had  been 

Gardner. 

crossed  out  as  paid.  He  also  alleged  that  Inch  had 
been  in  partnership  with  the  defendant,  but  he  did  not 
precisely  specify  the  time;  and  he  went  into  other 
particulars,  impugning  the  character  of  Inch,  and  her 
credit  as  a  witness.  There  was  a  fourth  affidavit  con- 
firmatory of  the  last,  chiefly  as  to  the  ledger,  and  as  to 
the  credibility  of  Inch, 

Talfourd  Serjt.  and  Greaves  now  shewed  cause,  and 
relied  upon  the  facts  stated  in  the  affidavits  against  the 
rule. 

Bushy,  contra,  relied  on  Glenville  v.  Hutchins  (a), 
[Lord  Denman  C.  J.  Does  it  appear  that  Mrs.  Inch  was 
partner  with  the  defendant  as  to  the  debt  for  tailor's 
work  ?]  That  is  not  stated.  The  jury  believed  her 
evidence,  and  no  question  can  now  be  raised  respect- 
ing it. 

Lord  Denman  C.  J.  If  the  facts  stated  on  affidavit 
for  the  plaintiff  were  true,  a  motion  might  have  been 
made  for  a  new  trial.  That  has  not  been  done  ;  and  the 
defendant  has  no  opportunity  of  contradicting  these 
affidavits.  Cue  might  have  been  a  witness.  The  ver- 
diet  is  prim^  facie  proof  of  the  want  of  cause  for  arrest- 
ing, and  must  prevail. 

(a)  IB.  ^  C.  91. 


Patteson 
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Patteson  J.    I  am  of  the  same  opinion.     We  1835. 
cannot  try  this  matter  affain  upon  affidavits. 

O  l  TlPTOV 

a  gainst 
Gakdner. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


The  King  aminst  The  Justices  of  Suffolk,  ^onday, 

°  Nov.  23d. 

A RULE  nisi  was  obtained  in  this  term  for  a  man-  The  act  for 
.      .  amendment  of 

damus  calling  upon  the  above  justices  to  enter  the  Poor  Law, 
continuances,  and  hear  the  appeal  of  the  parish  officers  c.  is.,  does  not, 
Manningtree  in  Essex^  against  an  order  of  two  jus-  8i,^liter  the^"^ 
tices  for  the  removal  of  Bunvell  Hunt  and  his  familv  ^.^'^'^"S  P^fc- 

"    tice  or  sessions 

from  the  parish  of  St.  Margaret,  in  the  Borough  of  as  to  the  time 

for  giving  no- 

Ipswlch,  to  the  parish  of  Manningtree,   It  appeared  that  tice  of  appeal 

against  orders 

notice  of  the  chargeability  was  sent  by  the  post,  from  of  removal,  it 
the  parish  officers  of  St,  Margaret  to  those  of  Manning-  sary°  by^sect. 
tree,  on  the  18th  of  September  1835,  according  to  stat.  of  appelr°"^^ 
4  &  5  W^.  4.  c.  76.  s.  79.  {a).    On  the  9th  of  October  the  ^^^^^^J^l^^ 

parish   one  days  after 
*■  the  notice  of 

removal  there- 
by required  ;  nor,  by  sect.  81,  that  notice  of  appeal  should  be  given  fourteen  days  at  least 
before  the  sessions. 

The  statement  of  the  grounds  of  appeal,  required  by  sect.  81,  may  be  delivered  before 
the  notice  of  appeal.  And,  if  delivered  with  an  erroneous  notice  of  appeal,  it  is  neverthe- 
less available,  if  a  good  notice  of  appeal,  incorporating  such  statement  by  reference,  be 
afterwards  served  in  proper  time. 

(a)  Stat.*  4  &  5  W.  4.  c.  76.  s.  79.  enacts,  "  That  from  and  after  the 
first  day  of  November  1834  no  poor  person  shall  be  removed  or  re- 
movable, under  any  order  of  removal  from  any  parish  or  workhouse,  by 
reason  of  his  being  chargeable  to  or  relieved  therein,  until  twenty-one 
days  after  a  notice  in  writing  of  his  being  so  chargeable  or  relieved,  ac- 
companied by  a  copy  or  counterpart  of  the  order  of  removal  of  such  per- 
son, and  by  a  copy  of  the  examination  upon  which  such  order  was  made, 
shall  have  been  sent,  by  post  or  otherwise,  by  the  overseers  or  guardians 
of  the  parish  obtaining  such  order,  or  any  three  or  more  of  such  guar- 
dians, to  the  overseers  of  the  parish  to  whom  such  order  shall  be  directed  : 

Provided 
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18S5.  parish  officers  of  Manningtree  gave  notice  to  those  of 
The  King  ^^'^g^^^ti  that,  at  the  next  general  quarter  sessions 

leXsdces  of  holden  "  in  and  for  the  Borough  of  Ipsmch^  in  the 

Suffolk.  said  county  of  Suffolk,''  on  Friday  23d  of  October  1835, 
they  should  enter  and  prosecute  an  appeal  against  the 
said  order  of  removal ;  and  the  notice  concluded,  "  the 
grounds  of  which  said  appeal  are  stated  and  set  forth 
in  the  paper  writing  hereto  annexed.  Witness,"  &c. 
Then  followed  the  signatures  of  the  parish  officers :  after 
which  came  a  statement  of  the  ground  of  appeal  (a) 
(viz.  settlement  of  the  pauper  B,  Hunt  in  a  third  parish 
by  renting  a  tenement),  signed  also  by  the  parish  officers 
of  Manningtree, 

On  the  13th  of  October  (b),  the  officers  of  Manning- 


Provided  always,  that  if  such  overseers  or  guardians  as  last  aforesaid, 
or  any  three  or  more  of  such  guardians,  shall  by  writing  under  their 
hands  agree  to  submit  to  such  order,  and  to  receive  such  poor  person, 
it  shall  be  lawful  to  remove  such  poor  person  according  to  the  tenor 
of  such  order,  although  the  said  period  of  twenty-one  days  may  not  have 
elapsed  :  Provided  also,  that  if  notice  of  appeal  against  such  order  of 
removal  shall  be  received  by  the  overseers  or  guardians  of  the  parish 
from  which  such  poor  person  is  directed  in  such  order  to  be  removed 
within  the  said  period  of  twenty-one  days,  it  shall  not  be  lawful  to  remove 
such  poor  person  until  after  the  time  for  prosecuting  such  appeal  shall 
have  expired,  or,  in  case  such  appeal  shall  be  duly  prosecuted,  until  after 
the  final  determination  of  such  appeal." 

(a)  Stat.  4  &  5  ^.  4.  c.  76.  s.  81.  enacts,  "  That  after  the  1st  day 
of  November  ]834,  in  every  ca^e  where  notice  of  appeal  against  such 
order  shall  be  given,  the  overseers  or  guardians  of  the  parish  appealing 
against  such  order,  or  any  three  or  more  of  such  guardians,  shall,  with 
such  notice,  or  fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,  send  or  deliver  to  the  over- 
seers of  the  respondent  parish  a  statement  in  writing  under  their  hands 
of  the  grounds  of  such  appeal;  and  it  shall  not  be  lawful  for  the  over- 
seers of  such  appellant  parish  to  be  heard  in  support  of  such  appeal 
unless  such  notice  and  statement  shall  have  been  so  given  as  aforesaid. " 

(b)  It  was  assumed  in  the  argument,  though  not  stated  on  affidavit, 
that,  by  the  sessions  practice,  if  not  altered  by  the  statute,  the  notice  of 
appeal,  as  given,  would  be  regular, 

tree 


IN 
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tree  gave  another  notice  to  the  officers  of  SL  Margaret,  1835. 
similar  to  that  of  the  9th,  except  in  the  following  re- 

^  ^  The  Kins 

spects.    It  stated  that  the  appeal  would  be  entered  and  againsf 

'  ,  The  Justices  of 

prosecuted  at  the  next  general  quarter  sessions  to  be  Suffolk. 
holden  "  at  Ipswich,  in  and  for  the  said  county  of  Suf- 
folk," on  Friday,  &c.  (as  before) ;  and  it  concluded, 
the  grounds  of  which  said  appeal  are  stated  and  set 
forth  in  the  paper  writing  delivered  on  the  9th  day  of 
October  instant.  Witness,"  &c.  No  further  statement 
was  given. 

On  the  17th  of  October,  being  five  clear  days  before 
the  first  day  of  the  quarter  sessions,  as  prescribed  by  the 
rules  of  the  county  quarter  sessions,  the  officers  of  Man^ 
ningtree  gave  notice  to  the  officers  of  St.  Margaret  that 
they  should  not  prosecute  the  appeal  at  the  ensuing 
sessions,  but  should  move  to  have  it  respited  to  the 
following  sessions,  on  account  of  the  illness  of  a  material 
witness. 

The  county  quarter  sessions  are  holden  in  four  di- 
visions, one  of  which  is  the  Ipswich  division,  and  the 
sessions  for  that  division  are  held  in  the  borough  of 

c5 

Ipswich,  By  the  practice  of  the  Court,  appeals  against 
orders  of  removal  are  heard  in  that  division  only  in  which 
the  removing  parish  is  situate.  St.  Margaret  is  in  the 
Ipswich  division.  The  officers  of  Manningtree  entered 
the  appeal  for  trial  at  the  sessions  holden  for  the  Ipswich 
division  on  the  23d  of  October,  and  filed  a  certificate  and 
affidavit  stating  the  illness  of  the  witness.  But  the 
Court  refused  to  entertain  the  appeal,  on  the  ground 
that  the  notice  of  appeal  was  informal  and  defective. 


B,  Andrews  now  shewed  cause.    First,  the  notice  of 
appeal  to  the  borough  sessions  was  clearly  a  mistake. 
Vol.  IV.  Y  Ilex 
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1835.       Rex  V.  The  Justices  of  Carmarthen  {a\  which  maybe 
cited,  was  a  distino^uishable  case  from  this ;  and,  even  if 

The  King  _  ^  ^  ^ 

against       the  decision  there  shewed  that  the  justices  of  the  borough 

tie  Justices  of 

Suffolk.  of  Ipswich  might  have  heard  this  appeal,  still  notice  of 
appeal  to  the  borough  sessions  cannot  avail  for  the  pur- 
pose of  a  hearing  at  the  county  sessions.  Secondly, 
the  notice  of  appeal  to  the  county  sessions  was  void, 
inasmuch  as  it  was  not  given  within  twenty-one  days  after 
the  notice  of  chargeability.  The  seventy-ninth  section 
of  Stat.  4  &  5  4.  must  have  been  intended  to  enforce 
this.  The  object  was  to  prevent  the  pauper's  being 
bandied  from  place  to  place  while  the  settlement  was  in 
litigation ;  and  therefore  it  is  enacted  that,  if  notice  of 
appeal  be  received  within  the  twenty-one  days,  the 
pauper  shall  not  be  removed  till  the  appeal  is  deter- 
mined, or  the  time  for  appealing  expired,  but  that  the 
pauper  may  be  removed  within  the  twenty-one  days, 
if,  during  that  time,  the  parish  to  which  he  is  removed 
signifies  its  acquiescence.  If  notice  of  appeal  might 
be  given  after  the  twenty-one  days  had  elapsed,  the  evil 
which  the  statute  was  intended  to  meet  would  be  still 
unremedied.  And,  further,  the  eighty-first  section  re- 
quires that  a  statement  of  the  grounds  of  appeal  be  sent 
or  delivered  with  the  notice  of  appeal,  or  fourteen  days 
at  least  before  the  first  day  of  the  sessions.  Then  the 
notice  of  appeal  must  be  given  fourteen  days  before  the 
sessions ;  for  it  would  be  absurd  to  say  that  the  grounds 
of  appeal  should  be  stated  before  there  is  notice  of  ap- 
peal. \_Coleridge  J.  You  say  that  the  statute  introduces 
a  general  alteration  in  sessions  practice.  When  do  you 
say  the  notice  ought  now  to  be  given  ?J    Formerly  the 


(a)  4^.  ^Jld.  291. 


reason- 
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reasonableness  of  notice  was  left  to  be  decided  by  the  1835. 
justices  at  sessions  [a)  ;  the  present  act  gives  no  precise 
direction ;  but  it  is  enough  to  say  that  the  notice  must  against 

The  Justices  of 

be  at  least  fourteen  days  before  the  sessions.  [Patte-  Suffolk. 
so?i  J.  If  the  twenty-one  days  mentioned  in  sect.  79. 
ended  within  less  than  fourteen  days  of  the  sessions,  the 
appellants  might  give  notice  within  the  twenty-one  days, 
and  yet  not  be  in  time  to  appeal.]  They  would  have  time 
till  the  next  sessions.  Sect.  79.  is  clear  as  to  the  neces- 
sity of  notice  within  the  twenty-one  days,  and  sect.  80. 
enacts  that  the  officers  of  the  parish  giving  such  notice 
of  appeal,  shall,  until  the  appeal  is  decided,  have  access 
to  the  pauper  for  the  purpose  of  examining  him  as  to 
his  settlement.  As  this  regulation  was  evidently  in- 
tended to  be  general,  the  legislature  must  have  con- 
templated that  the  giving  of  such  notice  was  likewise  to 
be  the  rule  for  all  cases. 


Thesiger,  contra.  The  notice  for  the  borough  ses- 
sions was  improper,  as  the  appeal  could  not  be  heard 
there,  since  stat.  8  &  9  3.  c.  30.  5.  6.  But  the  sessions 
in  question  were  held  in  the  borough,  and  the  right  day 
was  mentioned  in  the  notice  ;  the  respondents,  therefore, 
could  not  be  misled,  and  that  notice  was  sufficient.  It 
may  be  admitted,  that  Rex  v.  The  Justices  of  Carmar- 
then [h)  is  a  distinguishable  case,  because  the  borough 
justices  there  had  a  jurisdiction  within  stat.  8  &  9  W,  S, 
c.  30.  s,  6.  But,  supposing  that  the  first  notice  was  insuffi- 
cient, that  of  October  13th  is  good.  There  is  nothing 
in  any  reasonable  construction  of  the  present  statute  to 
narrow  the  time  which  parties  formerly  had  for  giving 


(a)  Stat.  9  G.  1.  c.  7.  s.  8.  {h)  4:  £.  4;  Aid.  291. 

Y  2  notices 


324 


CASES  IN  MICHAELMAS  TERM 


1835.      notices  of  appeal.     (He  was  then  stopped  by  the 
Court.) 

against 
The  Justices  of 

Suffolk.  Lord  Denman  C.  J.  I  am  of  opinion  that  this  enact- 
ment was  not  meant  to  interfere  with  the  practice  as  to 
the  time  of  giving  notice  of  appeal.  If  that  had  been  in- 
tended, it  would  have  been  expressed.  I  think  that  the 
practice  of  sessions  remains,  in  this  respect,  as  it  was 
before,  notwithstanding  the  act.  Then,  as  to  the  state- 
ment of  the  grounds  of  appeal,  in  this  case  it  was  de- 
livered, with  the  notice  of  appeal,  on  the  9th  of  October, 
The  notice  was  wrong;  but  the  statement  delivered 
with  it  was  available  to  all  purposes.  The  rule  must 
be  absolute. 

Patteson  J.  I  am  of  the  same  opinion.  It  is  clear 
that  a  statement  of  the  grounds  of  appeal  was  delivered 
with  the  notice  of  the  9th  of  October,  If  it  is  an  ab- 
surdity that  the  statement  of  grounds  may  be  served 
before  the  notice,  that  absurdity  is  introduced  by  the 
act  itself. 


Williams  J.  An  effective  notice  of  the  grounds  of 
appeal  was  given  on  the  9th  of  October  ;  and  there  was, 
afterwards,  a  timely  notice  of  trying  the  appeal.  The 
practice,  as  to  that,  stands  as  it  did  before  the  act 
passed. 

Coleridge  J.  It  is  admitted  that  no  sufficient  notice 
of  appeal  was  given  within  the  twenty-one  days.  Then 
the  question  is,  whether  notice  within  that  time  is  pe- 
remptorily required  by  sect.  79  of  the  statute.  I  think 
the  section  was  not  intended  to  operate  to  that  extent. 

The 
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The  mischief  which  it  was  meant  to  remedy  was,  that  1835. 
de  facto  removals  were  made,  before  it  could  be  known 

The  King 

whether  or  not  the  removal  was  well  grounded  or  would  against 

The  J  ustices  of 

be  opposed ;  and  in  such  cases  it  ultimately  perhaps  Suffolk. 
turned  out  that  the  pauper  was  not  settled  in  the  place 
to  which  he  was  removed.  The  statute,  therefore,  says 
that  no  person  shall  be  removeable  until  twenty-one  days 
after  notice  shall  have  been  sent  to  the  parish  to  which 
the  removal  is  made ;  but  not  that  there  shall  be  no 
appeal  unless  notice  of  it  be  given  within  that  time. 
Then  as  to  the  effect  of  sect.  81.  We  are  called  upon 
to  make  a  general  alteration  of  practice  at  sessions  upon 
a  mere  implication.  The  section  enacts  that  a  statement 
of  the  grounds  of  appeal  shall  be  sent  or  delivered  with 
the  notice,  or  fourteen  days  at  least  before  the  first  day 
of  the  sessions ;  and  therefore  it  is  contended  that  the 
notice  must  be  given  fourteen  days  before  the  sessions. 
But  the  statute  itself  does  not  prescribe  that,  or  any 
time.  I  asked,  when  this  proposition  was  stated,  "  What 
time  do  you  say  is  now  fixed  for  notice  of  appeal  against 
orders  of  removal  throughout  the  country?"  and  no 
answer  was  given.  The  meaning  of  the  clause  is  that, 
where  the  practice  of  sessions  requires  more  than  four- 
teen days'  notice  of  appeal,  the  statement  of  grounds  of 
appeal  may  be  delivered  with  the  notice,  or  within  not 
less  than  fourteen  days  of  the  sessions  ;  but  that,  at  all 
events,  it  must  be  delivered  at  least  fourteen  days 
before  the  sessions. 

Rule  absolute. 


Y  S 
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Monday, 
Nov.  22d. 


Allenby  agaimt  Proudlock  and  Stoker, 


'JpRESPASS  quare  clausum  fregit ;  the  declaration 
bearing  date  before  the  first  day  of  Easter  term, 
4  ^.4.  Pleas  (to  the  whole  action),  first,  not  guilty; 
secondly,  that  the  locus  in  quo  was  the  soil  and  free- 
hold of  the  defendant  Proudlock,  wherefore  he,  in  his 
own  right,  and  Stoker  as  his  servant,  &c. ;  thirdly,  a 
similar  justification  under  a  right  of  way  in  the  de- 
fendant Proudlock,  in  respect  of  a  close  in  his  occu- 
pation; fourthly,  that  the  locus  in  quo  was  a  public 
highway.  The  replication  joined  issue  on  the  first  plea, 
and  traversed  the  matter  of  the  three  other  pleas,  on 
which  traverses  the  defendants  joined  issue.  On  the  trial 
before  Taunton  J.,  at  the  York  Spring  assizes,  1834,  the 
issue  was  with-  cause  was  referred  to  a  barrister,  with  power  to  order  a 

drawn  from  the 
cause  by  con- 
sent ;  but  the 
arbitrator  was 
to  decide  on 
the  costs  of  the 
cause  as  if  it 
had  remained. 
The  arbitrator 
awarded  that 
the  verdict  on 
the  first  and 
second  issues 
should  be  en- 
tered for  the 
plaintiff,  with 
nominal  da- 
mages, and  the 
third  for  the 
defendant:  and  • 


In  trespass 
quare  clausum 
fregit,  defend- 
ant pleaded  to 
the  whole 
action,  (1.)  Not 
guilty;  (2.) 
Soil  and  Free- 
hold ^  (3.)  Pri- 
vate right  of 
way  ;  (4. )  Pub- 
lic right  of 
way.  By  order 
of  Nisi  Prius, 
the  cause  was 
referred  to  a 
barrister,  the 
costs  to  be  in 
his  discretion, 
and  to  be  re.^ 
covered  as  if 
they  were  costs 
in  the  cause. 
The  fourth 


verdict  for  the  plaintiff,  or  a  nonsuit,  or  a  verdict  for 
the  defendant;  but  the  fourth  plea  was  withdrawn  by 
consent.  The  arbitrator  was  to  have  power  to  direct 
what  should  be  done  by  either  party,  and  what  road 
the  defendant  Proudlock  should  have.  The  costs  of  the 
cause,  and  of  the  reference,  were  to  be  in  the  discretion 
of  the  arbitrator,  who  was  also  to  hear,  and  decide  on 
the  costs  of  the  cause,  as  if  the  fourth  plea  remained. 
The  costs  awarded  by  the  arbitrator  were  to  be  taxed 
by  the  proper  officer,  and  to  be  recovered,  if  necessary,  as 


detendant ;  and  •£        ^ffQxe  costs  in  the  cause.  The  arbitrator  awarded 

that  the  plain-  J 
tiff  should  pay 

the  defendant  his  costs  in  the  cause,  such  payment  to  be  made  on  the  expiration  of 
fourteen  days  from  the  taxation. 

Held,  that  the  plaintiff  was  entitled  to  his  costs  on  the  first  and  second  issues,  and  that 
each  party  was  to  bear  his  own  costs  of  the  fourth  issue ;  the  award  being  tantamount  to 
a  direction  that  the  costs  in  the  cause  should  abide  the  event  of  the  cause. 

that 
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that  a  verdict  should  be  entered  for  the  defendants  on  1835. 
the  third  issue ;  and  for  the  plaintiff  on  the  first  and 

Allenby 

second  issues,  with  Is.  damages  on  each ;  and  that  the  against 
plaintiff  should  pay  the  defendants  their  costs  in  the 
cause,  and  the  costs  of  the  reference  and  award,  to  be 
taxed  by  the  proper  officer  ;  such  payment  to  be  made 
on  the  expiration  of  fourteen  days  from  the  taxation 
thereof.  The  award  then  directed  that  Proudlock  should 
have  a  road,  described  in  the  award,  in  respect  of  his 
close  named  on  the  third  plea. 

The  postea  was  drawn  up  for  the  plaintiff  on  the  first 
two  issues,  with  \s,  damages  on  each,  and  for  the  de- 
fendants on  the  third  issue;  the  fourth  issue  was  not 
noticed. 

The  defendants,  on  going  before  the  Master  to  tax 
their  costs,  contended  that  the  award  entitled  them  to 
the  costs  of  all  the  issues  as  costs  in  the  cause,  not- 
withstanding the  finding  for  the  plaintiff  on  the  first 
and  second  issues.  But  the  Master  was  of  opinion  that 
they  should  be  apportioned,  according  to  R,  HiL  2  W*  4. 
I.  74.  (ff),  and  R,  HiL  4  W.  4.  General  Rules  and  Re- 
gulations, 7.  {b).  For  the  purpose,  however,  of  his  re- 
ceiving the  direction  of  the  Court,  Alexander  obtained  a 
rule  in  this  term  [November  3d)  calling  upon  the  plain- 
tiff to  shew  cause  why  the  postea  should  not  be  amended 
pursuant  to  the  award,  or  why  it  should  not  be  referred 
to  the  Master  to  tax  the  defendants  their  general  costs 
under  the  award. 

Cressweil  now  shewed  cause.  The  costs  should  be 
apportioned,  the  plaintiffs  being  allowed  those  of  the 


(tt)  3  B.     Ad.  385.  (6)  5  B.  ^-  Jd.  iv. 

Y  4  issues 
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1835.      issues  on  which  they  have  succeeded.    This  would  be 
the  result,  if  the  issues  had  been  found  in  the  same 


Al 


LENBT 


against       manner  by  a  jury :  and  the  award,  that  the  plaintiiF 

Proudlock.  i       i  p     i  i  • 

shall  pay  to  the  defendants  "  their  costs  in  the  cause," 
must  be  understood  of  them  in  the  same  sense  in  which 
the  defendants  would  have  had  them  if  the  issues  had 
•  been  so  found  by  the  jury;  that  is,  subject  to  the  de- 

duction, from  the  general  costs  of  the  cause,  of  the 
costs  of  the  first  and  second  issues,  under  the  rules  Hil. 
2  W,  4.  I.  74.  («),  and  HiL  4  W,  4.  General  Rules  and 
Jtegulations,  7.  (b).  It  is,  substantially,  an  award  that 
the  costs  shall  follow  the  event.  With  respect  to  the 
costs  of  the  fourth  issue,  perhaps  each  party  should  pay 
his  own,  the  award  having  merely  noticed  the  costs  in 
the  cause.  But,  if  it  be  necessary  to  draw  any  infer- 
ence, as  to  the  arbitrator's  opinion  on  the  fourth  issue, 
from  the  award,  it  must  be  presumed  that  he  con- 
sidered that  the  plaintiff  would  have  succeeded  upon 
it;  for  the  finding  on  the  third  issue  is,  that  the  defend- 
ant had  a  private  right  of  way,  which  is  incompatible 
with  his  claim  as  for  a  public  highway  {c). 

Alexander  and  Tomlinson  contra.  The  defendants, 
under  the  award,  are  entitled  to  the  whole  costs. 
Where  the  words  of  an  award  are  ambiguous,  such  a 
construction  must  be  given  to  them  as  will  best  coincide 
with  the  apparent  intention  of  the  arbitrator.  Here  the 
supposition  that  the  arbitrator  left  the  costs  of  the  cause 
to  abide  the  event  of  the  cause  is  inadmissible.  It 

(a)  SB,  ^  Ad.  385.  (6)  5  B.  ^  Ad.  iv. 

(c)  In  Chichester  \.  Lethbridge,  Willes,^!.,  a  count  was  held  bad  in 
which  an  obtsruction  was  complained  of  to  a  right  of  way,  which,  in 
that  count,  was  laid  both  as  a  public  and  a  private  way.  But  see  Bleivett 
V.  Tregonning,  3  A.  <^  E.  576,  586. 

must 
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must  be  understood  that  he  meant  to  give  to  the  de-  1835. 
fendants  all  that  he  was  entitled  to  treat  as  costs  in  the   

Allenby 

cause ;  and  that,  under  the  express  terms  of  the  order  against 
of  reference,  includes  the  costs  of  all  the  four  issues. 
The  arbitrator  had  no  power  to  find  either  way  on  the 
fourth  issue:  but,  if  he  intended  to  find  on  that,  the 
fair  presumption  is  that  he  found  the  existence  of  the 
highway  as  pleaded,  or  he  would  not  have  given  the 
defendants  the  whole  costs  of  the  cause.  The  order  of 
Nisi  Prius  does  not  direct  simply  that  the  costs  shall 
abide  the  event ;  but  it  gives  the  arbitrator  power  over 
them :  and,  therefore,  his  award  must  be  interpreted  as 
an  exercise  of  such  further  power.  If  he  intended  the 
costs  to  abide  the  event,  why,  with  such  an  intention, 
which  would  affect  both  parties,  did  he  make  special 
mention  of  the  defendants  only  as  having  to  receive  costs? 
The  plaintiff,  at  any  rate,  cannot  avail  himself  of  the 
rule  of  Hil.  4  ^.4.,  the  declaration  being  dated  before 
the  first  day  of  Easter  term,  1834,  which,  by  the  pro- 
viso at  the  end  of  the  rules  of  Hil.  4  fV.  4.  (a),  ex- 
empts the  case  from  their  operation. 

Lord  Denman  C.  J.  The  fourth  issue  was  with- 
drawn from  the  consideration  of  the  arbitrator,  except , 
that  he  was  to  determine  the  costs  as  if  it  had  remained. 
He  cannot  be  supposed  to  have  considered  the  costs  on 
this  issue,  which  was  taken  out  of  the  cause,  as  costs  in 
the  cause  {b);  and,  had  he  meant  to  give  them  to  either 
party,  he  would  have  said  so.    Each  party  is  therefore 

(a)  5  i?»  <|-  Ad,  X.  But  the  rule  of  Hilary  term  2  W.  4.  applies  to  all 
taxations  made  after  the  beginning  of  Easter  term  2  IF.  4.,  whensoever  the 
action  commenced,  Coxy,  Thomason,  2  Cr.  <^  J.  498.    S.  C.  2  Tyrivh.  411. 

(6)  See  Vallance  v,  Evans^  1  Cr.  ^  M  856.    -S-.  C,  3  Tyriuh.  865. 

left 
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1835.  left  to  pay  his  own  costs  of  this  issue.  Then,  as  to  the 
costs  of  the  cause,  we  think  that  the  Master  should 

Allenby 

against  allow  them  to  the  plaintiff  on  the  two  issues  found  for 
him;  and  to  the  defendants  on  the  third;  for  in  our 
opinion  the  arbitrator's  meaning  was,  that  the  defend- 
ants should  have  the  costs  in  the  same  way  as  they 
would  have  had  them  if  the  issues  had  been  similarly 
found  on  a  trial. 


Patteson  J.  The  arbitrator  had  absolute  power. 
If  he  meant  the  plaintiff  or  defendants  to  have  the  costs 
of  the  fourth  issue,  he  should  have  said  so.  I  think, 
therefore,  that,  as  to  this  issue,  we  must  leave  each 
party  to  bear  his  own  costs.  As  to  the  issues  found 
against  the  defendants,  he  meant  the  plaintiff  to  have 
the  costs  of  them ;  for  he  leaves  the  defendants  to  their 
costs  in  the  cause. 

Williams  and  Coleridge  Js.  concurred. 

Referred  to  the  Master  to  tax  the  plaintiff  his 
costs  of  the  first  and  second  issues ;  and  to 
tax  the  defendants  their  costs  of  the  third 
issue ;  and  ordered  that  the  Master  disallow 
to  either  party  the  costs  of  the  fourth  issue  : 
and,  further,  that  no  costs  be  allowed  to 
either  party  of  this  application* 
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MoscATi  against  Lawson.  "Jf'''^?^', 

^  JSFov.  23d. 

THE  plaintiff  declared  against  the  defendant,  in  the  On  a  trial  in 
the  Exchequer, 

Court  of  Exchequer,  for  publishing  a  libel  concern-  a  juror  was 
ing  him,  to  which  the  defendant  pleaded  a  justification,  consent.  After- 
The  cause  was  tried  in  Februavy  last,  at  TVestTmnsteTy  ^lff  ^e- 
before  Alderson  B.    The  plaintiff,  who  was  not  a  lawyer,  courTfor^'the  ' 
conducted  his  own  cause.    The  publication  was  proved;  ^^"^^ 

'  action.  Ihis 

and  the  defendant  called  evidence  in  support  of  his  plea,  Court  stayed 

the  proceedings 

The  plaintiff  then  commenced  his  reply,  in  the  course  as  being  con- 
trary to  good 

of  which  the  learned  judge  suggested  that  a  juror  should  faith, 
be  withdrawn,  to  which  both  parties  agreed.    Nothing  piahitiff,"who^^ 
was  said  as  to  another  trial,  or  a  fresh  action.    Subse-  the  first^cauT^ 
quently  the  plaintiff  commenced,  in  this  Court,  a  fresh  ^^s^Jj'^t  a^'  ^""^ 
action  against  the  defendant,  for  the  same  publication,  ^fwyfi-j  deposed 

°  ^  that  he  did  not 

In  this  term.   Sir  John  Campbell,  Attorney-General,  know  that  the 

arrangement 

obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  would  debar 
why  the  proceedings  should  not  be  staid,  on  the  ground  bringing  a 
that  the  action  was  brought  contrary  to  good  faith.    In  ^^^^^^  action, 
opposition  to  the  rule,  the  plaintiff  made  affidavit  thatj 
when  he  consented  to  withdraw  a  juror,  he  did  not  un- 
derstand that  the  arrangement  would  debar  him  from 
bringing  a  fresh  action. 

Sir  F.  Pollock  and  Petersdorff  now  shewed  cause 
against  the  rule,  which  was  supported  by  Sir  John 
Campbell,  Attorney- General,  and  Flatt, 


Lord  Denman  C.  J.  This  rule  must  be  made  abso- 
lute.   A  party  who  consents  to  such  an  arrangement  is 

bound 
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1835.  bound  by  it :  he  should  take  care  to  have  the  effect  of 
*~  it  explained  to  him  before  he  enters  into  it. 

MOSCATI  *■ 

against       ^^^^  .^^^^  , 

LiAWSON. 

Patteson,  Williams,  and  Coleridge  Js.,  con- 
curred. 

Rule  absolute. 


Monday^ 
JSfov,  23d. 


BiDDLECoMBE  agaiust  Bond- 


Defendant 
gave  a  warrant 
of  attorney  to 
plaintiff  to  se- 
cure the  pay- 
ment of  a  debt 
by  instalments. 
Shortly  before 
the  first  instal- 
ment was  due, 
defendant  told 
plaintiff  that  he 
feared  he  could 
not  meet  it,  and 
that,  unless  time 
was  given  him, 
he  would  make 


^J^HE  defendant  gave  the  plaintiff  a  warrant  of  at- 
torney to  confess  judgment,  with  a  defeazance, 
stipulating  for  the  payment  of  1 70/.  by  three  equal  in- 
stalments on  certain  days.  Shortly  before  the  first 
instalment  became  due,  the  defendant  informed  the 
plaintiff  that  he  feared  he  should  not  be  able  to  meet 
it,  and  that,  unless  the  plaintiff  gave  him  farther  time, 
he  would  make  over  his  effects  for  the  general  benefit 
of  his  creditors.  It  was  then  agreed  that  the  defend- 
over  his  effects  ant  should  give  the  plaintiff  his  acceptance  for  30/.  at 

for  the  benefit  &  r  r 


ment  was  signed  by  the  two  parties,  whereby,  after  re- 
citing the  giving  of  the  warrant  of  attorney  to  secure 


of  his  creditors,  three  months,  which  was  done,  and  a  written  agree- 

An  agreement 
was  then  en- 
ered  into  be- 
tween plaintiff 
and  defendant, 

that  defendant  should  give  his  acceptance  for  a  part,  and  pay  the  rest  by  instalments 
according  to  his  ability,  so  as  to  discharge  all  before  April  1st,  1836;  and  that  plaintiff 
should  not  enter  up  judgment  unless  defendant  should  dispose  of  his  business  or  become 
bankrupt  or  insolvent. 

Defendant  paid  the  acceptance  when  due.  Afterwards,  and  before  April  1st,  1836, 
defendant  asked  plaintiff  to  make  him  a  bankrupt,  in  order  to  relieve  him  from  his  diflS- 
culties,  and  said  that  he  could  not  pay  20s.  in  the  pound,  and  that  his  assets  were  200/., 
and  his  debts  300^. 

Held,  that  plaintiff  might  enter  up  the  judgment  and  take  out  execution,  defendant 
appearing  to  be  insolvent  in  the  sense  contemplated  in  the  agreement :  and  that  the  facts 
above  stated  did  not  shew  that  plaintiff,  at  the  time  of  the  agreement,  knew  defendant  to  be 
insolvent  in  that  sense. 

The  expression  "  becoming  insolvent "  means  a  general  inability  to  pay  debts,  and  does 
not  signify  taking  the  benefit  of  the  Insolvent  Debtors'  Act,  unless  the  context  so  re- 
strains it. 

170/., 
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1701.,  it  was  agreed  that,  in  consideration  of  30/.  to  be  1835. 
paid  by  the  defendant  to  the  plaintiff  in  pursuance  of 

BiDDLECOMBE 

his  acceptance,  and  of  his  agreeing  to  pay  the  further  against 

Bond. 

sum  of  261.  on  or  before  the  29th  of  September  then 
next,  and  the  remainder  of  the  debt  by  instalments  of 
various  small  sums  according  to  his  ability,  so  that  the 
whole  should  be  discharged  on  or  before  April  1st, 
1836,  the  plaintiff  should  not  enter  up  judgment  on  his 
warrant  of  attorney,  unless  the  defendant  should  in  the 
mean  time  have  disposed  of  his  business,  or  unless  he 
should  "have  become  bankrupt  or  insolvent;"  but 
otherwise  it  should  remain  in  full  force.  This  agree- 
ment was  executed  March  30th,  1835.  The  defendant 
paid  the  30Z.  on  his  acceptance. 

About  the  end  of  June  1835,  the  defendant  requested 
the  plaintiff  to  make  him  a  bankrupt,  in  order  to  relieve 
him  from  his  difficulties ;  and,  a  few  days  after,  the  de- 
fendant, being  asked  by  the  plaintiff  how  much  in  the 
pound  he  could  pay  if  he  compounded  with  his  credi- 
tors,  said  that  205.  in  the  pound  was  out  of  the  question ; 
that  his  stock  and  book  debts  amounted  to  about  200/., 
and  that  he  owed  full  300/. ;  and  he  then  again  urged 
the  plaintiff  to  make  him  a  bankrupt.  On  the  7th  of 
Juli/,  the  plaintiff  caused  judgment  to^be  entered  up; 
and  a  writ  of  fieri  facias  issued  on  the  same  day,  under 
which  the  sheriff  made  a  levy  on  the  8th  of  Jz//j/. 

The  defendant  then  applied  to  Williams  J.,  at  cham- 
bers, to  have  the  judgment  and  execution  set  aside  for 
irregularity,  upon  his  affidavit,  in  which,  after  setting 
forth  the  warrant  of  attorney  and  the  agreement,  he  de- 
posed that  he  had  paid  his  acceptance  at  maturity,  that 

■  it- 
he  had  not,  since  the  date  of  the  agreement,  disposed  of 

his  business,  become  bankrupt,  applied  for  or  obtained 

the 
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1835.       the  benefit  of  any  act  for  the  relief  of  insolvent  debtors, 
or  made  a  declaration  of  insolvency  in  the  London 

BiDDLECOMBE 

against  Gazette ;  that  he  had  not  made  any  composition  with 
his  creditors,  or  assignment  for  their  benefit  of  his 
goods  and  effects,  nor,  to  the  best  of  his  knowledge, 
done  any  other  thing  whatsoever  that  would  denote  or 
imply  that  he  had  not  the  means  of  paying  and  dis- 
charging his  just  debts  ;  and  that,  according  to  the  best 
of  his  knowledge  and  belief,  his  pecuniary  circumstances 
and  credit  were  at  the  time  of  the  issuing  of  the  writ  in 
a  better  state  than  at  the  date  of  the  agreement.  In 
answer,  the  plaintiff  made  affidavit  of  the  facts  before 
mentioned.  The  learned  Judge  ordered  the  judgment 
and  execution  to  be  set  aside  for  irregularity.  In  this 
term,  Erie  obtained  a  rule  to  shew  cause  why  the  order 
should  not  be  set  aside. 

Hodges  now  shewed  cause  on  affidavits  setting  out 
the  facts  before  stated.    The  execution  issued  contrary 
to  good  faith.    It  can  be  supported  only  by  contending 
that  the  plaintiff  was  insolvent.    But,  first,  it  does  not 
appear  that  any  creditor  was  pressing  the  defendant, 
and  the  plaintiff  could  not  claim  his  debt  till  the  1st  of 
April  1836:  therefore  the  defendant's  inability  to  sa- 
tisfy all  his  creditors  at  any  precise  moment  was  not 
an  insolvency.   In  Bayly  v.  Schqfield  [a)  it  was  held  that 
a  party  was  in  insolvent  circumstances  within  the  mean- 
ing of  Stat.  19  G.  2.  c.  32.  s.  1.,  who,  at  a  meeting  of 
his  creditors,  after  a  commission  of  bankruptcy  had  been 
sued  out  against  him,  was  found  to  be  unable  to  answer 
the  demands  then  due  ;  and  Bayley  J.  said  that  insol- 
vency "  means  that  a  trader  is  not  able  to  keep  hjs  ge- 

(a)  1  M.  ^ 

neral 
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neral  days  of  payment."    But  that  is  not  the  case  here.  1835. 
So  in  Cutten  v.  Sa7ig-er  (a)  Alexander  C.  B.  held,  as  to  „ 

BlODLECOMBE 

the  meaning  of  the  word  "  insolvent "  in  stat.  6  G.  4.  against 

Bond. 

c,  16.  s.  73.,  "  that  notice  of  a  difficulty  to  meet  particular 
demands  only,  is  not  notice  of  insolvency;  but  it  must  be 
of  a  more  general  and  extensive  description,  a  general 
composition,  as  in  Reader  v.  Knatchhidl  (Z>),  or  what  is 
said  to  resemble  a  composition,  the  paying  every  creditor 
a  little  as  it  came  to  hand,  as  in  Bailey  v.  Schofield  (c)." 
This  case  stops  very  far  short  of  such  circumstances. 
Secondly,  the  insolvency  here  was  at  any  rate  not  more 
complete  at  the  time  of  the  execution,  than  it  was,  with 
the  knowledge  of  the  plaintiff,  at  the  time  of  the  agree- 
ment ;  for  the  defendant  then  informed  the  plaintiff  that 
he  could  not  meet  this  instalment  on  the  warrant  of 
attorney.  But,  thirdly,  the  word  "insolvent,"  as  used 
in  this  agreement,  must  mean  more  than  inability  to 
satisfy  debts.  The  words  are  "  bankrupt  or  insolvent ;  " 
and  this  combination  of  expressions  gives  a  technical 
effect  to  the  word  "insolvent;"  it  must  mean,  taking 
the  benefit  of  the  act.  In  the  Friendly  Society  Act, 
33  G.  3.  e.  54.  s.  10.,  there  is  an  enactment  in  case  of 
persons  entrusted  with  money,  &c.  dying,  or  becoming 
"bankrupt  or  insolvent;"  and  Sir  L,  Shadwell^  Vice- 
Chancellor,  held,  in  In  re  Birmingham  Benefit  So- 
ciety  (d),  that  what  the  legislature  there  meant  by  the 
term  "  insolvent,"  was,  not  a  person  who  had  made  a 
mere  assignment  for  the  benefit  of  his  creditors,  but  a 

(a)  2  F.  ^  J".  459.     See  p.  469. 

(6)  Cited  in  note  (a)  to  Tooke  v.  HoUingworth,  5  T.  R.  218. 
(c)  IM.  <^  S.  338. 

(rf)  3  Sim.  421.  The  section  there  referred  to  speaks  of  acts  to  be 
done,  in  such  event,  by  the  party's  executors,  administrators,  or  assignees, 
only,  not  J)y  the  person  himself. 

person 
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1835.  person  who  had  taken  the  benefit  of  an  Insolvent 
_  Debtors'  Act.     That  case  eoes  beyond  the  present. 

BiDDLECOMBE  O  ./ 

against  It  is  true  that  in  Parker  v.  Gossage  {a)  the  Court  of 
Exchequer  interpreted  the  expression  to  mean  a  ge- 
neral inability  to  pay  debts  ;  but  there  the  question  was, 
whether  the  Court  would  compel  a  party  to  supply 
goods  to  one  who  was  unable  to  pay :  under  such  cir- 
cumstances, it  was  proper  to  give  a  wide  interpretation 
to  the  expression.  In  Reader  v.  Knatchhull  [b)  it  was 
held,  on  similar  grounds,  that  an  inability  to  pay  for 
goods  was  such  an  insolvency  as  discharged  a  party 
from  an  agreement.  That  principle  is  totally  inappli- 
cable here.  [Lord  Denman  C.  J.  The  opinion  of 
Parke  B.  in  Parker  v.  Gossage  {a)  was,  that  the  word 
"  insolvency  "  was  to  be  interpreted  as  meaning  general 
inability  to  pay,  unless  the  context  suggested  a  different 
interpretation  :  but  you  resort,  not  to  the  context,  but 
to  the  situation  of  the  parties.] 

Erle^  contra.  There  is  no  pretence  for  saying  that 
the  plaintiff,,  at  the  time  of  the  agreement,  knew  of  the 
defendant's  insolvency.  He  merely  knew  that  he  did 
not  expect  to  be  able  to  meet  the  approaching  instal- 
ment. But  the  Defendant  might,  before  the  time  came, 
provide  funds ;  and  might  be  solvent  on  a  balance  of 
all  his  assets  against  all  his  debts.  The  insolvency 
contemplated  by  the  agreement  could  not  be  taking 
the  benefit  of  the  Act  for  the  Relief  of  Insolvent 
Debtors ;  for,  if  the  defendant  took  the  benefit  of  the 
act,  no  execution  of  the  warrant,  levied  after  the  com- 

(a)  2  C.  M.  ^  R.617.    S.  C.  1  Tyrwh.  ^  Granger,  105. 

(h)  Cited  in  note  (a)  to  Tooke  v.  Hollingsworth,  5  T.  R.  218. 

mencement 
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mencement  of  his  imprisonment,  would  be  available, 
by  Stat.  7  G.  4.  c.  57.  s.  34.  Then  the  conversations, 
after  the  agreement,  shewed  the  defendant  at  that  time 
to  be  insolvent  in  the  general  sense,  although  not  so 
with  reference  to  the  statute;  and  the  plaintiff  had  a 
right,  according  to  the  agreement,  to  issue  execution. 

Lord  Denman  C.  J.  It  is  contended  that  the  word 
"  insolvent,"  as  used  in  the  agreement,  must  be  re- 
strained to  such  an  insolvency  as  would  be  shewn  by 
the  party  taking  the  benefit  of  the  Act  for  the  Relief  of 
Insolvent  Debtors,  inasmuch  as  the  word  occurs  in  com- 
pany with  "  bankrupt."  We  cannot  so  restrain  it. 
But  then  it  is  contended  that  the  plaintiff,  at  the  time 
of  the  agreement,  knew  that  the  defendant  was  in  in- 
solvent circumstances,  in  the  wider  sense.  We  think 
that  does  not  appear :  it  does  not  follow,  from  any 
thing  which  took  place,  that  the  plaintiff  believed  that 
the  defendant  would  be  ultimately  unable  to  satisfy  the 
demands  against  him  :  and  such  a  belief  would,  indeed, 
be  inconsistent  with  the  plaintiff's  conduct.  The  agree- 
ment has  therefore  not  been  violated,  and  the  rule  must 
be  made  absolute. 

Patteson  J.  I  am  of  the  same  opinion.  It  would 
require  a  very  strong  case  to  shew  that  the  meaning 
of  the  word  was  restrained  to  taking  the  benefit  of 
the  act.  If  the  context  does  not  shew  something  to 
induce  us  to  put  such  an  interpretation  on  the  word, 
we  must  hold  it  to  be  intended  of  a  general  inability  to 
pay  debts. 
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Coleridge  J.  I  am  of  the  same  opinion.  The 
burthen  of  proof  is  on  the  defendant,  who  owes  money 
for  which  he  has  given  a  warrant  of  attorney,  and  seeks 
to  preclude  the  plaintiff  from  the  ordinary  remedy.  If 
he  can  oust  the  plaintiff  from  that  remedy,  he  must  do 
it  by  shewing  that  the  proceeding  is  contrary  to  good 
faith.  The  word  "  insolvent "  may  have  the  general 
meaning  which  the  plaintiff  seeks  to  give  it:  the  defend- 
ant is  to  shew  that  it  cannot  have  that  meaning,  which 
he  has  not  done.  \ 

Rule  absolute  {a), 

(a)  As  to  insolvency,  with  reference  to  stat.  13  Eliz.  c.  5.,  see  Shears  v. 
Rogers,  3  j5.  ^  Ad.  362. 


Tuesday, 
Nov,  24th. 


Shirreff  Gent.,  One,  &c.  against  Dame  Maria 
Elizabeth  Gresley. 

'JpHE  plaintiff  having  done  business  as  an  attorney 
for  the  defendant,  his  bills  of  costs,  &c.,  were,  by 
an  order  of  Gaselee  J.,  May  23d,  1835,  referred  to  the 
prothonotary  of  the  Court  of  Common  Pleas  to  be 
taxed  ;  but  it  was  made  part  of  the  order  that  the  tax- 
ation should  not  be  proceeded  in  for  ten  days,  to  give 
the  plaintiff  an  opportunity  of  moving  the  Court  of 


An  attorney's 
bill  was  re- 
ferred to  tax- 
ation by  a 
Judge  of  the 
Court  of  Com- 
mon Pleas, 
who  directed 
that  the  rule 
should  not  be 
acted  upon  till 
the  attorney 
should  have  had 

time  to  make  a  certain  motion  to  that  Court.  The  motion  was  disposed  of ;  and,  on  the 
second  day  afterwards,  the  client  not  having  proceeded  with  the  taxation,  the  attorney 
arrested  her  for  the  alleged  amount  of  the  bill.  A  Judge  of  the  Court  of  King's  Bench, 
on  summons,  set  aside  the  proceedings  and  discharged  the  defendant  out  of  custody,  with 
costs,  ordering  the  plaintiff  also  to  pay  the  costs  of  the  summons.  Held  that  the  discharge 
was  right ;  and  the  Court  would  not  review  the  order  as  to  costs. 

In  discharging  the  rule  for  rescinding  the  Judge's  order,  it  was  made  a  condition  that 
the  defendant  should  not  prosecute  an  action  for  a  malicious  arrest.  Afterwards,  the 
attorney's  bill  was  taxed,  and  the  balance  due  to  him  found  to  be  only  369/.,  he  having 
arrested  for  800/.  The  Court,  on  motion,  refused  to  release  the  defendant  from  her  un- 
dertaking not  to  prosecute  the  action. 

Semble  that,  if  a  client  obtain  an  order  for  taxing  an  attorney's  bill,  and  take  no  further 
step  for  several  weeks,  the  attorney  cannot  treat  the  order  as  waived,  and  arrest,  but 
should  himself  cause  the  bill  to  be  taxed,  before  proceeding  against  the  client. 


Common 
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Common  Pleas  to  set  the  order  aside,  unless  a  certain  1835. 
undertakinfij  should  be  entered  into.    A  rule  nisi  was     ^  ' 

Shirrefit 

obtained  in  that  Court  accordingly  on  the  2d  of  June^  against 

Lad}' 

but  was  discharged  on  the  I7th.  On  the  19th  of  June,  Gresley. 
the  defendant  had  not  proceeded  in  the  taxation  of  the 
bills  (which  were  very  voluminous)  nor  been  requested 
to  do  so  by  "the  plaintiff.  On  that  day  the  plaintiff 
sued  out  process  of  the  Court  of  King's  Bench,  upon 
which  the  defendant  was  arrested  for  800/.,  the  claim 
indorsed  on  the  writ  being  for  916/.  On  the  23d  of 
June,  Patteson  J.,  on  summons  taken  out  for  the  de- 
fendant, and  on  hearing  the  parties  by  counsel,  ordered 
that  the  capias,  and  all  subsequent  proceedings,  should 
be  set  aside  with  costs,  and  the  defendant  discharged 
out  of  custody,  and  that  the  plaintiff*  should  pay  the 
costs  of  that  application.  Upon  the  hearing,  Steventon 
V.  Watson  [a)  was  cited  for  the  plaintiff ;  but  the  learned 
Judge  held  that  case  to  be  no  authority  against  the 
present  application ;  he  observed  also,  that  in  Steve?iton 
V.  Watson  [a)  no  notice  appeared  to  have  been  taken  of 
Stat.  2  G,  2.  c.  23.  s,  23.,  which,  after  providing  for  the 
reference  of  an  attorney's  bill  to  taxation,  says,  "  pending 
which  reference  and  taxation  no  action  shall  be  com- 
menced or  prosecuted  touching  the  said  demand."  On 
the  11th  of  September  the  defendant  sued  out  a  writ 
against  the  plaintiff  for  a  malicious  arrest, 

K?iowleSi  in  the  present  term,  moved  for  a  rule  to 
shew  cause  why  the  order  of  Patteson  J.  should  not  be 
rescinded.  He  relied  upon  Steventon  v.  Watson  (a), 
and  contended  that  the  words  of  stat.  2  G.  2.  c.  23.  s,  23. 

(a)  1  P.  ^  P.  365. 

Z  2  pointed 
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pointed  to  a  taxation  immediately  following  the  re- 
ference, and  that,  if  the  taxation  were  not  immediately 
proceeded  with,  an  action  might  be  commenced  on  the 
bill.  The  Court  {a)  granted  a  rule  nisi,  Patteson  J. 
observing  that,  when  Steventon  v.  Watson  [b)  was  men- 
tioned before  him,  he  thought  it  not  law  for  the  purpose 
for  which  it  was  cited,  and  should  have  considered  it 
very  hard  that,  from  any  delicacy  on  his  part  as  to  that 
case,  the  party  should  be  kept  in  custody  through  the 
long  vacation. 


Whateley  now  shewed  cause.  The  question  is,  under 
Stat.  2  G.  2.  c,  23.  s.  23.,  whether  the  "  reference  and 
taxation "  were  "  pending,"  in  this  case,  when  the 
arrest  took  place.  It  was  contended  before  Patteson  J. 
that  the  order  for  taxation  was,  in  effect,  abandoned,  by 
reason  of  the  lapse  of  time,  during  which  no  step  was 
taken  by  the  client :  but  the  learned  Judge  did  not 
assent  to  that  argument,  and  therefore  it  became  un- 
necessary to  call  his  attention  to  the  fact  that  the  chief 
delay  was  owing  to  the  suspension  procured  by  the 
plaintiff  himself.  {Patteson  J,  It  appears,  by  reference 
to  the  dates,  that  the  point  which  I  had  thought  the 
principal  one,  namely,  whether  the  delay  amounted  to 
an  abandonment  of  the  order  by  the  client,  did  not 
arise.  I  thought  that,  even  if  the  interval  had  been 
considerable,  the  client  did  not,  by  omitting  to  pro- 
ceed, abandon  the  order ;  but  that  the  attorney,  in  that 
case,  ought  to  proceed  with  the  taxation.  And  the 
Master  confirms  that  opinion.]  In  fact,  however,  the 
plaintiff's  rule  was  discharged  on  the  1 7th  of  June^  and 


(a)  Patteson,  Williams,  and  Coleridge  Js. 


{b)  IB.^P.  365. 

the 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


341 


the  writ  issued  on  the  19th.  [Kno'wles,  contra,  said  he 
should  contend  that  a  delay  of  three  days  was  a  waiver. 
Lord  Denman  C.  J.  We  should  require  strong  authority 
for  that.]  Steventon  v.  Watson  [a)  was  no  authority  for 
the  plaintiff,  nor  was  it  rightly  decided.  The  Court  of 
Common  Pleas  there  held  that  the  party  whose  bill 
was  under  taxation  in  the  Court  of  King's  Bench  had 
nevertheless  his  remedy  by  law  upon  the  bill,  in  the 
Common  Pleas.  On  reference  to  the  stat.  2  G.  2.  c.  23. 
s,  23.,  it  would  have  appeared  that  he  had  no  such  re- 
medy, pending  the  taxation.  That  was  admitted  in 
Hewitt  V.  Bellott  (b),  where  the  action  was  brought  in 
the  King's  Bench  upon  a  bill  which  had  been  referred 
to  taxation  by  the  Vice-Chancellor. 


1835. 

Shirreft 
agdinst 
Lady 
Greslet. 


K?towIes,  contra.    The  right  of  bringing  an  action  is 
not  to  be  taken  away  without  an  express  legislative  pro- 
vision.   Here  the  enactment  evidently  contemplates  an 
immediate  proceeding  by  the  client  who  obtains  a  re- 
ference to  taxation.    And  it  would  be  very  hard  on  the 
attorney  if  he  could  postpone  it  indefinitely.  \_Pafteson  J. 
Why  cannot  the  attorney  himself  go  on  with  the  tax- 
ation ?  The  legislature  seems  to  contemplate  his  doing 
so,  if  necessary,  by  the  provision  made  in  sect.  23  for 
proceeding  ex  parte.]    It  is  not  to  be  expected  that  the 
attorney  should  take  the  steps  for  lessening  his  own 
bill.    [Lord  Denman  C.  J.    If  he  will  not,  he  must  not 
bring  an  action.]    In  Hemtt  v.  Bellott  {h)  Abbott  C.  J. 
said  that,  if  the  attorney  could  not  sue  upon  his  bill  while 
costs  of  taxation  were  unpaid,  the  client  might  delay 
him  indefinitely  by  omitting  to  demand  them.  There 


(a)  IB.^P.  365. 


{h)  2B.  4;  Aid.  7 ^S. 
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an  answer  might  have  been  given  like  that  suggested 
here;  that  the  attorney  might  proceed  by  tendering 
the  costs.  In  general,  an  order  at  chambers  is  con- 
sidered as  waived,  if  not  drawn  up  and  served  within  a 
day  :  here  is  a  delay  of  three  days.  The  stat.  2  G.  2. 
c,  23.  s.  23.  must  have  been  the  ground  of  the  motion  in 
Steventon  v.  Watson  {a) ;  it  does  not  appear  that  there 
could  be  any  other.  At  all  events  the  Court  will  not 
enforce  this  order  as  to  payment  of  costs  by  the  plain- 
tiff, since  he  was  misled  by  a  reported  case.  A  Judge 
at  chambers  may  give  costs ;  but  the  rule  is,  that  the 
power  be  only  exercised  in  extreme  cases;  per  Taun- 
ton J.,  Li  the  Matter  of  Bridge  and  Wright  (b).  This  is 
not  one.  And,  if  the  order  be  kept  in  force,  it  should 
be  on  condition  that  the  defendant  do  not  prosecute  her 
action  against  the  plaintiff. 


Lord  Denman  C.  J.  This  is  not  the  mere  case  of 
an  action  commenced  pending  taxation,  as  in  Steventon 
V,  Watson  {a) ;  but  the  plaintiff  here,  by  his  own  act, 
procures  the  taxation  to  be  suspended  by  a  rule  of  the 
Court  of  Common  Pleas ;  and  as  soon  as  that  rule  is 
discharged,  without  giving  any  notice  to  proceed  with 
the  taxation,  he  arrests  the  defendant.  The  question, 
however,  is,  whether  Steventon  v.  Watson  {a)  be  law 
or  not:  I  think  that  it  does  not  truly  expound  the 
statute,  but  contravenes  its  very  terms,  and  therefore 
is  not  law.  The  rule  must  be  discharged  as  to 
setting  aside  the  order.  As  to  costs,  I  think  that  the 
plaintiff,  having  had  full  notice  at  chambers  of  the 
learned  Judge's  opinion  as  to  Steventon  v.  Watson  («), 


(a)  1  P.  365, 


(6)  2A.(^E.  48i 

but 
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but  having  taken  the  chance  of  a  decision  upon  it  here,  1835. 
must  abide  the  resuh  ot  our  opinion.    And,  with  re- 

Shirreff 

spect  to  the  costs  at  chambers,  considered  as  a  distinct  against 

Lady 

matter ;  the  Court  would  be  very  unwilling  to  interfere  Gkesley. 
with  the  discretion  of  a  Judge  at  chambers  on  that 
subject ;  and  this  is  not  a  case  calling  upon  us  to  do  so. 
I  think,  however,  that  it  should  be  a  condition  of  dis- 
charging the  rule,  that  the  defendant  do  not  proceed 
with  her  action. 

Patteson  J.  The  rule  to  shew  cause  was  not 
granted  on  account  of  any  doubt  as  to  the  case  of 
Steventon  v.  Watson  [a) ;  because  it  is  clear  that  the 
Court  of  Common  Pleas  there  proceeded,  not  on  a 
consideration  of  the  stat.  2  G.  2.  c,  23.  s.  23.,  but  upon 
the  opinion  that,  as  they  could  not  attach  for  proceed- 
ings which  were  in  contempt  of  the  order  of  another 
Court,  they  could  not  stay  the  proceedings.  But,  when 
the  motion  was  made  here,  we  all  thought  that  there 
had  been  an  interval  of  several  weeks  between  the  order 
for  taxation  and  the  arrest,  and  that  a  question  might 
be  raised  whether  or  not  the  order  had  been  waived  ; 
and  on  that  account  the  rule  was  granted  {b). 

Rule  discharged  with  costs,  the  defendant  un- 
dertaking not  to  prosecute  her  action  further. 

The  bills  were  afterwards  taxed,  and  the  balance 
thereupon  found  due  to  the  plaintiff  was  only  369/.  5s,  2c?., 
which  the  defendant  paid.    The  costs  given  by  the 
above  rule,  and  at  chambers,  were  tendered  to  the  de-  ^ 
fendant  by  the  plaintiff,  but  not  accepted.    In  Hilary 


(a)  1  B.  <|-  P.  365.         (b)  Williams  and  Coleridge  Js.  were  absent. 
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term  1836,  a  rule  nisi  was  obtained  for  discharging  so 
much  of  the  above  rule  as  contained  an  undertaking  by 
the  defendant  not  to  prosecute  her  action  against  the 
plaintiff.    In  the  following  Easter  term,  Maj/  1th, 


Knowles  shewed  cause,  and  contended  that  the  rule 
could  not  be  opened  upon-  affidavits  suggesting  new 
matter ;  he  cited  Davies  v.  Cottle  {a)  and  Phillips  v. 
Weyman  [b),  and  contended  that  to  grant  the  present 
rule  would  be  a  hardship  on  the  plaintiff,  who  had  been 
misled  by  Steventon  v.  Watson  (c).  \_Patteson  J.  He 
misunderstood  that  case.  It  was  not  under  similar 
circumstances.] 

F.  Pollock  and  Whateley,  contra,  relied  upon  the  great 
difference  between  the  sum  for  which  the  plaintiff  had 
arrested,  and  that  allowed  on  taxation  ;  and  contended 
that  this  rule  ought  to  be  made  absolute,  since  it  was 
impossible  to  know,  when  the  former  rule  was  made, 
that  so  great  a  sum  would  be  deducted  from  the  bills  of 
costs. 

Lord  Denman  C.  J.  The  rule  must  be  discharged. 
Our  impression  is  that  the  rule  to  shew  cause  ought 
not  to  have  been  granted. 

LiTTLEDALE  J»  Concurred. 


Patteson  J.  It  is  far  best  that  there  should  be  a 
broad  line  drawn  in  these  cases  (d). 

Rule  discharged. 


(o)  3  T.  R.  405. 
{c)  IB.^P.  '665. 


(b)  2  Ghitt.  Rep.  265. 

(<Z)  Coleridge  J.  had  left  the  Court. 
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'tbrf.  9iw»ti3otc|.  pi  ion  *  jaehnp.' 
Lancaster  aminst  Hemington.  Tuesday, 

^  Nov.  24th. 

^^HIS  was  an  action  on  the  case  against  the  defend-  Au  action  on 

ant  for  not  having,  as  an  attorney  employed  by  the  In^attorneyt'for 
plaintiff,  used  due  or  proper  skill  and  care  in  preparing  prfpar^n^^'a 
a  conveyance,  from  one  Tranter  to  the  plaintiff,  of  cer-  conveyance  of 
tain  lands  in  the  pleadings  mentioned.    Ac  the  War-  plaintiff,  was 

referred  to  an 

"isiicJc  assizes  a  verdict  was  taken  for  the  plaintiff,  sub-  arbitrator  with 

.     '"ill  matters  in 

ject  to  a  reference  as  to  the  verdict  and  all  matters  m  difference*  The 

plaintiff's  case 

difference.  on  the  reference 

The  arbitrator  made  his  award  of  and  concerning  words'in'th'e"^ 
the  matters  referred,  as  follows.     "  I  do  order  and  ^^^^  ^^^^ 

written  on 

direct  that  tjie  verdict  and  damages  entered  for  the  erasures,  which 

were  not  na- 

plaintiff  in  the  said  action  be  set  aside,  and  that  the  ticed  in  the 

attestation ; 

verdict  in  the  said  action  shall  be  finally  entered  for  that  the  deed 
the  defendant ;  and  I  do  adjudge,  award,  and  declare,  ^spects^in!^ 
that  it  was  proved  before  me,  that  all  the  erasures  and  imprope^r"y  pre- 
interlineations  appearing  in  the  said  conveyance  in  the  P^red;  and  that, 

,  J  by  reason  there- 

pleadings  in  the  said  action  mentioned,  and  which  plaintiff 

^  °  was  prevented 

bears  date  on  the  5th  day  of  April,  1826,  were  made  from  mortgage 

ing.  The 

before  the  said  conveyance  was  executed  by  any  of  the  arbitrator 
parties  thereto,  and  before  livery  of  seisin  of  the  land  dictate  be 
thereby  conveyed  was  made."    {Then  followed  a  di-  defendant,  and 
rection  as  to  the  costs  of  the  reference,  which  were  ^"^^'"'^^^      ''^  • 

'  was  proved 

in  the  arbitrator's  discretion.)     "And  I  do  declare  before  him  that 

the  erasures  m 

that  no  other  matter  was  agitated  by  the  said  parties  the  conveyance 

mentioned  in 

in  difference  before  me,  than  the  matter  in  difference  the  pleadings, 

1         •  1       •  T       •  »»  n  ^^^^  made 

m  the  said  action.     In  witness,    &C.  before  the  deed 

was  executed. 

On  motion  to  set  aside  the  award,  on  the  ground  that  the  facts  therein  stated  did  not 
warrant  a  finding  for  the  defendant : 

Held,  that  the  above  statement  of  fact  by  the  arbitrator  did  not  shew  that  his  decision 
proceeded  on  that  fact;  and,  therefore,  that  no  ground  appeared  for  reviewing  his  award. 

A  rule 
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A  rule  nisi  was  obtained  in  this  term  for  setting  aside 
the  award,  on  the  ground  "  that  the  facts  found  by  the 
arbitrator  in  his  award  are  not  sufficient  to  warrant  a 
finding  for  the  defendant ;  and  that  it  appears  from  the 
said  award  that  the  arbitrator  mistook  the  question  re- 
ferred to  him."  In  support  of  this  rule,  the  attorney 
who  attended  the  reference  for  the  plaintiff  swore  that 
he  on  that  occasion  produced  the  deed  of  April  5th  to 
the  arbitrator,  and  pointed  out  to  him  many  words 
written  on  erasures  (besides  interlineations)  without 
any  notice  in  the  attestation ;  that  the  land,  which  was 
conveyed  as  three  pieces,  was  incorrectly  described  in 
the  habendum  and  indorsement  of  livery  of  seisin  as 
one  plot  only ;  that,  independently  of  the  interlineations 
and  erasures,  the  deed  was  not  a  proper  conveyance ; 
and  that,  by  reason  of  its  being  improperly  prepared, 
the  plaintiff,  before  he  could  effect  a  mortgage,  was 
obliged  to  procure  another  conveyance  from  Tranter. 
The  affidavit  further  set  out  some  alleged  circumstances 
of  suspicion,  with  respect  to  the  execution  of  the  deed : 
and  it  stated  that  the  plaintiff's  case  before  the  arbi- 
trator rested,  not  merely  upon  the  erasures  having  been 
made  at  any  particular  time,  but  upon  the  deed  being 
so  negligently  and  unskilfully  prepared,  and  of  such  a 
suspicious  appearance,  that  no  one  could  be  advised  to 
act  upon  it. 


Goulburn  Serjt.,  now  shewed  cause.  The  arbitrator 
has,  in  general  terms,  awarded  a  verdict  to  be  entered 
for  the  defendant.  The  award  does  not  shew  that  the 
only  fact  considered  by  the  arbitrator  was  that  of  the 
erasures  being  made  before  or  after  execution  of  the 
deed and  to  go  into  any  of  the  other  facts  would  be 

reviewing 
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reviewing  the  case  upon  the  merits.  The  Court  then 
called  upon 

Waddingfon,  contra.  The  whole  context  of  the  award 
shews  that  the  fact  found  by  the  arbitrator  was  the 
ground  of  his  decision.  He  was  not  called  upon  to 
state  any  fact.  The  award,  in  speaking  of  erasures  in 
the  conveyance,  refers  to  the  pleadings  ;  the  Court, 
therefore,  will  look  at  the  pleadings,  and  see  how  the 
fact  found  bears  upon  the  question  raised  by  them. 

Lord  Denman  C.  J.  I  think  not.  Supposing  that  the 
arbitrator  has  mistaken  the  law,  he  has  stated  nothing 
on  his  award  which  shews  him  to  have  done  so.  Some  of 
the  parties  may  have  wished,  for  the  sake  of  character, 
that  he  should  give  his  opinion  as  to  the  erasures.  He 
was  not  bound  to  state  any  thing  on  that  subject ;  but  I 
think  we  are  not  called  upon  to  say  that  his  finding  of 
a^particular  fact  shews  that  he  made  it  the  ground  of 
his  decision.  Then,  if  there  has  been  any  mistake,  it 
is  one  which  we  cannot  arrive  at  without  going  into  the 
merits.    The  rule  must  be  discharged. 

Williams  and  Coleridge  Js.  {a)  concurred. 

Rule  discharged. 

(a)  Patteson  J.  was  in  the  Bail  court,  r 


1835. 


Lancaster 

against 
Hemington. 
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^rtfJh.  Demise  of  William  Rees  against 

Thomas  and  Bevan. 

^.  and  ^.         A    RULE  nisi  was  obtained  in  this  term  for  a  stay  of 

jointly  brought  ,         ^  ^ 

two  ejectments  proceedings  in  the  above  action  until  payment,  by 

on  the  same         ,     ,  p  i       i  •     •  /v.  n 

title,  one  the  lessor  or  the  plamtiff,  or  II 98/.  175.  8d.,  the  costs  of 
the^othef'  Certain  former  actions  of  ejectment.  The  facts  stated 
Sclveredin^"''  ground  for  the  rule  were  as  follows  :  —  In  1821,  Wil- 
thlfd  brought  ^^^^  Bees,  father  of  the  lessor  of  the  plaintiff,  and  David 
by  A.  and  B.,    Terry,  brought  several  ejectments  in  the  Court  of  great 

on  the  same  f  ^  ^  ^       ^  ^ 

title,  against  C.  sessions  for  Glamorganshire  for  premises  in  that  county, 

and  D.,  the 

defendants  had  to  some  of  which  actions  the  now  defendant  Thomas 
taxed  the'ir"  appeared  and  pleaded,  to  others  the  now  defendant 
made  any  ex-^^  Bevan,  and  to  One  of  which  both  appeared  and  pleaded. 
ofThem'^^The  actions,  defended  by  Thomas,  the  plaintiff 

costs  were       jj^d  a  verdict  at  the  ffreat  sessions  in  the  Autumn  of 

never  paid.  ^ 

Four  years       1821.    A  rule  nisi  was  obtained  for  a  new  trial;  but 

after  the  trial 

of  the  third  five  of  the  Other  actions  (which  stood  as  remanets) 
leased  to  c.  having  been  consolidated  by  consent  of  William  Bees  and 
claJmto^the  Terry,  and  of  Thomas  and  Bevan,  it  was  agreed  between 
put?,ircon-''"  ^^"^^  parties  respectively  that  the  action  in  which 
sideration  of  j-^jg  j^'^gj        obtained  should  be  considered  as  sent 

money,  and  of 

a  covenant  by    bv  the  Court  to  a  new  trial,  and  should  be  consolidated 

C.  and  Z).  to  *^ 

suspend  their     with  the  Other  five.  At  the  Spring  great  sessions,  1823, 

claim  against 

J3.  for  costs.  the  action  with  which  the  others  had  been  so  consoh- 

^Id -Tnd^hif*  dated  was  tried ;  the  defendants  had  a  verdict,  and 

ejextmenf '  their  costs  Were  taxed  at  1198/.  175.  Sd.,  which  sum  has 

against  c.  dnd  ^ever  been  paid.    In  November  1823,  William  Bees  and 

J),  on  the  title  ^  ' 

relied  upon  in 

the  former  actions.    Upon  motion  to  stay  proceedings  till  payment  to  C.  and  D.  of  the 
costs  recovered  by  them  :  < 

Held,  that  the  facts  of  this  case  did  not  take  it  out  of  the  ordinary  rule,  and  that  the 
defendants  were  entitled  to  the  stay  of  proceedings. 

Terry 
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Terry  brought  an  ejectment  in  the  Court  of  King's  1835. 
Bench  for  premises  in  respect  of  which  the  consolidated  ' 

Doe  dem. 

actions  had  been  brought ;  and  Thomas  and  Bemn  ap-  Rees 

against 

peared  as  landlords.    In  the  ensuing  Hilary  term,  the  Thomas. 

Court  was  moved  to  stay  proceedings  in  this  ejectment 

till  the  above-mentioned  costs  should  be  paid ;  and  the 

matters  of  the  rule  were  referred  to  the  Master.  (The 

ultimate  result  did  not  appear  («).)    In  1824,  Terry 

brought  other  ejectments  in  the  court  of  great  sessions 

and  Court  of  King's  Bench  for  premises  which  had  been 

in  question  in  the  consolidated  actions.  In  each  of  these 

ejectments,  Thomas,  Bemn,  and  one  David  Williams, 

appeared  and  defended;  and  proceedings  were  stayed 

by  the  respective  courts,  till  the  above-mentioned  costs 

should  be  paid.  In  June  1828,  William  Rees  died,  leaving 

the  present  lessor  of  the  plaintiff  his  eldest  son  and  heir 

at  law;  and  he.  May  1835,  brought  the  present  and 

other  actions  of  ejectment,  for  premises,  the  recovery  of 

which  had  been  attempted  in  the  consolidated  actions 

above-mentioned.    The  now  lessor  of  the  plaintiff  sued 

upon  his  father's  title. 

An  affidavit  in  answer  made  by  Thomas  Bees,  a  son 
of  William  Bees,  father  of  the  lessor  of  the  plaintiff, 
stated  that  William  Bees  the  father  had  claimed  as  heir 
at  law  of  William  Bees  of  Court  Colman,  who  died 
leaving  certain  estates.  That  William  Bees  the  father, 
and  Terry,  who  was  then  supposed  to  have  also  some 
title,  brought  an  ejectment,  which  was  defended  by 
Bevan,  for  a  portion  of  those  estates,  at  the  Glamor- 

(a)  See,  as  to  a  part  of  the  proceedings,  Doe  dem.  Rees  v.  Thomas,  2  JB. 
^  C.  622.  It  appeared  by  affidavit  in  the  present  case,  that,  after  the  de- 
cision reported  in  2  ^.  ^  C.  623. ,  the  rule  made  absolute  on  the  Master's 
report,  as  there  stated,  was  discharged,  and  the  matters  referred  back. 

ga7is/nre 
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1835.      ganshire  great  sessions  in  Spring  1821,  and  had  a 
Doe  detn.     verdict.     That  William  Bees  the  father,  and  Terry, 
Rees       brought  ejectment  for  another  portion  (as  before  stated) 

against  no  r  \  / 

Thomas.  and  obtained  a  verdict  against  Thomas,  at  the  Autumn 
great  sessions,  1821.  That  William  Rees  the  father  was 
not,  as  the  deponent  believed,  informed  of  the  terms 
upon  which  the  rule  for  a  new  trial  in  the  latter  eject- 
ment was  made  absolute :  that,  before  the  arrangement 
for  that  purpose  took  place,  the  attorney,  who  had  acted 
for  William  Bees  the  father  and  Terry  until  after  the 
first  trial  of  the  last-mentioned  ejectment,  refused  to 
proceed  further,  on  account  of  their  inability  to  furnish 
•  funds ;  and  another  attorney,  having  persuaded  them  to 
reject  an  offer  of'  compromise  made  at  that  time  on 
behalf  of  Thomas  and  Bevan,  undertook  the  business. 
That  William  Bees  the  father  did  not  know  of,  or  con- 
sent to,  the  use  of  his  name  as  party  to  any  other  action 
of  ejectment  against  Thomas  and  Bevan,  nor  was  he  party 
to  any  legal  proceeding  from  the  time  when  the  verdict 
was  found  for  Thomas  and  Bevan,  till  his  death.  That 
William  Bees  the  father  never  attended,  or  knew  of 
any  person  attending  for  him,  any  taxation  of  costs 
claimed  by  Thomas  and  Bevan,  nor  (as  the  deponent 
believed)  were  such  costs  ever  demanded  of  him,  or 
of  the  lessor  of  the  plaintiff  after  his  decease ;  nor  (as 
the  deponent  believed)  did  Thomas  and  Bevan  ever 
pay  costs  to  William  Bees  the  father,  or  Terry,  or  any 
person  on  behalf  of  either,  in  the  ejectments  in  which 
the  latter  succeeded.  The  deponent  then  stated  (on 
his  information  and  belief)  an  indenture  of  March  22d, 
1827,  between  Te?Ty  of  the  first  part,  David  Williams 
of  the  second  part,  and  Thomas  and  Bevan  of  the  third 
part,  whereby,  for  certain  pecuniary  considerations,  and 

in 
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in  consideration  of  a  covenant  by  Thomas  and  'Bevan^ 
suspending  their  claim  to  costs  in  the  action  tried  in 
1823,  TVrn/ remised,  released,  &c.,  to  Thomas  and  Bevan, 
to  certain  uses,  all  and  singular  the  hereditaments,  Sec, 
late  of  William  Bees  of  Court  Colman,  Another  deed 
was  in  like  manner  stated,  of  even  date  with  the  pre- 
ceding, by  which  (reciting,  among  other  things,  an 
agreement  by  Terri/  in  consideration  of  Thomas  and 
Bevan  agreeing  to  give  up  their  alleged  claim  to  costs), 
the  compromise  with  Terry  was  further  carried  into 
effect,  by  securing  an  annuity  to  him  upon  certain  pre- 
mises. The  compromise  appeared  to  have  been  made 
in  pursuance  of  an  agreement  entered  into  by  Terry 
with  Thomas  and  Bevan  in  1825. 

Sir  F,  Pollock  now  shewed  cause.  The  rule  re- 
quiring that  the  costs  of  a  former  ejectment  shall  be 
paid  before  a  new  one  is  proceeded  in  upon  the  same  title, 
often  tends  to  hardship,  and  ought  not  to  be  extended. 
The  father  of  the  lessor  of  the  Plaintiff  had  obtained 
two  verdicts  in  favour  of  the  title  in  question,  and 
appears  to  have  been  ultimately  deterred  from  pro- 
secuting his  claim  by  poverty.  The  son,  suing  upon 
the  same  title,  is  now  called  upon  to  pay  the  costs 
of  the  third  ejectment  in  which  the  defendants  suc- 
ceeded. There  is  no  instance  in  which  the  rule  has 
been  enforced  under  such  circumstances.  Doe  dem. 
Church  V,  Barclay  [a)  shews  the  disinclination  of  the 
Court  to  extend  the  rule.  ^Coleridge  J.  mentioned 
Doe  dem.  Feldon^  v.  Roe  (5)].  That  case  does  not 
apply  where  two  former  causes  have  been  gained  by 
the  ancestor  of  the  lessor  of  the  Plaintiff,  and  an  offer 

(a)  \5East,23S.  [b)  8  T,  R.  645. 

of 


1835. 


Doe  dem. 
Rees 

against 
Thomas. 
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1S35.      of  compromise  has  been  made.    If,  as  is  sometimes  said, 
the  object  of  the  Court,  in  granting  the  interference 

Doe  dem.  '         &  o 

Rees       now  required,  has  been  to  prevent  vexation,  that  reason 

against  . 

Thomas.  does  not  exist  here.  [_Patteson  J.  Are  not  the  de- 
fendants without  remedy  for  the  costs  recovered  against 
the  father,  if  they  cannot  obtain  them  in  this  way  ? 
They  cannot  proceed  against  the  executors  as  in  other 
actions.  Lord  Denman  C.  J.  It  is  a  ground  for  in- 
terposing in  this  manner  in  ejectment,  that  a  verdict 
against  the  ancestor  does  not  bind  the  heir.  Wil- 
liams J.  A  reason  for  such  interposition,  adopted  by 
Lord  Kenyon  in  Doe,  dem.  Feldon  v.  Roe  {a),  is,  "that 
ejectments  were  introduced  in  lieu  of  real  actions,  in 
which  all  the  representatives  of  the  party  to  the  first 
suit  would  have  been  concluded  for  ever;"  and  that 
therefore  the  fictitious  remedy  so  introduced  should  not 
be  allowed  to  press  unnecessarily  hard].  The  lessor 
of  the  plaintiff  will  give  an  undertaking  to  pay  the 
former  costs  if  he  should  succeed.  It  does  not  appear 
that  the  costs  were  ever  demanded  of  the  father,  or 
that,  if  they  had  been,  he  might  not  have  been  able 
to  pay  them.  Besides,  the  defendants  have  taken  from 
Terry  a  release  of  his  claims,  which  is  probably  an 
equivalent  to  payment  cJf  the  costs;  and  they  have  cove- 
nanted to  forbear  urging  /their  claim  against  him  for 
♦  costs.    After  this,  they  cannot  make  the  costs  a  bar  to 

an  ejectment  by  the  lessor  of  the  plaintiff. 

Maule  contra.  The  interposition  claimed  is  a  matter 
of  every  day  practice ;  and  the  affidavits  in  this  very  case 
shew  precedents  of  it.    It  is  true  that  the  stay  of  pro- 

(a)  8  T.  R,  645.  • 

ceedings 
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ceedings  here  was  granted  against  the  father;  but  the  1835. 
case  of  the  son  is  not  distinguishable,  he  suing  on  the 

^  Doe  dero. 

same  title.    The  rule  is  laid  down  generally  in  2  Tidd's  Rkes 

against 

Practice  {a\  where  it  is  said  that  formerly  the  courts  Thomas. 
would  not  have  stayed  proceedings  till  payment  of 
costs  in  a  former  ejectment,  unless  there  appeared  vex- 
ation in  the  conduct  pursued ;  but,  it  is  added,  "  the 
practice  in  that  respect  is  altered ;  and  it  is  now  settled 
that  the  proceedings  may  be  stayed  in  all  cases,  until 
the  costs  are  paid  of  a  former  ejectment."  The  action 
of  ejectment  is  always  considered  as  subject,  by  its 
nature,  to  such  rules  as  the  Court  may  think  proper 
to  lay  down  for  the  government  of  the  parties  :  and 
one  of  those  rules  is,  that,  inasmuch  as  the  defendant 
has  not  the  same  advantages  with  respect  to  costs  as 
defendants  in  other  actions,  and  as  a  verdict  for  him 
is  no  bar  to  a  new  ejectment  on  the  same  title,  such 
new  ejectment  shall  not  be  brought  without  paying 
the  costs  of  the  previous  one.  It  would  be  dangerous 
to  relax  the  rule  upon  affidavits  which  cannot  be  an- 
swered. Such  a  practice  would  oblige  parties  making 
an  application  like  the  present  to  enter  into  a  detail  of 
merits,  which  the  Court  would  have  to  trv  on  affidavit. 
It  is  said  that  this  application  ought  not  to  be  gi'anted, 
because  the  costs  have  never  hitherto  been  demanded; 
but  there  is  no  rule  to  that  effect.  The  parties  may 
have  forborne  their  demand  for  the  sake  of  quietness ; 
a  reason  which  would  no  longer  exist  when  their 
possession  was  again  threatened.  The  alleged  agree- 
ment with  Terr-y  rests  only  on  hearsay,  and,  at  most, 
its  effect  appears  to  be,  that  the  defendants'  claim  to 


(«)  Page  1232,  123S.  9th  ed. 

Vol.  IV.  A  a 


costs 
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1835.      costs  will  not  be  enforced,  while  he  leaves  them  in  un- 
^    ^      disturbed  possession.    Nor  would  it  be  urged  against 
Rees       the  lessor  of  the  plaintiff,  but  for  the  purpose  of  quiet- 

against 

Thomas.      ing  the  possession. 

Lord  Denman  C.  J.  Upon  the  whole,  after  a  full 
explanation  of  all  these  matters,  we  do  not  think  that 
the  case  is  taken  out  of  the  ordinary  rule. 

Patteson  and  Williams  Js.  concurred  {a). 

Rule  absolute, 

(a)  Coleridge  J.  had  left  the  Court  during  the  argument. 


Tuesday 
Nov.  24th. 


The  King  against  John  Sillifant,  Esquire. 


On  application 
for  a  man- 
damus to  a 
justice  to 
enforce  pay- 
ment of  a 
church  rate 
under  stat. 
53  G.  3.  c,127. 


JN  the  last  term  a  rule  nisi  was  obtained  for  a  man- 
damus, calling  upon  Mr.  Sillifant^  a  magistrate  of  the 
county  of  Devon,  to  make  an  order  upon  George  Nickels, 
a  parishioner  of  the  parish  of  StoJce-in-teignhead  in  the 
same  county,  for  the  payment  of  a  church-rate  assessed 
7.,  it  appeared  upon  him  in  respect  of  lands  in  that  parish.    The  rate 

that  the  party  ^ 

assessed  had      was  made,  April      1835,  pursuant  to  a  resolution  of 

objected  to  the 
rate  as  invalid, 
in  the  Consis- 
torial  Court, 
but  that  the 
rate  had  there 
been  confirmed; 
and  that  the 
party,  being 

afterwards  summoned  before  a  petty  session,  repeated  bis  former  objection ;  Held  that,  the 
validity  of  the  rate  having  been  questioned  in  the  Ecclesiastical  Court,  although  it  did 
not  appear  that  such  question  was  any  longer  depending,  the  jurisdiction  of  the  justice* 
under  s.  7.  of  the  act  was  so  far  doubtful  that  a  mandamus  could  not  issue. 

The  rate  was  regular  on  the  face  of  it ;  but  appeared  (by  affidavit)  to  have  been  voted 
by  the  parishioners  in  vestry  for  the  purpose  of  meeting  past  disbursements.  SemhUf 
that  the  rate  was  not  therefore  bad,  whatever  objection  might  be  raised  to  a  retrospeclive 
application  of  the  money  on  passing  the  churchv^arden's  accounts. 

therein 


the  parishioners  in  vestry,  aud  purported  to  be  "  for 
and  towards  the  repairs  of  the  church  of  the  said 
parish,  and  for  such  other  purposes  as  a  church-rate  is 
by  law  applicable  to,  for  the  present  year."  'Nickels  was 
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therein  rated  for  4/.  105.  The  affidavit,  (sworn  by  the  1835. 
sole  churchwarden),  in  support  of  the  rule,  stated  that,   

The  Kino 

on  the  rate  coming  before  the  Consistorial  Court  of  the  against 
Bishop  of  Exeter  for  confirmation.  Nickels  personally  '^^^^-^Nr. 
appeared  in  the  court,  and  objected  to  the  rate,  that 
the  glebe  was  not  rated,  which  objection  the  Judge 
overruled,  and  the  rate  was  adjudged  by  the  said  court 
to  be  confirmed,  and  was  confirmed  by  an  instrument 
under  the  seal  of  the  court.   Payment  was  afterwards 
demanded  of  Nickels,  and  refused;  whereupon  the 
churchwarden,  under  stat.  53  G.  3.  c,  127.  s.  7.,  sum- 
moned Nickels  to  appear,  and  he  did  accordingly  ap- 
pear, before  two  justices  of  the  county,  one  of  whom 
was  Mr.  Sillifant.    The  churchwarden  made  oath,  be- 
fore the  justices,  of  the  rate  having  been  demanded, 
tipon  which  Nickels  objected  that  it  was  not  a  fair  rate; 
and  Mr.  SiUifant  then  said  that  the  rate  was  not  lawful, 
because  the  money  was  expended  first,  and  at  the  end 
of  the  year  the  rate  had  been  made ;  instead  of  which 
the  churchwarden  ought  to  have  had  an  estimate  and 
called  a  vestry  at  the  beginning  of  the  year,  and  then 
made  a  rate.    The  affidavit  proceeded :  —  "  And  there- 
«opon  this  deponent's  complaint  was  dismissed,  and  no 
order  made  by  the  said  justices.   And  this  deponent 
saith  that  the  said  John  Sillifant  refused  to  make  any 
order  for  the  payment  of  the  said  rate  by  the  said 
George  Nickels  for  the  reasons  and  in  manner  aforesaid.'' 
The  validity  of  the  rate,  and  Nickelsh  liability,  were 
not  otherwise  disputed  before  the  justices.    The  affi- 
davit further  stated  that,  in  March  1834,  130/.  was 
borrowed  on  the  credit  of  the  church  rates,  pursuant  to 
Stat.  59  Gf.  3.  c,  134.  5.  14.,  for  new  seating  the  parish 
church,  with  the  consent  of  the  rector  and  ordinary,  to 
A  a  2  b^ 
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1835.      be  repaid  by  annual  instalments,  with  51.  per  cent,  interest.. 
That  on  the  29th      March ,  1835,  61.  lOs.  became  due 

he  King 

against  for  interest,  and  13/.  for  the  first  instalment.  That  the 
resolution  of  the  parishioners  in  vestry  for  making  the 
rate  was  passed  upon  an  account,  laid  before  the  vestry 
by  the  churchwarden,  of  disbursements  by  him  in  that 
capacity,  between  Lady-day  1834?  and  Lady-day  1835, 
including  the  above  sum  of  19/.  105. ;  and  that  the  said 
rate  was  applied  for  and  granted  for  the  raising  of  money 
to  be  placed  in  the  churchwarden's  hands  to  pay  the 
said  interest  and  instalment,  and  to  meet  his  other  dis- 
bursements as  churchwarden  during  the  year  ending  at 
Lady-day  1835. 

Mr.  Sillifant  made  an  affidavit  in  opposition  to  the 
rule,  by  which  it  appeared  that,  on  the  summons. 
Nickels  objected  to  the  rate  as  illegal,  inasmuch  as  cer- 
tain lands  had  not  been  included.  That  the  fact  of  the 
rate  having  been  made  in  part  for  by-gone  expences 
had  not  been  stated  in  the  ecclesiastical  court.  And 
that  the  two  justices  concurred  in  dismissing  the  church- 
warden's complaint,  believing  that  the  rate  had  been 
illegally  made,  and  that  they  had  no  jurisdiction  to  en- 
force payment. 

Crowder  now  shewed  cause.  It  is  true  that  the  ob- 
jection upon  which  the  magistrates  dismissed  the  com- 
plaint was  not  stated  by  Nickels  himself,  but  that  is  not 
material.    Under  stat.  S3  G.  3.  c.  127.  s.  7.  («),  if  the 

party 

(a)  Stat.  53  G.5.  c.  127.  s.l.  "And  whereas  it  is  expedient  that 
church  rates  or  chapel  rates  of  limited  amount,  unduly  refused  or  ivith- 
held,  should  in  certain  cases  be  more  easily  and  speedily  recovered  ;  be 
it  enacted,  that,  from  and  after  the  passing  of  this  act,  if  any  one  duly 
rated  to  a  church  rate  or  chapel  rate,  the  validity  whereof  has  no|  been 

questioned 
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party  summoned  makes  it  appear  to  the  justices  that 
the  validity  of  the  rate  is  bona  fide  disputed,  they  can- 
not proceed  to  judgment,  but  must  leave  the  party 
demanding  such  rate  to  the  remedy  which  he  might 
formerly  have  had ;  Rex  v.  The  Chap elwar dens  of  Miln- 
row  (a),  Bex  v.  Wrottesley  [h).  In  the  latter  case  it  w^as 
held  that  the  justices  ou^ht  to  hear  the  parties,  for  the 
purpose  of  ascertaining  that  the  rate  is  bona  fide  dis- 
puted; but  here  that  has  been  done.  The  justices  have 


questioned  in  any  ecclesiastical  court,  shall  refuse  or  neglect  to  pay  the 
same  sum  at  which  he  is  so  rated,  it  shall  and  may  be  lawful  for  any  one 
justice  of  the  peace  of  the  same  county,  riding,  city,  liberty  or  town 
corporate,  where  the  church  or  chapel  is  situated,  in  respect  whereof  such 
rate  shall  have  been  made,  upon  the  complaint  of  any  churchwarden  or 
churchwardens,  chapelwarden  or  chapelwardens,  who  ought  to  receive 
and  collect  the  same,  by  warrant  under  the  hand  and  seal  of  such  justice, 
to  convene  before  any  two  or  more  such  justices  of  the  peace  any  person 
so  refusing  or  neglecting  to  pay  such  rate,  and  to  examine  upon  oath 
(which  oath  the  said  justices  are  hereby  empowered  to  administer)  into 
the  merits  of  the  said  complaint,  and  by  order  under  their  hands  and 
seals  to  direct  the  payment  of  what  is  due  and  payable  in  respect  to  such 
rate,  so  as  the  sum  ordered  and  directed  to  be  paid  as  aforesaid  do  not 
exceed  lOZ.,  over  and  above  the  reasonable  costs  and  charges,  to  be  as- 
certained by  such  justices  ;  and  upon  refusal  or  neglect  of  such  party  to 
pay  according  to  such  order,  it  shall  and  may  be  lawful  for  any  one  of 
such  justices,  by  warrant  under  his  hand  and  seal,  to  levy,"  &c.  (clause 
of  distress;  with  appeal,  by  any  person  finding  himself  aggrieved,  to  the 
general  quarter  sessions).  "  Provided  also,  that  nothing  herein  contained 
shall  extend  to  alter  or  interfere  with  the  jurisdiction  of  the  ecclesiastical 
courts  to  hear  and  determine  causes  touching  the  validity  of  any  church 
rate  or  chapel  rate,  or  from  proceeding  to  enforce  the  payment  of  any 
such  rate,  if  the  same  shall  exceed  the  sum  of  10^.  from  the  party  pro- 
ceeded against:  Provided  likewise,  that  if  the  validity  of  such  rate,  or 
the  liability  of  the  person  from  whom  it  is  demanded  to  pay  the  same,  be 
disputed,  and  the  party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  tlie 
person  or  persons  demanding  the  same  may  then  proceed  to  the  recovery 
of  their  demand,  according  to  due  course  of  law,  as  heretofore  used  and 
accustomed." 

-  (o)  5  ili.  ^  S.  248.  {b)lB.^  Ad,  648. 

A  a  3  fully 


1835. 

The  Kino 

against 
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1835.  fully  exercised  their  discretion.  And  further,  by  the 
The  Kino  e^^li^i*  P^?'t  the  section,  if  the  validity  of  the  rate  has 
SitiivAvj  ^^t^^^^y  ^^^^  questioned  in  any  ecclesiastical  court, 
the  justices  have  no  jurisdiction  at  all.  Here  the  rate 
had  been  contested  in  the  ecclesiastical  court.  As  to 
the  principal  question,  supposing  the  case  to  be  within 
the  jurisdiction  of  the  justices,  they  could  not  enforce  the 
rate,  because,  being  made  to  meet  the  disbursements  of 
a  previous  year,  it  is  invalid;  Tawnei/s  Case  (a),  Bex  v. 
The  Chapelwardens  of  Hwworth  (6),  Dwwson  v.  Wilkin- 
son {c),  Lanchester  v.  Thom'pson  {d).  If  the  Court  even 
consider  the  case  doubtful,  a  mandamus  should  not  be 
granted.  And  at  all  events  this  rule  cannot  be  made 
absolute,  because  it  calls  for  a  mandamus  to  one  justice 
only,  whereas  two  were  applied  to^  and  refused  the 
order. 

Sir  W.  W.  Follett^  contra.  It  is  true  that,  if  the 
party  summoned  gives  notice  to  the  justices  that  he 
bona  fide  means  to  dispute  the  rate,  they  are  justified 
in  refusing  to  go  into  the  question.  But,  here,  the 
objection  advanced  by  Nickels^  that  the  glebe  land 
was  not  rated,  had  been  decided  upon  by  the  eccle- 
siastical court.  There  was,  therefore,  no  dispute  pend- 
ing or  about  to  be  raised  on  any  objection  taken 
by  Nickels,  But  then  the  justices  say,  it  appears 
that  the  rate  was  retrospective.  Now  the  rate,  on  the 
face  of  it,  was  regular,  and,  that  being  so,  justices 
had  no  right  to  inquire  into  its  validity.  The  act 
was  not  intended  to  vest  that  power  in  them.  The 
validity  of  the  rate  is  to  be  discussed  in  the  ecclesiastical 

(o)  2Ld.  Ray.  1009.  (6)  1 2^^0*^,556. 

(c)  Ca.  K,  S.  temp,  Hardwiche  (by  Lee)^  S81.       {d)  5  Mad.  4. 

court. 
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court.    As  to  the  objection  itself,  that  the  purposes  1835. 
of  the  rate  were  retrospective ;  as  far  as  the  loan  and 

The  King 

interest  are  in  question,  the  churchwarden  was  not  against 
only  authorised,  but  required,  to  include  those  among 
the  objects  for  which  the  rate  was  laid,  by  stat  59  G.  3. 
c.  134},  s,  14.;  and,  with  respect  to  the  disbursements, 
it  is  not  clear  that  the  parishioners  may  not,  if  they 
think  proper,  vote  for  a  rate  to  repay  past  disburse- 
ments :  at  all  events  the  contrary  was  not  decided 
in  Dawson  v.  Wilkinson  {a)  and  Lanckester  v.  Thomp- 
son {b)y  where  the  attempt  was  to  compel  the  making 
of  such  a  rate.  The  rate  does  not  purport  to  be  made 
to  meet  any  but  the  current  expenses  of  the  year. 
Admitting  that  it  was  voted  upon  an  account,  laid 
before  the  vestry,  of  former  disbursements,  that  does 
not  authorise  the  magistrates  to  interfere  with  a  rate 
which,  on  the  face  of  it,  is  regular.  If  the  rate,  when 
raised,  were  applied  retrospectively,  that  might  be 
made  an  objection  to  the  accounts.  It  is  contended 
that  the  justices  cannot  interfere  because  this  is  not 
a  rate  the  validity  whereof  has  not  been  questioned 
in  any  ecclesiastical  court."  But  where  the  rate,  after 
being  disputed,  has  been  confirmed  in  the  ecclesiastical 
court,  that  seems  to  be  the  very  case  in  which  the 
justices  ought  to  act  in  order  that  the  rate  may  be  re- 
covered. [Coleridge  J.  If  the  liability  of  a  party  to 
pay  were  litigated  in  the  ecclesiastical  court,  that  court, 
if  it  decided  against  him,  might  compel  him  to  pay. 
The  rate  would  be  recoverable  in  the  same  suit  in 
which  it  was  litigated.  Does  not  the  act  mean  that, 
where  the  validity  of  the  rate  itself  has  become  a  mattei^' 

(a)  Ca,  K.  B,  temp,  Hardwicke  (by  Zee),  S81.  {b)  5  Mad,  4. 

A  a  4j  of 
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1835.      of  question  in  the  ecclesiastical  court,  the  magistrates 

_  shall  not  interfere  at  all  for  the  purpose  of  enforcinii 

Tiie  King      ^  ^  ^     '  ^ 

against       it  against  individuals?]    The  power  of  the  ecclesiastical 

SiLLIFANT. 

courts  to  enforce  it  seems  to  be  tacitly  withdrawn  in 
cases  where  the  amount  of  rate  is  below  10/.  Then  can 
it  be  contended  that  the  justices  also  are  without  power 
in  such  eases?  ^Coleridge  J.  The  argument  on  the 
other  side  appears  to  be  that  the  power  of  the  eccle- 
siastical courts  is  not  taken  away  in  cases  where  the 
amount  is  under  10/.,  if  the  validity  of  the  rate  has  been 
questioned.]  The  clause  must  be  taken  to  contemplate 
some  proceeding  actually  dependent.  As  to  the  last 
point,  the  application  could  not  be  made  against  both 
justices,  because,  according  to  the  affidavit  in  support 
of  the  rule,  only  one  justice  refused  to  make  the  order. 

Lord  Denman  C.  J.  It  is  not  easy  to  construe  the 
enactments  of  5S  G.  3.  c,  127.  on  this  subject.  But 
there  is  a  circumstance  upon  which  the  jurisdiction 
of  justices  in  a  case  of  this  kind  is  said  to  be  founded, 
and  which  does  not  exist  here,  namely,  that  the  va- 
lidity of  the  rate  shall  not  have  been  questioned  in  any 
ecclesiastical  court.  Here,  not  only  has  the  validity 
of  the  rate  been  questioned  in  an  ecclesiastical  court, 
but  the  same  objection  which  was  there  raised  was 
afterwards  taken  before  the  justices,  and  they  were  re- 
quired, upon  that  ground,  to  treat  the  rate  as  illegal. 
It  is  therefore  very  doubtful,  at  least,  whether  they 
had  jurisdiction  to  enforce  the  rate,  and  that  is  suffi- 
cient ground  for  refusing  a  mandamus.  It  is  also  a 
well  founded  objection  to  this  rule,  that  it  is  applied 
for  against  one  justice  only,  whereas  it  does  not  appear 
that  one  only  refused  the  order. 

Patteson 
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Patteson  J.    I  certainly  thought  at  first  that  the  1835. 
words  "  the  validity  whereof  has  not  been  questioned  in  ' 

^  ,  The  Kino 

any  ecclesiastical  court"  referred  to  a  question  actually  against 

SltUFANT, 

in  a  course  of  discussion.  But  it  is  very  difficult  to  say 
that,  in  such  a  case  as  the  present,  there  does  not  ap- 
pear a  want  of  jurisdiction  in  the  justices.  The  affi- 
davits do  not  distinctly  shew  that  the  question  in  the 
ecclesiastical  court,  is  determined;  and,  even  if  they 
had  shewn  this,  I  do  not  say  that  the  jurisdiction  would 
have  been  established. 


Coleridge  J.  (a).  If  the  jurisdiction  is  matter  of 
doubt,  that  is  a  sufficient  answer.  We  are  not  to  ex- 
pose the  magistrates  to  an  action  of  trespass. 

Lord  Denman  C.  J.  I  believe  we  are  all  satisfied 
that  there  is  nothing  in  the  objection  that  the  purposes 
of  this  rate  are  retrospective,  the  rate  being  correct  on 
the  face  of  it.  That  point  could  be  raised  only  in  ob- 
jecting to  the  accounts. 

Rule  discharged  (Z>). 

(a)  Williams  J.  had  left  the  Court. 

(6)  As  to  the  construction  of  stat.  53  G.  3.  c.  127.  s.  7.,  see  Ricketts  v. 
JBodenham,  p.  433.  post. 
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Wednesday, 
Nov.  25th. 


Tarber  against  French. 


A  defendant, 
who  is  arrested 
on  the  10th  of 
June  on  a  ca. 
sa.,  which  does 
not  comply 
with  the  rule  of 
Court,  Hil. 
2&3G.4. 
(requiring  the 
place  of  defend- 
ant's abode,  &c. 
to  be  indorsed), 
is  too  late  in 
applying  to 
the  Court  in 
Michaelmas 
term  following, 
to  be  discharged 
on  the  ground 
of  irregularity ; 
although  he 
swears  that  be 
was  not  aware 
of  the  irregu- 
larity until  the 
time  when  he 
made  the  ap- 
plication. 


^jpHE  defendant  was  arrested,  on  the  10th  of  June  last, 
on  a  ca.  sa.  at  the  suit  of  the  plaintiff,  and  on  the 
18th  of  the  same  month  he  removed  himself  from  the 
custody  of  the  sheriff  into  that  of  the  marshal.  Knowles, 
in  the  present  term,  obtained  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody, 
on  the  ground  that  the  writ  was  irregular,  the  defend- 
ant's address  not  being  indorsed,  in  conformity  with  the 
rule  of  Court,  Hil,  2  &  3  G.  4.  (a).  It  appeared  by  the 
affidavits  that  this  application  had  been  made  to  Little^ 
dale  J.  at  chambers  on  the  1 7th  of  this  month,  when 
the  defendant  swore  that  he  was  not  aware  of  the  irre- 
gularity until  a  day  or  two  before  the  application  at 
chambers.  The  learned  Judge  refused  to  interfere,  and 
referred  the  defendant  to  the  Court. 

Petersdorffiiovf  shewed  cause,  and  contended  that  the 
defendant  was  too  late  in  his  application  {b). 


KnowleSf  contra.  The  rule,  as  to  applying  in  reason- 
able time  to  set  aside  proceedings  for  irregularity,  is 
construed  with  reference  to  the  time  at  which  the  party 
applying  first  has  knowledge  of  the  irregularity ;  Black" 
burn  V.  Peat  (c).  Besides,  the  Court  will  not  allow 
laches  to  prejudice  liberty;  this  was  laid  down  in  a  simi- 

(a)  5  J3.  4:  ^Id.  560.  :  repealed,  as  to  mesne  process,  by  stat.  2  W,  4. 
c.  39.,  JSodfield  v.  Padmore,  5  B.  ^  Ad.  1095. 

(6)  See  Constable  v.  Fothergillf  2J)owl.  P.  (7.  591. 
(c)  2DowU  P.  C.29S. 

lar 
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lar  case  in  Trinity  term,  1834?  {a).  [Lord  Denman  C.  J. 
It  is  clear  that,  where  the  process  is  void,  laches  does  not 
prejudice;  but  that  is  all  which  the  rule  determines  (6)]. 
No  fresh  step  has  been  taken  since  the  execution  of 
the  writ.  [Patteson  J.  None  could  be  taken  after  the 
execution  of  final  process.] 

Per  Curiam  (c), 

Rule  discharged  (d). 

(a)  See  note  (d),  below. 
(h)  See  Smith  v.  Sandys,  3  A.  ^  E.  693. 

(c)  Lord  Denman  C.  J.,  Patteson,  and  Coleridge  J s. 

(d)  The  following  is  the  case  alluded  to  in  the  argument : 

Mortimer  against  Mary  Susannah  Piggot. 

The  plaintiff  recovered  judgment  against  the  defendant,  as  of  Trinity 
term  1819 ;  and,  in  1821,  he  took  the  defendant  on  a  ca.  sa.,  issued  more 
than  a  year  and  a  day  after  the  judgment,  without  a  scire  facias.  The  de- 
fendant remained  in  the  custody  of  the  sheriff,  under  the  execution,  until 
removed  by  habeas  corpus  to  the  custody  of  the  marshal.  Humfrey 
obtained  a  rule  in  Easter  term  1834,  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  custody. 

Sir  James  Scarlett  now  shewed  cause,  and  contended  that  the  defendant 
was  too  late  in  her  application,  and  must  be  considered  as  having  waived 
the  objection.  « 

*IIumfrey,  contra,  contended  that,  in  the  case  of  a  prisoner  in  execution, 
such  an  objection  was  never  waived.  ^ 

Lord  Denman  C.  J.  It  seems  to  be  an  established  rule,  that  a  party 
in  custody  in  execution  is  never  barred  from  taking  the  objection.  The 
prima  facie  case  is,  therefore,  not  answered. 

LiTTLEDALE,  Taunton,  and  Williams  Js.  concurred. 

Rule  absolute. 

See  ^cutty's  Archbold,  p.  715.  note  (x),  and  p.  920.  note  (x),  3d  ed., 
1836,  where  this  case  is  cited  from  2JDowl.  P.  C.  615.,  and  the  decision 
questioned  inasmuch  as  the  Court  is  there  reported  to  hare  held  that  the 
proceeding  was  a  nullity.  See,  as  to  that  point,  the  authorities  cited  ia 
2  Chitt.  Arch.  715.  note  (a:);  also  the  judgment  in  Hiscocks  v.  Kemp, 
S  A.^E,  pp.  679,  680. 


183.5. 


Tarber 
against 
French. 


Thursday, 
Jwwtf  12th  1834. 

If  a  defendant 
be  taken  in  ex- 
ecution upon  a 
ca.  sa.  sued  out 
more  than  a 
year  and  a  day 
after  the  judg- 
ment, without 
a  scire  facias, 
he  may  be  dis- 
charged at  any 
distance  of 
time,  and  does 
not  waive  the 
objection,  how- 
ever long  he 
may  remain  in 
custody. 
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^ot^25th.  Payne  and  Another  against  Chapman. 

A  certificated    FTpUE  defendant,  a  certificated  bankrupt,  was  arrested 

bankrupt,  being  ' 

arrested  on  a  on  a  ca.  sa.  at  the  suit  of  the  plaintiffs,  for  a  debt 

ca.  sa.  for  a 

debt  proveable   of  18^.  provcable  under  the  commission.    To  obtain  his 

under  the  com-  i  •!     i        ■  i  i  .  i      ^       i  n 

mission,  paid  liberty,  he  paid  the  debt  and  costs  into  the  hands  of 
und^°rp^otest,  the  officer,  but  delivered  to  him  at  the  same  time  a 
bankruptcy  and  wi'itten  noticc  to  the  sheriff,  stating  that  he  was  not 
certificate,  and  ii^]^]q      ^\^q  arrcst,  bv  reasou  of  the  bankruptcy  and 

warning  the  ^     J  r  J 

sheritr that  he    certificate;  that  he  protested  against  such  arrest;  that  he 

should  apply  to  ^  ^ 

the  Court  to     had  claimed  his  discharge,  which  being  refused,  he,  with 

have  the  money 

paid  back :       that  noticc,  deposited  the  sum  claimed  for  debt,  costs, 

Held,  that       .  .  •         i       •  i  i  i    ,  i 

this  was  not  occ.,  protesting  against  the  right  to  demand  them  ;  and 
of  money  under  that  he  warned  the  sheriff  not  to  pay  over  any  of  the 
wi^hknowledge  1^011^75  it  being  his  intention  to  dispute  the  claim  to  it, 
of  the  facts,  as  apply  to  the  Court  or  a  Judge  that  it  miojht  be 

precluded  the  r  r  ^  o  o 

bankrupt  from   returned.   The  sheriff  kept  the  money  in  his  hands.  A 

recovering  back  *^ 

the  money.  rule  was  obtained  in  this  term,  calling  on  the  sheriff  and 
the  plaintiffs  to  shew  cause  why  tlie  18/.  should  not  be 
paid  over  to  the  defendant.  By  the  affidavits  in  answer, 
it  appeared  that  the  writ  had  been  issued  before  the  cer- 
tificate was  allowed :  that  the  defendant  kept  himself 
secreted  until  he  had  obtained  the  certificate ;  and  that, 
three  days  afterwards,  he  put  himself  in  the  way  of  the 
officer,  for  the  purpose,  as  was  alleged,  of  being  arrested, 
and  of  subjecting  the  plaintiffs  to  costs.  Upon  the 
arrest  he  produced  his  certificate,  and  claimed  to  be 

BioisJin.  discharged. 

seoqiuq  sdi  ©fm  ^i^rowder,  for  the  plaintiffs,  and  J.  Henderson  for  the 
sheriff,  now  shewed  cause,  and  contended  that  the  de- 
■^mi^q  fendant 
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fendant  ought  to  have  applied  for  his  discharge  under  1835. 
Stat.  6  G.  4.  c,  16.  s.  126. ;  and  that,  not  having  done  so, 

Paynk 

and  having  paid  the  money  under  legal  process,  with  full  against 

•   I     1  Chapma> 

knowkdge  of  the  facts,  he  could  not  now  recover  it  back, 
as  to  which  point  they  relied  on  Hamlet  v.  Richard- 
son {a). 

Per  Curiam  (b),  (Stopping  Sir  TV,  W.  Follett).  This 
is  not  the  case  of  a  party,  with  knowledge  of  the  facts, 
paying  money  under  legal  process,  as  in  Hamlet  v. 
Richardson  (a),  for  the  defendant  here  paid  it  under  a 
protest,  by  which  he  said,  in  effect,  that,  if  the  sheriff 
was  not  entitled  to  take  it,  it  must  be  paid  back. 

Rule  absolute. 

(a)  9  Bing.  644. 

(A)  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 


Levy  aminst  Sir  Thomas  S.  M.  CHAMi»NEYs,  ^^dnesdap, 

°  '   Nov.  25th. 

Bart,  and  Another. 

THE  sheriff  of  Somerset  having  taken  the  defendant's  A  sheriff  hav- 
ing  taken  goods 

goods  in  execution  at  the  suit  of  the  plaintiff,  and  the  in  execution, 
goods  being  claimed  by  Wright  and  Co.  under  a  bill  of  daimedTb^a 
sale  from  the  defendant,  it  was  ordered,  by  a  rule  of  this  tained*an  m- 
Court,  January  28th  1834,  after  hearing  the  several  'The'wuVs"^^^^^ 

p  eared  ;  and  a 

rule  was  made  that  the  parties  should  appear  in  the  next  term  and  maintain  or  relinquish 
their  claims,  &c.,  and  that,  in  the  meantime,  the  sheriff  should  continue  in  possession  till 
further  order  of  the  Court,  and  proceedings  against  him  be  stayed  ;  and  that  a  feigned 
issue  should  be  tried  between  the  claimants  at  the  next  assizes.  The  issue  was  tried) 
and  the  third  party  obtained  a  verdict  against  the  execution  creditor.  The  latter  obtained 
a  rule  for  a  new  trial,  which  rule,  af  er  the  lapse  of  five  terms,  was  discharged.  The 
sheriff  had,  by  direction  of  the  execution  creditor,  quitted  possession  before  the  rule  for  a 
new  trial  was  discharged.  The  interpleader  rule  had  never  been  enlarged,  or  in  any 
manner  formally  continued: 

Held  that  the  Court  might,  nevertheless,  act  upon  the  interpleader  rule  for  the  purpose 
of  awarding  to  the  successful  party  his  costs  of  appearing  to  the  sheriff 's  rules,  and  costs 

keeping  possession,  if  properly  incurred  by  such  party. 

imha^i  parties, 
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1835.      parties,  that  the  second  day  of  the  then  next  term 
should  be  further  peremptorily  given  to  the  parties 

Levy 

against       respectively  to  appear,  &c.,  and  maintain  their  re- 

CHAMtNETS.  .1.0  1  T  •  1  1 

spective  claims,  &c.,  or  else  relmquish  the  same,  and  to 
shew  cause  why  the  Court  should  not  make  such  rule 
or  rules  respecting  the  same  as  to  it  should  seem 
fit,  pursuant  to  the  statute  (1  &  2  W.^»  c,  58.  s.  6,); 
that  in  the  mean  time  the  sheriff  should  continue  in 
possession  till  further  order  of  the  Court,  and  pro- 
ceedings against  him  by  the  plaintiff  be  stayed ;  and 
that  a  feigned  issue  should  be  tried,  wherein  Wright 
and  Co.  should  be  plaintiffs,  and  the  plaintiff  Leiin/ 
defendant,  the  parties  undertaking  to  go  to  trial  at 
the  next  assizes.  It  was  subsequently  ordered  that 
•  the  judge  might  indorse  any  special  matter  on  the 
postea.  The  feigned  issue  was  tried  at  the  next  assizes, 
and  a  verdict  found  for  the  plaintiffs,  Wright  and  Co. ; 
and  it  was  indorsed  on  the  postea,  that  the  jury  found 
all  the  goods  to  have  been  the  property  of  the  plaintiffs 
when  seized  by  the  sheriff.  Early  in  the  ensuing 
(Easter)  term,  a  rule  nisi  was  obtained  for  a  new  trial. 
In  the  same  term  the  sheriff  obtained  a  rule  calling 
on  the  parties  to  the  issue  to  shew  cause  why  he  should 
not  be  allowed  his  costs  of  keeping  possession,  to  be 
ascertained  by  the  Master ;  which  rule  was,  by  a  rule 
of  Triniti/ term,  1834,  discharged  by  consent,  the  plain- 
tiffs and  defendant  on  the  issue  undertaking  that  the 
unsuccessful  party  should  pay  such  costs  from  the 
fourth  day  of  the  preceding  term. 

The  rule  for  a  new  trial  was  discharged  in  Trinity 
term  1835.    The  plaintiffs,  Wright  and  Co.,  taxed  their 
costs,  and  claimed  to  include  those  incurred  by  them  in 
appearing  to  the  sheriff's  rules,  and  also  costs  of  keep- 
ing 
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ing  possession  of  the  goods  pending  the  issue.    The  1835. 

plaintiffs  themselves  had  kept  such  possession  during  a  "j^^ 

part  of  the  time,  the  sheriff  having  vi^ithdrawn,  in  con-  ugainst 

Chamfneti. 

sequence,  as  the  plaintiffs  represented,  of  an  arrange- 
ment between  them  and  Lev^/.  The  Master  not  thinking 
himself  authorised  to  allow  the  latter  costs  without  an 
order  for  that  purpose,  and  a  question  being  also 
raised  whether  the  plaintiffs  on  the  issue  were  en- 
titled to  their  costs  of  appearing  to  the  sheriff's  rules, 
an  application  was  made  to  a  Judge  at  chambers,  who 
declined  to  interfere,  considering  it  necessary,  under 
the  Interpleader  Act,  that  such  order  should  be  made 
by  the  Court. 

In  the  present  term,  a  rule  was  obtained  at  the  in- 
stance of  Wright  and  Co.,  calling  on  the  plaintiff  in  the 
smit  Levy  v.  Champneys  to  shew  cause  why  the  rule 
of  January  28th,  1834,  should  not  be  revived,  and 
why  Wright  and  Co.,  or  the  plaintiffs  in  the  issue  di- 
rected by  the  said  rule,  should  not  be  allowed  their 
costs  of  such  issue,  and  of  appearance  on  the  sheriff's 
rules,  and  also  their  costs  of  possession  pending  the  said 
issue,  and  of  this  application. 

Humfrey  now  shewed  cause.  The  Court  has  no 
power  to  act  under  stat.  1  &  2  JF.  4,  58.  s,  6.,  except 
on  application  made  by  the  sheriff ;  and  here  the  affi- 
davits shew  that  the  sheriff's  rule  of  January  28th 
has  been  suffered  to  drop.  There  is  nothing  to  in- 
dicate that  it  was  alive  after  Easter  term,  1834.  [Lord 
Denman  C.  J.  The  usual  course  is  to  enlarge  the  rule 
from  time  to  time,  till  every  thing  required  by  the  act 
has  been  done.] 


Sir 
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1835.         Sir  W.  W,  Toilette  contra.   The  rule  has  not  dropped | 
and,  if  it  had,  the  Court  may  revive  it  for  the  purpose 

Levy 

a^rainst      of  giving  these  costs;  Sewwardy,  Williams  {a), 

Champneys. 

Lord  Denman  C.  J.  The  Court  is  not  to  be  bound 
by  these  metaphors  of  a  rule  expiring  and  being  revived. 
It  must  be  understood  that  the  rule  is  in  existence  for 
the  purpose  of  an  application  like  this,  without  being 
formally  continued  from  term  to  term. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

The  order  made  was,  that  the  rule  of  January  28th, 
1834<,  "should  be  revived;"  and  that  the  plaintiffs 
in  the  issue  should  be  allowed  their  costs  of  such  issue, 
and  of  appearance  on  the  sheriff's  rules :  and  it  was 
referred  to  the  Master  to  tax  the  costs,  and  to  ascertain 
whether  the  plaintiffs  in  the  issue  were  entitled  to  any, 
and  what,  costs  of  keeping  possession  ;  the  costs  of  this 
iipplication  to  be  also  in  the  Master's  discretion. 

(a)  1  Dowl.  P.  C,  528. 


END  OF  MICHAELMAS  TERlVi. 
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J  886. 

ARGUED  AND  DETERMINED   

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Hilary  Term, 

In  the  Sixth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  term  were, 
Lord  Denman  C.  J.        Williams  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 


Tickle  against  Brown. 

TRESPASS.   The  first  count  was  for  assaulting  and  The  words 
"  enjoyed  by 

beating  the  plaintiff's  servant;  the  second  count  any  person 

P  ,  .  ,        .  ,    .         .       .         ,  claiming  right," 

was  lor  assaulting,  beating,  and  imprisoning  the  ser-  applied  to  ease- 

.  .  rfi^nts,  in  Stat, 
vane ,  2  &  3  W.  4. 

c,  71.  5.  2.,  and  "enjoyment  thereof  as  of  right  "  in  5.5.,  mean  an  enjoyment  had,  not 
secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from  time  to  time, 
on  each  occasion,  or  on  many ;  but  an  enjoyment  had  openly,  notoriously,  without  par- 
ticular leave  at  the  time,  by  a  person  claiming  to  use  without  danger  of  being  treated  as 
a  trespasser,  as  a  matter  of  right,  whether  the  right  so  claimed  shall  be  strictly  legal,  as  by 
prescription  and  adverse  user,  or  by  deed,  or  shall  have  been  merely  lawful  so  far  as  to 
excuse  a  trespass. 


Vol.  IV. 


Bb 


To 
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1836.  vant;  the  third  count  was  for  beating,  illtreating,  keep- 

TicKiE  detaining  the  plaintiff's  horse;  the  fourth  count 

Brown  taking  and  carrying  away  goods  and  chattels  of 

To  a  plea  plaintiff,  and  converting  and  disposing  thereof  to 

of  forty  or  the  defendant's  use. 

twenty  years 

enjoyment  of  a  J^irst  plea,  Not  guiltv. 

way,  a  licence,  o  ^ 

if  it  cover  the  Second  plea,  to  the  first,  second,  and  third  counts,  and 

whole  time, 

must  be  as  to  taking  and  carrying  away  certain  of  the  goods  and 
^  ^But  a  parol  chattels,  that  defendant  was  possessed  of  a  close,  and  that 
give^rnd^^"^^'  plaintiff  and  his  servant  attempted  to  pass  over  it  with 
thfforty  tr""^  the  horse,  which  was  then  carrying  the  goods  and  chat- 
twenty  years,  ^els,  and  had  driven  and  ridden  him  over  a  part,  against 

may  be  proved  ^  " 

under  a  general  the  will  of  the  defendant;  and  the  defendant  justified  the 

traverse  of  the 

enjoyment  as  trespasses  in  defence  of  the  possession  of  the  close. 

ofrisiht :  and 

this,  whether  Replication,  that  long  before,  and  at  the  times  when  &c. 

granted  for^a^^  plaintiff  was,  and  from  thence  hitherto  has  been, 

uslnlr^  or^for  a  ^till  is,  occupier  of, certain  land  near  the  said  close; 

definite  period.  plaintiff,  while  he  was  such  occupier,  and 

Semble,  that,  r            '                                             r  ' 

where  issue  is  the  Other  occupiers,  have  respectively,  for  and  during 

allegation  of  an  the  whole  period  of  forty  years  next  before  the  com- 

interruption 

acquiesced  in,  mencement  of  this  suit  (a),  used  and  actually  enjoyed,  as 

the  party  alleg-  p    .  i           i     •  i 

ing  the  inter-  Or  right  and  Without  interruption,  a  certain  way,  unto, 

proveTa  mm"^  ^"^^j  through,  and  over  the  defendant's  close  (v/hich  way 

part o'l'the time  described  in  the  replication);  and  the  said  plaintiff 

may,  in  order  havinfj  occasion  &c.  (iustifvinff  the  act  of  the  plaintiff 

to  shew  that  ^                            U        J     &  r 

such  non-user  and  his  Servant,  mentioned  in  the  second  plea,  in  virtue 

was  not  a  vo- 
luntary forbear-  of  the  right  of  way) ;  and  thereupon  the  defendant  of 

ance,  give  evi-  •    i         i         i        i  •     •«»  i 

dence  that,  his  own  wrong  &c.    Rejoinder,  that  the  plaintiii  and 

be^re^the  non  divers  of  the  Others  occupiers  of  the  lands,  whilst  they 

menceTthe  ^^^^  occupiers,  and  during  the  said  period  of  forty 

party  claiming  years,  to  wit,  on  the  1st  of  January  1191  ^  and  on  divers 

the  way  paid  a  '                                                   ^  ' 
consideration 

for  being  al-'  («)  As  to  this  allegation,  see  Wright  v.  Williams,  1  Mee.  <^  Wei.  77. 

lowed  to  use' it.  s.  C.  1  Tt/r.  ^  Gr.  375. 

other 
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other  days  and  times  between  that  day  and  the  com-  1836. 
niencement  of  this  suit,  were  interrupted  in  the  use  and 

Tickle 

enjoyment  as  of  right  of  the  way  in  the  repHcation  men-  against 

Brown. 

tioned,  and  the  parties  so  interrupted  submitted  to  and 
acquiesced  in  the  interruptions  for  the  space  of  one 
year  and  more  after  they  had  notice  thereof,  and  of  the 
persons  making  the  same,  and  while  the  parties  so  in- 
terrupted were  occupiers,  &c.  Verification.  The  sur- 
rejoinder traversed  the  interruption  and  acquiescence  in 
manner  and  form  &c.  Simihter. 

Third  plea,  to  the  third  count,  that  the  plaintiff  and 
his  servant  were  attempting  to  drive  and  ride  the  horse 
over  a  part  of  the  defendant's  close,  &c. ;  and  the  plea 
justified  the  trespass  in  defence  of  the  possession  of  the 
close.    Replication,  as  the  replication  to  the  second  plea, 
mutatis  mutandis.    Rejoinder,  that  the  plaintiff  and  his 
servant  were  attempting  to  drive  and  ride  the  horse  over 
a  certain  part  of  the  close  in  a  north  -easterly  line  and 
direction  from  &c.  (describing  the  direction),  which  are 
the  same  trespasses  committed  by  the  plaintiff  and  his 
servant,  mentioned  in  the  second  plea ;  and,  further,  that 
the  plaintiff  and  the  other  occupiers  of  the  said  lands 
have  not  respectively,  for  and  during  the  full  period  of 
forty  years  next  before  the  commencement  of  this  suit, 
used  and  actually  enjoyed,  as  of  right,  any  such  way  &c. 
in  the  line  and  direction  hereinbefore  mentioned.  Ve- 
rification.    Surrejoinder,  that  the  plaintiff  and  other 
occupiers  have,  for  and  during  the  full  period  &c.,  used, 
&c.,  the  said  way,  &c.,  over  the  said  close  in  the  line 
and  direction  mentioned  in  the  rejoinder.  Similiter. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Devon- 
shire Summer  assizes,  1834,  the  trespasses  were  proved, 
and  prima  facie  evidence  of  the  enjoyment  of  the  way  for 
B  b  2  forty 
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1836.  forty  years  was  also  given.  The  defendant  proved  that, 
"  about  the  year  1800,  the  close  was  ploughed  up  for 

Tickle 

against  tillage,  and  that,  while  it  was  under  tillage,  which  was 
for  three  or  four  years,  the  way  had  not  been  used ; 
and  the  plaintiff's  counsel  having  suggested  that  this 
was  merely  an  abstinence,  by  the  parties  entitled  to  use 
it,  for  the  convenience  of  the  owner  of  the  close,  the  de- 
fendant proposed  to  ask  a  witness  whether  Id,  a  year 
had  not  been  paid,  in  1798,  by  the  occupiers  of  the 
land  in  right  of  which  the  way  was  claimed,  for  the  use 
of  the  way.  The  plaintiff 's  counsel  objected  that  this 
evidence  could  not  be  given,  under  stat.  2  &  3  ^.4. 
71.  5.  5.  (a).    The  Lord  Chief  Justice  rejected  the 

evidence. 

(a)  Stat.  2  &  3  ^.4.  c.  71.  s.  2.  enacts,"  That  no  claim  which  maybe 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or  grant,  to 
any  way  or  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water, 
to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  of  our 
said  Lord  the  King,  his  heirs  or  successors,  or  being  parcel  of  the  duchy 
of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the  property  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually  enjoyed 
by  any  person  claiming  right  thereto  without  interruption  for  the  full 
period  of  twenty  years,  shall  be  defeated  or  destroyed  by  shewing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but  nevertheless  such  claim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where 
such  way  or  other  matter  as  herein  last  before  mentioned  shall  have  been 
so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing." 

Sect.  5.  enacts,  "  That  in  all  actions  upon  the  case  and  other  pleadings, 
wherein  the  party  claiming  may  now  by  law  allege  his  right  generally, 
without  averring  the  existence  of  such  right  from  time  immemorial,  such 
general  allegation  shall  still  be  deemed  sufficient,  and  if  the  same  shall 
be  denied,  all  and  every  the  matters  in  this  act  mentioned  and  provided, 
which  shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation ;  and  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this 

act 
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evklence.  Evidence  was  also  offered  of  declarations 
made  by  occupiers  of  the  same  land,  antecedently  to 
the  close  being  under  tillage,  that  they  were  not  en- 
titled to  use  the  way  except  by  permission  of  the  owners 
of  the  close.  This  was  objected  to,  and  excluded.  Ver- 
dict for  the  plaintiff  on  all  the  issues.  In  Michaelmas 
term,  1834,  Coleridge  Serjt.  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
of  the  rejection  of  evidence  of  the  payment,  and  also 
of  the  rejection  of  evidence  as  to  the  declarations,  so  far 
only  as  the  admissibility  of  such  evidence  could  be  shewn 
by  virtue  of  the  statute :  but  the  rule  was  refused,  so 
far  as  it  was  applied  for  on  the  ground  that  the  de- 
clarations of  the  occupiers,  unaccompanied  by  any  act, 
were  evidence  independently  of  the  statute. 

In  Michaelmas  term  last,  on  the  18th  and  19th  of 
November  (a), 

Sir  W.  W.  Follett  and  Crowder  shewed  cause.  The 
evidence  rejected  was  not  admissible  on  either  of  the  last 
two  issues.    The  first  of  these  two  issues  is,  whether 


act  it  would  have  been  necessary  to  allege  the  right  to  have  existed  from 
time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as 
of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed  for  and  during  such  of  the  periods  mentioned  in  this  act  as  may 
be  applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of 
the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other  party 
shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability, 
contract,  agreement,  or  other  matter  hereinbefore  mentioned,  or  on  any 
cause  or  matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of 
enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence 
on  any  general  traverse  or  denial  of  such  allegation." 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  and  Willictms  3s.  Cole'- 
ndge  J,,  having  been  counsel  in  the  cause,  took  no  part. 
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there  was  an  interruption,  acquiesced  in  by  the  occu- 
piers. That  issue  was  upon  the  defendant,  who  did 
give  some  evidence  of  an  interruption  acquiesced  in, 
by  shewing  that  the  way  over  the  close  was  not  used 
while  it  was  under  tillage.  That  evidence  was  not 
objected  to ;  but  the  jury,  by  their  verdict,  have  shewn 
that  they  considered  it  insufficient.  Then,  how  could 
the  payment  of  money,  or  the  declaration  of  a  tenant, 
affect  the  question  of  fact,  whether  the  way  was  un- 
interruptedly used?  It  is  said  that  the  payment  and 
declarations  are  evidence  to  explain  the  nature  of  the 
abstinence  from  using  the  way  by  the  parties  claiming 
right  to  it.  But  the  abstinence  was  long  after  the  pay- 
ment and  the  declarations ;  so  that  the  connection 
between  these  facts,  as  to  wh-i«h  evidence  was  rejected, 
and  the  interruption,  entirely  fails.  If  the  payment  had 
been  made  after,  or  during,  the  time  for  which  the  way 
was  not  used,  it  might  have  been  argued  that  such  pay- 
ment was  proof  of  acquiescence. 

On  the  last  issue,  the  plaintiff  was  to  prove  that  the 
occupiers  of  the  land  had  enjoyed  the  way,  in  the  direc- 
tion mentioned  in  the  rejoinder,  for  forty  years  :  the 
interruption  was  not  asserted.  Then  it  is  attempted  to 
shew  that  this  enjoyment  was  by  virtue  of  an  agree- 
ment. But  the  fifth  section  of  the  statute  expressly 
provides  that  a  party  relying  upon  the  enjoyment  having 
taken  place  under  any  contract  not  inconsistent  with  the 
simple  fact  of  enjoyment  (which  contract,  by  the  second 
section,  would  be  an  answer  to  the  proof  of  forty  years' 
uninterrupted  enjoyment,  if  it  were  by  deed  or  in 
writing),  must  set  it  forth  specially,  and  that  it  shall 
not  be  received  in  evidence  on  a  general  traverse  of  the 
allegation  of  enjoyment.    The  agreement  here  set  up  is 
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consistent  with  the  simple  fact  of  enjoyment.  If  this  1SS6. 
evidence  were  held  admissible,  the  statute  would  be 
repealed  in  two  ways ;  first,  by  allowing  an  agreement 
not  under  seal,  or  written,  to  meet  the  proof  of  enjoy- 
ment; secondly,  by  allowing  it  to  be  given  in  evidence 
on  the  general  traverse.  In  The  Monmouthshire  Canal 
Company  v.  Harfo7'd{a)  issue  was  joined  on  a  plea  that 
an  easement  had  been  enjoyed  twenty  years  of  right  and 
without  interruption;  and  the  Court  appears,  from 
what  passed  in  the  argument  (for  no  express  judgment 
was  given  on  the  point),  to  have  held  that,  on  this 
general  traverse,  the  plaintiff  was  entitled  to  shew  that 
leave  was  asked.  That,  however,  is  very  different 
from  the  evidence  offered  here.  By  asking  leave,  the 
party  admits  his  want  of  right;  but  a  payment  shews 
only  that  the  enjoyment  was  under  a  contract.  In  the 
case  referred  to,  the  Court  seems  to  have  relied  on 
Bright  V.  Walker  (b).  But  it  does  not  appear  that 
the  point  arose  in  this  latter  case.  \_Patteson  J.  In  the 
other  case,  the  plea  was  of  a  twenty  years'  enjoy- 
ment, to  which  a  parol  licence  might  have  been  replied, 
though  not  to  an  allegation  of  forty  years*  enjoy- 
ment.] In  those  cases,  there  would  have  been  the 
same  objection  to  proving  an  agreement,  whether  by 
word  of  mouth,  or  by  deed,  or  writing,  if  not  pleaded 
specially,  as  here :  besides  which,  there  is  here  the 
additional  objection  that  a  verbal  agreement  is  no  an- 
swer, even  if  pleaded.  The  Court,  in  Bright  v.  Wal- 
ker (c),  seem  by  the  expression,  "  if  he  shall  have 
occasionally  asked  the  permission  of  the  occupier  of  the 

(a)  \  Cr.  M.  ^  R.  6U,    S.  C.  5  Tyrwh.  68. 
(6)  1  Cr.  ilf.  ^  i2.  211.    &  C.  4  Tyrwh.  502. 
(c)  1  Cr.  M.  ^  R.2\9.    4  Tyrwh.  509. 
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land,"  to  point  to  some  distinction  between  a  contract 
for  the  permanent  use,  and  a  contract  for  the  time 
only.  At  all  events,  the  judgment  shews  only  that 
cases  may  occur  in  which  the  fact  of  a  permission  may 
prevent  the  party  permitted  from  claiming  the  easement 
as  of  right.  The  objection  to  the  proof  of  a  verbal 
agreement  here  is,  in  effect,  the  same  as  the  objection 
to  the  proof  of  a  written  agreement  would  be ;  namely, 
that  it  is  an  attempt  to  negative  on  a  general  traverse 
the  fact  of  enjoyment  as  of  right,  by  shewing  that 
the  enjoyment  has  taken  place,  not  as  of  right,  that 
is  not  by  a  right  permanent,  or  adverse  to  that  of  the 
owner  of  the  close,  but  by  virtue  of  a  contract  con- 
sistent with  the  fact  of  simple  enjoyment.  IPatteson  J. 
The  words  "as  of  right"  cannot  mean  an  adverse 
right;  for  the  statute  provides  that,  if  the  enjoyment 
be  under  an  agreement,  the  agreement  must  be  pleaded 
specially ;  by  which  plea  the  allegation  of  enjoyment  "  as 
of  right "  would  be  met,  not  by  way  of  denial,  but 
by  way  of  confession  and  avoidance.]  It  would  be 
a  right  under  the  agreement,  a  purchased  right  in  tbe 
present  case  :  though  a  continual  necessity  of  obtaining 
leave,  at  each  time  of  user,  might  shew  the  absence 
of  a  right.  The  mere  traverse  of  the  enjoyment  does 
not  put  in  issue  the  way  in  which  the  enjoyment  is 
obtained,  any  more  than,  in  trover,  a  traverse  of  the 
'  conversion,  by  a  plea  of  Not  Guilty,  puts  in  issue  the 
rightfulnesss  or  wrongfulness  of  the  conversion  {a}. 
[Lord  Denman  C.  J.  That  is  a  very  different  ease. 
Here  the  plaintiff  undertakes  to  prove  that  he  has 
enjoyed  as  of  right.] 


(a)  See  Frankum  v.  The  Earl  of  Falmouth,  2  A.  ^  E.  452. 

Sir 
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Sir  John  CampbelU  Attorney-General,  and  W,  C.  1836. 
Bowe  contra.    The  evidence  was  admissible  under  both 

Tickle 

issues.  First,  as  to  the  issue  on  the  interruption  al-  against 
leged  to  have  been  acquiesced  in.  It  is  true,  as  urged 
on  the  other  side,  that  the  jury,  on  the  evidence  ad- 
mitted, have  negatived  the  interruption :  but  the  com* 
plaint  is  that  they  had  not  before  them  the  whole  of  the 
evidence  properly  applicable  to  the  question.  The  pay- 
ment of  the  penny  was  so  applicable ;  for  it  shewed  an 
interruption  in  fact,  since  the  owner  of  the  close  must 
be  understood  to  have  refused  the  passage  until  the 
payment  was  promised  :  it  shewed  also  an  acquiescence 
by  the  party  paying :  and  it  shewed  the  true  character 
of  the  non-user  which  afterwards  took  place.  And 
the  declarations  were  also  admissible  on  this  issue.  In- 
dependently of  the  statute,  if  the  party  had  declared, 
at  the  time  of  paying,  that  he  did  so  by  leave,  that 
would  have  been  evidence,  as  a  declaration  accompany- 
ing an  act.  Here,  the  abstaining  is  accompanied  by  a 
declaration,  which  comes  to  the  same  thing.  But,  fur- 
ther, the  statute  places  the  question  of  right  of  way  on  a 
continuity  of  user:  the  declarations  may  therefore  be 
carried  forward  to,  and  connected  with,  the  subsequent 
period  of  non-user,  inasmuch  as  the  statute  must  have 
the  effect  of  connecting  all  that  passes  relatively  to  the 
user  or  non-user,  during  the  continuous  period.  Since 
the  statute,  therefore,  such  declarations  are  on  the 
footing  of  declarations  made  at  the  time  of  the  subse- 
quent non>user.  Again,  the  statute  appears  to  alter 
the  law  as  to  the  effect  of  declarations  of  a  tenant  bind- 
ing the  reversioner.    Wood  v.  Veal  [a]  shews  that  before 

(a)  5B,  ^  Aid,  454. 

the 
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1836.      the  statute  they  could  not  so  bind  him.     But  the 
statute  has  made  the  acquiescence  by  the  tenant  in  an 

Tickle        .  .  .  . 

against  interruption  during  the  period  material ;  and  it  seems  to 
follow  that  his  declarations  during  the  period  must  be 
evidence ;  for,  since  he  may  affect  the  reversioner  by 
his  acts  of  acquiescence,  there  is  no  reason  that  his 
declarations  of  acquiescence  should  not  affect  him  also. 
The  statute,  in  effect,  substitutes  the  occupier  for  the 
reversioner,  so  far  as  the  question  of  user  or  non-user 
is  concerned.  \_Patteson  J.  Before  the  statute,  the  acts 
of  tenants  might  be  evidence  against  the  reversioners, 
yet  their  naked  declarations  were  not  so.] 

As  lo  the  last  issue.  It  has  been  attempted  to  treat 
the  question  as  if  the  evidence  of  payments  were  offered 
for  the  purpose  of  shewing  the  origin  of  the  easement. 
For  that  purpose  it  might  be  inadmissible.  But  it  is 
offered  to  shew  the  nature  of  the  enjoyment,  and  that  it 
was  not  an  enjoyment  by  a  person  claiming  as  of  right. 
It  is  a  fact  inconsistent  with  the  simple  fact  of  such  en- 
joyment. But  it  could  not  be  pleaded  in  bar,  even  if 
there  had  been  a  stipulation  in  writing  for  payment ;  for 
such  a  plea  would  not  confess  the  enjoyment  as  of  right, 
and  avoid  it,  by  shewing  that  it  was  under  an  agree- 
ment. Such  a  confession  and  avoidance  could  be 
pleaded  only  where  the  agreement  would  cover  and  be 
applicable  to  the  whole  period  of  enjoyment:  the  sta- 
tute, therefore,  when  it  directs  that  a  contract  or  agree- 
ment shall  be  specially  pleaded,  and  also  provides  that 
it  must  be  by  deed  or  in  writing,  refers  only  to  con- 
tracts which  account  for,  and  are  consistent  with,  the 
fact  of  an  enjoyment  as  of  right  during  the  whole 
period;  and,  consequently,  to  such  contracts  only  as  are 
antecedent  to  the  beginning  of  the  enjoyment.  The 

legislature 
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{h)  I  €r.  M,  ^  R,219.    S.  C.  4  Tyrwh.  509. 
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legislature  cannot  have  intended,  by  the  second  section,  1836. 
that  an  enjoyment  for  forty  years  by  leave  and  licence 
is  to  confer  an  absolute  right,  even  though  the  leave  and 
licence  was  given  during  the  terra.  Yet,  if  they  did 
not  mean  that,  evidence  of  the  leave  and  licence  must 
be  admissible  under  the  general  traverse,  since,  as  has 
been  shewn,  it  could  not  be  pleaded  in  bar.  Supposing 
that,  on  each  occasion  of  user,  the  party  using  had 
asked  leave,  or  had  declared  that  he  did  not  claim  as  of 
right,  surely  this  must  have  been  evidence  under  the 
general  traverse.  But  what  is  the  difference  between  a 
leave  given  tofies  quolies,  and  a  leave  for  a  definite 
period  ?  In  The  Monmouthshire  Canal  Comjpany  v.  Har- 
ford [a)  applications  for  leave,  and  the  granting  of  a 
parol  licence,  were  held  admissible  upon  a  traverse  of 
a  plea  of  twenty  years'  enjoyment,  although,  in  that  case, 
the  statute  does  not  prevent  the  pleading  of  a  parol 
contract  in  bar,  as  it  does  in  the  case  of  a  forty  years' 
enjoyment.  Such  evidence  in  fact  shews  that  neither 
the  enjoyment  before,  nor  that  after,  the  leave  given, 
was  of  right.  The  payment  of  the  penny  cannot  make 
the  case  different  from  that  of  a  gratuitous  licence.  So 
Parke  B.  in  Bright  v.  Walker  {b)  says  that  if  the  claim- 
ant "  shall  have  occasionally  asked  the  permission  of 
the  occupier  of  the  land  —  no  title  would  be  acquired." 
IPatfeson  J.  Do  you  say  that  by  replying  a  deed,  when 
one  exists,  a  party  denies  the  enjoyment  as  of  right, 
or  that  he  confesses  it  ?  If  he  deny  it,  how  can  it  be 
matter  of  special  replication  ?  if  he  confess  it,  is  that 
reconcileable  with  your  argument,  that  proof  of  licence 
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1836.       supports  the  traverse  of  the  enjoyment  as  of  right?]  It 

is,  perhaps,  difficult  to  construe  all  the  provisions  of  the 

against  statute  Consistently  with  the  strict  rules  of  pleading. 
Brown.        n  i 

But  the  true  construction  seems  to  be  that,  if  a  deed, 
explaining  the  whole  enjoyment,  were  specially  pleaded, 
that  would  be  a  confession  that  the  enjoyment,  during 
the  whole  period,  had  been  of  right ;  but  it  would  be  an 
answer  to  that  case  of  enjoyment  as  of  right  which  ap- 
peared prima  facie  on  the  other  side.  But,  if  a  licence 
were  proved  to  have  been  asked  and  given  during  the  pe- 
riod, that  would  shew  that,  till  the  licence  was  given,  and 
after  it  had  expired,  there  was  no  enjoyment  at  all  as  of 
right ;  and  this,  even  on  the  supposition  that  an  enjoy- 
ment under  such  a  licence  is,  in  the  statutable  sense, 
an  enjoyment  as  of  right.  In  fact,  the  argument  on  the 
other  side  must  be  carried  to  this  length  ;  that,  if  the 
party  claiming  the  easement  prove  by  a  witness  the 
simple  fact  of  user  for  forty  years,  the  opposite  party 
cannot  cross-examine  such  witness  as  to  the  nature  and 
circumstances  of  the  user. 

Cur,  adv*  mlt. 


Lord  Denman  C.  J.  in  this  term,  February  1st,  de- 
livered the  judgment  of  the  Court.  After  having  stated 
the  pleadings,  his  Lordship  proceeded  :  — 

At  the  trial,  it  was  proposed,  on  the  part  of  the  de- 
fendant, to  shew  that  a  parol  agreement  had  been  made, 
and  consideration  paid  for  passing,  in  the  year  1798. 
This  evidence  was  offered  on  the  first  issue  [a\  to  ne- 
gative the  enjoyment  for  forty  years  as  of  right.  And 
it  was  also  offered  on  the  second  issue  {b\  as  of  itself 

(a)  The  issue  on  the  third  plea. 
{b)  The  issue  on  the  second  plea. 

shewing, 
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shewing  an  interruption  acquiesced  in,  or  at  all  events  1836. 
as  explanatory  of  the  character  of  a  cessation  to  use  the 
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way  for  four  years,  commencing  in  1800,  which  ces-  against 

Brown. 

sation  was  proved,  and  ascribed  by  the  defendant  to 
interruption,  but  by  the  plaintiff  to  a  voluntary  absti- 
nence from  user,  on  account  of  the  close  being  in  tillage. 
The  evidence  was  rejected,  and  the  plaintiff  had  a  ver- 
dict. A  rule  nisi  for  a  new  trial  on  the  ground  of  that 
rejection  having  been  granted,  the  case  was  argued  in 
last  Michaelmas  term. 

The  question  turns  upon  the  second  and  fifth  sections 
of  Stat.  2  &  3  W,^.  cr.  71.,  which  the  Court  is  called 
upon  to  construe,  with  reference  both  to  the  law  and 
the  form  of  pleading ;  and,  in  so  doing,  we  have  the 
assistance  of  the  cases  of  Bright  v.  Walker  (a),  and  The 
Monmouthshire  Canal  Company  v.  Harford  (b),  in  which 
this  act  of  parliament  came  under  the  consideration  of 
the  Court  of  Exchequer. 

The  second  section  of  the  act  is  in  the  following  words 
(his  Lordship  here  read  the  second  section  of  the  act), 
and  the  fifth  section  in  the  following  (his  Lordship 
here  read  the  fifth  section). 

The  greatest  difficulty  arises  from  the  language  of 
the  concluding  paragraph  of  this  section,  and  more 
particularly  from  the  words  "  or  any  cause  or  matter 
of  fact  or  of  law  not  inconsistent  with  the  simple  fact 
of  enjoyment."  As  all  these  matters  are  required  to 
be  specially  pleaded,  and  forbidden  to  be  given  in 
evidence  under  a  general  traverse  of  the  enjoyment 
as  of  right,  it  is  plain  that  they  are  treated  by  the 
legislature  as  consistent  with  such  an  enjoyment;  and 

(a)  1  C.  ikf.  ^  i2.  211.    S  C.  4  Tyrwh.  502. 
{b)  1  a  M.  ^  R.  614.    -S-.  C.  5  Tyrwh,  68. 

as, 
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1836.  as,  by  the  rules  of  pleading  and  of  logical  reasoning, 
~  every  allegation  by  way  of  answer,  which  does  not 

^gainst  deny  the  matter  to  which  it  is  proposed  as  an  answer, 
is  taken  to  confess  it,  we  must  conclude  that  the  le- 
gislature used  the  words  "as  of  right"  in  such  a  sense, 
as  that  a  party  confessing  the  enjoyment  ''as  of  rig/it'* 
for  forty  years  or  twenty,  as  the  case  may  be,  may  ac- 
count for  and  avoid  the  effect  of  it  by  alleging  in  the  one 
case  a  consent  or  agreement,  provided  it  be  by  deed  or 
writing  (see  sect.  2),  and  in  the  other  any  contract  &c. 
written  or  parol  (see  section  5).  It  follows  that  the 
words  as  of  right  cannot  be  confined  to  an  adverse  right 
from  all  time  as  far  as  evidence  shews;  for,  if  they  were 
so  confined,  such  enjoyment,  once  confessed,  could  not 
be  avoided  by  replying  that  it  was  held  by  contract, 
which  is  not  adverse.  Again,  as  the  legal  right  to  a  way 
cannot  pass  except  by  deed,  it  is  plain  that  the  words 
"  enjoyment  as  of  right  "  cannot  be  confined  to  enjoy- 
ment under  a  strict  legal  right ;  for  then  a  "  consent  or 
agreement "  in  "  writing,"  not  U7ider  seal,  of  which  the 
second  section  speaks,  could  not  account  for  such  en- 
joyment. The  words,  therefore,  must  have  a  wider 
sense ;  and  yet  they  must  have  the  same  sense  as  the 
words  "  claiming  right  thereto  "  in  the  second  section, 
otherwise  there  will  be  incongruities  in  the  construction 
of  the  act.  It  seems,  therefore,  that  the  "  enjoyment  as  of 
right"  must  mean  an  enjoyment  had,  not  secretly  or  by 
stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  time  to  time,  on  each  occasion  or  even  on  many 
occasions  of  using  it ;  but  an  enjoyment  had  openly, 
notoriously,  without  particular  leave  at  the  time,  by  a 
person  claiming  to  use  it  without  danger  of  being  treated 
as  a  trespasser,  as  a  matter  of  right,  whether  strictly 

legal 
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legal  by  prescription  and  adverse  user  or  by  deed  con-  1836. 

ferring  the  right,   or,  though  not  strictly  legal,  yet  xicklk 

lawful  to  the  extent  of  excusing  a  trespass,  as  by  a  gainst 

consent  or  agreement  in  writing  not  under  seal,  in  case 

of  a  plea  for  forty  years,  or  by  such  writing  or  parol 

consent  or  agreement,  contract  or  licence,  in  case  of  a 

plea  for  twenty  years.    According  to  this  view  of  the 

act,  a  licence  in  writing  must  be  replied  to  a  plea  of 

forty  years*  enjoyment,  if  it  cover  the  whole  time,  and 

the  same  of  a  parol  licence  in  case  of  a  plea  for  twenty 

years. 

But  it  was  argued  by  the  Attorney-General,  that 
each  leave  given,  in  case  of  permission  repeatedly  asked, 
is  as  much  a  consent  or  agreement  pro  hac  vice  as  a 
consent  or  agreement  for  twenty  years,  and  therefore, 
according  to  this  view  of  the  act,  ought  to  be  replied, 
which  is  contrary  to  the  decision  of  the  Monmouthshire 
Canal  Company  v.  Harford  (a).  On  looking  at  the  re- 
port of  that  case,  we  find  that  the  decision  rests  on  this 
ground,  viz.  that  the  asking  leave  from  time  to  time 
mthin  the  forty  or  twenty  years,  breaks  the  continuity 
of  the  enjoyment  as  of  right,  because  each  asking  of 
leave  is  an  admission  that,  at  that  time,  the  asker  had 
no  right;  and,  therefore,  the  evidence  of  such  asking 
*within  the  period  is  admissible  under  a  general  traverse 
of  the  enjoyment  for  forty  or  twenty  years  as  of  right. 
To  this  ground  of  decision  we  quite  accede ;  and  it  will 
follow  that,  not  only  an  asking  leave,  but  an  agreement 
commencing  "within  the  period^  may  be  given  in  evidence 
under  the  general  traverse,  notwithstanding  the  words 
of  the  fifth  section  ;  for  the  party  cannot  and  does  not 

(a)  1  Cr,  M.  4;  R,  614.    S.  C.  5  Tijnvh,  68. 

rely 
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1836.  rely  on  it  as  an  answer  to  an  enjoyment  as  of  right 
which  he  confesses,  nor  as  avoiding  any  such  enjoyment 

against  duHng  the  time  covered  by  the  agreement;  but  as 
shewing  that  there  was  not,  at  the  time  when  the  agree- 
ment was  made,  an  enjoyment  as  of  right ;  and  so  the 
continuity  is  broken,  which  is  inconsistent  with  the 
•  simple  fact  of  enjoyment  during  the  forty  or  twenty 
years. 

The  evidence  proposed  ought  therefore  to  have  been 
received  on  the  first  issue ;  and,  on  the  second,  it  may 
also  have  been  admissible,  to  shew  that  the  cessation  to 
use  was  by  reason  of  want  of  right,  and  not  from  volun- 
tary abstinence. 

The  rule  for  a  new  trial  must  therefore  be  made  ab- 
solute. 

Rule  absolute  («). 

(a)  See  Beaseley  v.  Clarke,  2  New  Ca.  705. 


Tuesday,         The  KiNG  agatust  George  Henry  Ward, 

January  12th. 

Esquire. 


On  the  trial  of   TNDICTMENT,  Stating  that  the  Medina  river  was 

an  indictment       1-  .  •     i  i        •  i  Tr*  > 

for  a  nuisance  an  aucicnt  navigable  river  and  common  Kings 

Hver"anTcotn-  highway  for  all  the  liege  subjects,  &c.,  with  vessels, 

highwiyfc'alled  b^^ts,  &c.,  to  pass,  repass,  and  navigate,  &c.,  and  that 

the  harbour  of  defendant,  in  a  certain  part  thereof  called  Co'isoes 

C,  by  erecting  * 

an  embank.      harbour,  upon  the  soil  and  in  the  waterway  of  the  said 

ment  in  the 
waterway,  a 

finding  by  the  jury  that  the  embankment  was  a  nuisance,  but  that  the  inconvenience  was 
counterbalanced  by  the  public  benefit  arising  from  the  alteration,  amounts  to  a  verdict  of 
Guilty. 

It  is  no  defence  to  such  an  indictment,  that,  although  the  work  be  in  some  degree  a 
hindrance  to  navigation,  it  is  advantageous,  in  a  greater  degree,  to  other  uses  of  the 
port. 

river 


Wa 
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river  and  highway,  did  erect  and  continue  a  certain  1836. 
building;  of  stones,  &c.,  across  the  stream  and  waterway 

.       .  .  ,  The  King 

dff  the  said  river,  by  reason  whereof  the  liege  subjects,  against 
&c.,  could  not  pass,  repass,  and  navigate,  &c.,  as  they 
before  used,  and  of  right  ought,  &c.  {a).  Plea,  Not 
Guilty.  This  indictment  was  tried  before  Lord  Den- 
man  C.J.  at  the  Winchester  Summer  assizes,  1834-.  The 
principal  points  of  the  case,  as  stated  by  his  Lordship  in 
delivering  judgment  upon  the  motion  made  to  set  aside 
the  verdict  as  after  mentioned,  were  as  follows  :  — 

The  subject  of  indictment  was  a  causeway  project- 
ing into  the  water,  and  raised  on  a  kind  of  platform. 
The  causeway  originally  was  of  gravel,  shingle,  and 
stone,  called  a  hard,  and  went  sloping  down  to  the  water. 
The  defendant's  father  had  sued  out  a  writ  of  ad  quod 
damnum,  under  which  the  proceedings  were  regularly 
conducted  to  their  close ;  then  he  removed  the  cause- 
way, and  made  a  new  one  along  the  water's  edge,  con- 
siderably to  the  South.  In  the  year  1833,  this  new 
causeway  or  wharf  [b)  was  considerably  lengthened 
in  the  same  direction,  which  was  inwards  up  the  har- 
bour. It  was  also  then  first  raised  on  piles,  and  much 
heightened,  and,  instead  of  sloping  down,  it  is  now, 
at  the  extremity,  five  feet  four  inches  higher  than  the 
shore. 

The  indictment  was  preferred  by  the  corporation  of 
Newport,  on  the  complaint  of  the  harbour  master  and 
water  bailiff,  who  are  sworn  to  present  nuisances  in  the 
harbour.    The  case  which  the  prosecutors  sought  to 

(a)  See  the  indictment  more  fully  set  out  at  the  end  of  this  case. 

(6)  There  was  a  wharf  in  front  of  the  Fountain  Inn  (not  complained 
of)  with  which  the  causeway  communicated j  see  p.  387,  post.  The 
counsel  on  both  sides  treated  the  wharf  and  causeway  a  distinct. 

VoL.'lV.  Cc  establish 
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1836.  establish  may  be  taken  from  the  following  passage^ 
which  I  copy  from  my  note  of  the  harbour  master's 

The  King  ^  ^"^  ^  ^ 

against  evidence  :  —  '  The  causeway  is  decidedly  an  inconve- 
nience  to  the  navigation.  Small  vessels  of  twenty-six 
or  twenty-eight  tons  are  much  obstructed  in  their 
tacking,  when  making  their  way  up  to  Newport  with 
the  tide.  They  were  in  the  habit  of  using  a  setting- 
pole,  which  this  prevents,  and  sends  them  out  into  the 
best  [a)  of  the  water.'  He  described  also  some  in- 
convenience to  which  square-rigged  vessels,  lightermen, 
and  row-boats  were  exposed  in  consequence  of  the 
present  state  of  the  causeway,  both  as  to  navigation 
and  landing.  Many  witnesses  were  called  in  support 
of  these  allegations.  On  the  defendant's  part,  some 
witnesses  denied  the  existence  of  these  inconveniences 
altogether ;  others  represented  them  as  very  trifling. 
But  he  mainly  placed  his  defence  on  the  advantages 
obtained  by  the  public  from  the  general  result  of  the 
alteration,  which  were  thus  described  by  the  captain 
of  a  steam-boat :  —  'I  consider  the  alteration  a  great 
benefit  to  the  public ;  first,  in  launching  and  landing 
boats  more  readily ;  secondly,  steam-boats '  (and  of 
course  other  vessels)  'can  approach  where  they  could 
not ;  thirdly,  vessels  obtain  shelter  from  the  quay.'  And 
these  results  were  hardly  disputed  on  the  part  of  the 
prosecution.  The  learned  counsel  cited  Rex  v.  Rus- 
sell {h\  and  Hale,  De  Portibus  Maris,  p.  85.  (c). 

In  summing  up  the  evidence  after  a  long  trial,  I  asked 
the  jury  to  state  their  opinion  whether  the  causeway  in 
its  altered  state  was  a  nuisance  to  the  navigation  of  the 

(a)  The  witness  explained  this  to  mean  the  deepest. 

(6)  6B.  4;  a  566. 

{c)  Ch.  7.  Hargrave's  Law  Tracts. 

river : 
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river;  and  whether  the  public  benefit  was  greater  than  1836. 
the  inconvenience.    The  jury,  after  dehberation,  stated 

The  King 

that  an  impediment  had  been  created  ;  but  I  declined  to  agaimt 

.  .  .  Ward. 

receive  that  expression,  as  not  necessarily  equivalent  to 
the  word  nuisance,  which  might  be  too  trifling  in  degree 
to  be  properly  so  called.  They  said  at  length  that  they 
considered  it  to  be  a  nuisance ;  but  they  added,  both  at 
first  and  at  last,  that  the  inconvenience  was  counterba- 
lanced by  the  public  benefit  arising  from  the  alteration 
made  by  the  defendant. 

In  addition  to  the  facts  recapitulated  as  above  by  the 
Lord  Chief  Justice,  the  following  particulars  were  stated 
at  the  trial,  some  of  which  were  adverted  to  in  argu- 
ment upon  the  after-mentioned  rule :  —  The  causeway 
built  by  Mr.  Ward  the  father  was  erected  in  1823.  The 
whole  was  the  defendant's  private  property.  It  was  re- 
presented, on  behalf  of  the  prosecution,  that  the  cause- 
way extended  below  low  water  mark.  On  the  defendant's 
part,  this  was  denied  to  be  the  case,  except  at  particular 
tides.  The  way  from  the  present  causeway  into  the  town 
of  Cowes  was  either  through  the  Fountain  Inn,  which  was 
Mr.  Ward's  property,  or  under  an  archway,  formed  by 
part  of  the  Fountain  premises.  The  latter  passage,  and 
the  causeway,  were  open  at  all  times  for  landing  and  em- 
barking. It  was  stated  as  probable  that  the  number  of 
persons  using  the  causeway  for  those  purposes,  in  a 
year,  amounted  to  50,000.  Steam-boat  proprietors  paid 
2d.  for  each  passenger  landing  and  embarking,  which 
amounted  to  200/.  a  year  (a).  Other  persons  landed  and 
embarked  without  paying.    Instances  were  mentioned, 

(a)  It  was  represented,  on  behalf  of  the  defendant,  that  the  payments 
mentioned  were  required  at  the  wharf  only,  and  that  the  causeway  (as 
distinguished  from  the  wharf)  was  free. 

C  c  2  in 
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1836.       in  which  persons  going  to  and  from  a  particular  steam- 
boat  had  been  forbidden  to  land  where  the  other  steam- 

The  King 

against       boat  passengers  landed;  but  this  appeared  to  have  taken 

Ward. 

place  at  the  wharf,  and  before  the  defendant's  time. 
Cattle  and  goods  landed,  or  going  out,  were  paid  for, 
but  not  in  all  instances.  There  are  other  places  in 
Cowes,  where  persons  are  at  liberty  to  land  and  embark 
at  all  times,  but  no  other  where  it  is  always  convenient 
to  do  so.  Some  evidence  was  given  (but  contradicted 
by  the  defendant's  witnesses)  to  shew  that  the  cause- 
way had  occasioned  accumulations  of  sand  and  mud  in 
parts  of  the  harbour.  In  answer  to  the  evidence  adduced 
to  shew  that  the  causeway  narrowed  the  space  for  tack- 
ing,  and  thereby  interfered  with  the  navigation,  it  was 
stated  that  there  was  a  line  of  moorings  farther  out  in  the 
stream  than  the  end  of  Mr.  Ward's  causeway,  on  the 
same  side,  and  a  similar  line  oh  the  opposite  side ;  that 
pilot  and  other  vessels  constantly  lay  at  these  moorings ; 
that  the  space  between  them  and  the  shore  was  usually 
occupied  by  small  boats;  and  that  the  regular  course  for 
vessels  going  up  the  Medina  was  between  the  two  lines 
of  moorings.  But  it  was  also  stated  that  vessels  tack- 
ing often  kept  their  course  as  far  as  the  depth  of  water 
would  allow ;  that,  at  the  place  in  question,  the  harbour 
was  very  narrow,  and  the  tide  strong,  and  that  it  was 
often  important  for  vessels  working  in  or  out  to  have  an 
opportunity  of  making  as  long  tacks  as  possible.  Follett, 
in  addressing  the  jury  for  the  defendant,  insisted,  not 
only  upon  the  usefulness  of  the  work  in  question  to  the 
harbour,  but  also  upon  the  benefit  conferred  by  it  on 
the  Isle  of  Wight  generally,  in  favouring  the  resort  of 
visitors. 

On  the  above  finding  of  the  jury,  Folletf,  in  the 

ensuing 
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ensuing  term,  obtained  a  rule  to  shew  cause  why  a  ver- 
dict of  Not  Guilty  should  not  be  entered,  on  the  ground 
that  the  finding  amounted  to  an  acquittal  In  the  last 
term  (a)^ 

Erie  and  Sewell  shewed  cause.  The  benefits  arising 
from  this  work  are  either  inconsiderable,  or  felt  only  by  a 
portion  of  the  public.  They  are  for  the  most  part  re- 
ceived only  at  particular  seasons,  whereas  the  obstruction 
is  constant.  No  permanent  right  of  access  to  this  cause- 
way is  given  to  the  public:  some  persons  have  been 
warned  off ;  others  pay  to  embark  or  disembark.  And, 
supposing  that  the  defendant  had  dedicated  the  causeway 
to  the  public  as  far  as  lay  in  him,  it  does  not  appear 
that  his  own  right  to  the  soil  was  more  than  temporary, 
in  which  case  there  could  be  no  dedication  unless  the 
owner  of  the  fee  consented;  Wood  v.  Veal  (b).  The 
act  of  erecting  this  causeway  was  not  done  in  immediate 
exercise  of  any  of  the  rights  appertaining  to  a  port,  as 
the  right  of  passage,  of  landing  and  embarking,  of  fish- 
ing, or  of  staying  for  shelter  or  to  take  in  goods,  al- 
though it  might  ultimately  favour  the  enjoyment  of  those 
rights.  The  immediate  act  was  a  nuisance  to  known 
vested  rights,  and  is  not  to  be  justified  by  a  reference  to 
distant  results,  or  advantages  to  be  reaped  by  a  dif- 
ferent part  of  the  community  from  that  which  suffers 
the  inconvenience.  No  authority,  unless  it  be  Rea:  v. 
Russell  (c),  contradicts  this  proposition.    In  that  case 

the 

(«)  November  18th.     Before  Lord  Denman  C.  J.,  Patteson,  Williams, 
and  Coleridge  Js. 
(h)  5B  ^  Aid.  454. 

(c)  6  B.  ^  C.  566.    In  answer  to  an  inquiry  made  by  the  Court,  as  to 
this  case,  at  the  beginning  of  the  present  argument,  Cresswell  stated  that 
C  C  3  a  fresh 


1836. 


The  King 
against 
Ward. 


B90 


CASES  IN  HILARY  TERM 


1836.      the  defendant's  counsel  mainly  relied  upon  Hale,  De 
Portibus  Maris,  part  ii.  c.  vii.  (a).     Lord  Hale  there 

The  King 

againsi       gives  Several  examples  of  nuisances  "  common  to  all 

Ward.  i       i  • 

men  that  have  occasion  to  come,  go,  or  stay  at  ports. 
The  fourth  of  these  is  "  the  building  of  new  wears  or  in- 
hancing  of  old,  whereby  navigation  or  passage  of  vessels 
is  obstructed."  That  is  stated  absolutely,  and  without 
limitation^  as  a  head  of  nuisance.  It  may  be  said  that 
in  the  following  paragraph,  where  he  gives,  as  a  fifth 
instance,  "  the  straitening  of  the  port,  by  building  too 
far  into  the  water,  where  ships  or  vessels  might  have 
formerly  ridden, "  he  adds,  "  for  it  is  to  be  observed, 
that  nusance  or  not  nusance  in  such  case  is  a  question 
of  fact."  But  the  preceding  instance  is  stated  positively, 
and  without  qualification,  as  one  of  nuisance.  In  this 
fifth  paragraph.  Lord  Hale  merely  shews  that,  where  a 
structure  is  erected  below  the  high  water  or  the  low 
water  mark,  it  is  not  therefore  inevitably  a  nuisance; 
as,  for  example,  if  it  be  built  in  a  place  where  the  water 
flowed  among  shallows :  and  undoubtedly  other  instances 
of  the  same  kind  might  be  put,  where  the  structure 
could  not  possibly  be  a  nuisance.  Hale's  conclusion  is 
that,  in  the  case  "  of  building  within  the  extent  of  a 
port  in  or  near  the  water,  whether  it  be  a  nusance  or 
not  is  qucestio  facti,  and  to  be  determined  by  a  jury 
upon  evidence,  and  not  quciestio  juris.^^    The  jury  are 

a  fresh  indictment  had  been  preferred  against  Mr.  Russell,  raising  the 
same  question  as  before  ;  that  the  cause  had  been  tried  at  the  Carlisle 
assizes  before  Ilullock  B.,  and  certain  facts  found  by  the  jury,  which 
were  to  have  been  made  the  basis  of  a  special  verdict ;  but  that,  in  con- 
sequence of  the  death  of  the  learned  Judge,  difficulties  had  arisen  in 
settling  the  verdict,  and  the  case  had  not  proceeded ;  one  cause  of  which 
was,  that  the  question  had  been  rendered  less  important  by  the  general 
use  of  steam-boats  for  towing, 
(a)  Harg.  Law  Tracts,  85* 

to 
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to  say  whether  or  not  the  thing  complained  of  is  a  1836. 
nuisance  to  any  riffht  existing,  and  which  can  be  known  ' 

^  ^  The  King 

at  the  time.    Here  the  jury  have  found  Mr.  WarcTs  against 

Waed. 

•causeway  to  be  such  a  nuisance ;  and,  if  that  has  been 
rightly  found  within  the  meaning  of  the  passages  of 
Hale  referred  to,  it  is  no  answer  to  say  that  some  be- 
nefit is  produced.  A  nuisance  is,  in  the  contemplation  of 
the  law,  criminal ;  and  it  is  against  first  principles  to  say 
that  there  can  be  a  compensation  or  set-off  for  a  crime. 
In  Rex  V,  Lord  Grosvenor  (a),  also  referred  to  in  Mea:  v. 
Russell  {b\  Abbott  C.  J.  left  it  to  the  jury,  "  whether 
the  convenience  of  the  public  at  large,  or  of  that  por- 
tion of  it  which  is  interested  in  the  navigation  of  the 
river  Thames  has  been  affected  or  diminished  by  this 
alteration."    He  does  indeed  say,  "  The  public  have  a 
right  to  all  the  convenience  which  the  former  state  of 
the  river  afforded,  unless  by  the  change  some  greater 
degree  of  convenience  is  rendered."     But  the  mode 
of  putting  the  case  there  was  consistent  with  the  con- 
struction just  given  to  the  passages  in  Hale,    The  ques- 
tion substantially  laid  before  the  jury  was,  whether, 
considering  the  advantages  arising  from  the  existence 
of  the  recess  which  had  been  blocked  up,  the  public 
liad,  upon  the  whole,  any  beneficial  right  in  its  con- 
tinuance.    The  Lord  Chief  Justice  was  evidently  of 
opinion  that  if,  at  the  time  of  the  erection,  the  public 
was  deriving  any  benefit  from  the  state  of  things  in- 
terfered with  by  the  act  of  the  defendants,  they  were  not 
'entided  to  take  that  benefit  away.    He  says,  at  the  end 
of  his  address  to  the  jury,  "  The  question  is,  whether  if 
this  wharf  be  suffered  to  remain,  the  public  convenience 

iu}  2  Stark.  N,  P.  C.  511.  (6)  6  B.  ^  C.  566. 

•C  C  'h  will 
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1 836.  will  suffer."  -—  "  Although  the  benefits  which  were  en- 
The  King  j^J^^  before  the  erection,  were  limited  to  particular 
times  and  seasons  of  the  weather,  and  were  enjoyed 
but  occasionally,  yet  the  public  is  not  to  be  deprived  of 
them  by  the  erection  of  a  wharf  for  mere  private  con- 
venience." His  Lordship  did  not  there  look  to  any  but 
the  immediate  effects  of  the  alteration;  and,  even  if  a 
wider  construction  could  be  given  to  his  language,  the 
question  put  by  him  could  be  carried  no  farther  than 
this ;  whether  the  public,  formerly  exercising  the  right 
said  to  be  taken  away,  reaped  greater  benefit  from  the 
alteration,  than  the  same  public  had  derived  fi'om  the 
original  state  of  thinors.  But  even  that  construction 
would  not  affect  the  present  question ;  for  not  only  are 
the  injury  and  benefit  not  ejusdem  generis,  but  one 
portion  of  the  public  suffers,  and  another  receives  the 
compensation. 

There  does  not  appear  to  be  any  authority  upon  the 
point  since  this  case,  except  Bex  v.  Russell  {a).    In  that 
case  there  were  peculiar  circumstances.    The  staiths 
had  in  some  degree  been  recognised  by  an  act  of  par- 
liament, which  gave  the  public  certain  rights  in  resort- 
ing to  them,  and  so  far  made  them  a  matter  of  public 
concern.    Besides,  the  question  being  whether  or  not 
the  staiths  were  a  nuisance  to  the  navigation  of  the  river 
Ti/ne,  it  was  proved  that  they  benefited  it  in  one  re- 
spect, namely,  by  clearing  it  of  keels.    The  alleged 
injury  to  the  navigation  was  attended  by  a  direct  benefit 
to  the  navigation.    Lord  Tenterden  thought  that,  if  the 
case  had  been  left  to  the  jury  entirely  upon  the  question 
of  injury  to  the  navigation,  and  a  verdict  found  for  the 


(a)  SB.  ^  C.  566, 
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defendants,  no  objection  could  have  been  taken.    It  is  1836. 
true  that  Bayley  and  Holroyd  Js.  thought  that  Bay- 

^  .         .  The  King 

ley  J.  had  properly  directed  the  jury,  in  his  summing  up,  against 

Ward. 

to  take  into  their  consideration  advantages  accruing  to 
distant  portions  of  the  community ;  but  Lord  Tenterden 
was  of  a  different  opinion.  This  case  was  relied  upon 
in  argument  in  Reoc  v.  Pease  {a) ;  but  the  Court,  there, 
treat  the  decision  as  questionable.  The  authorities  cited 
for  the  prosecution  in  Rex  v.  Russell  [b)  shew  that  an 
individual  cannot  justify  interfering  with  public  rights 
of  his  own  authority,  even  where  it  may  be  alleged  that 
in  so  doing  he  has  given  some  benefit  to  the  public; 
Rex  V.  Warde  {c\  Payne  v.  Partridge  [d).  In  Hind  v. 
Manfield  [e)  it  was  laid  down,  without  qualification, 
that  an  individual  could  not  divert  part  of  the  river 
Thames,  and  thereby  weaken  the  current,  without  an  ad 
quod  damnum,  "  because  that  river  is  as  an  highway." 

To  allow  the  kind  of  defence  attempted  in  this  case 
would  introduce  very  inconvenient  inquiries.  For  ex- 
ample, it  is  alleged  that  the  work  complained  of  pro- 
motes the  general  prosperity  of  the  Isle  of  Wight,  by 
favouring  the  resort  of  visitors  and  giving  an  impulse  to 
trade  and  to  improvements.  How  can  a  jury  try  such  a 
question  ?  They  can  estimate  the  injury  done  in  a  par- 
ticular quarter ;  but  the  benefit  which  may  be  indirectly 
conferred  upon  places  at  a  distance  is  too  wide  a  subject 
for  them  to  enter  upon.  So,  in  Rex  v.  Russell  {b\  it  was 
said  that  the  coal  staiths  produced  an  ultimate  benefit  to 
the  inhabitants  of  London;  but  Northumberland ]UYy 
could  not  judge  of  that.    Nor  is  the  principle  a  just  one, 

(a)  4  J?.  ^  Ad.  30.  {b)  6  B.      C.  566* 

(c)  Cro.  Car.  266.  (d)  1  Salk.  12. 

(e)  iVby,  103. 

that 
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1836.  that  a  nuisance  in  one  place  maybe  compensated  by 
any  degree  of  benefit  conferred  in  another :  as  if  a  gas- 

TheKiNG  J      ^  ^  '  5 

against  ometer  created  a  nuisance  in  Southwark,  and  it  was  an- 
swered that  the  gas  Hghts  connected  with  it  were  bene- 
ficial to  a  street  in  London,  No  comparison  can  be 
instituted  between  accommodation  to  one  set  of  persons, 
and  loss  of  rights  to  another.  And  where  would  this 
kind  of  justification  stop  ?  If  an  actual  benefit  may  be 
alleged,  so  may  an  intended  benefit.  A  man  may  erect 
a  causeway  which  will  be  convenient  to  steam-boats  in  a 
place  where  none  are  used,  but  where  he  says  he  will 
establish  them;  or  he  may  turn  an  ordinary  highway 
into  a  railway,  and  justify  it  by  the  increased  conve- 
nience to  those  who  will  use  steam  carriages ;  which, 
however,  according  to  the  judgment  of  Lord  Tenter- 
den  in  Hex  v.  Sir  John  Morris  (a),  would  be  no  excuse. 
{Patteson  J.  The  present  question  was  not  much  con- 
sidered there :  Lord  Tenterden  held,  that  the  doctrine 
said  to  be  established  by  Rex  v.  Russell  (b)  was  not  ap- 
plicable; and  his  observation,  which  has  been  referred 
to,  was  this:  — "  It  is  said,  indeed,  that  all  persons  may 
use  this  railway  who  will  pay  for  so  doing ;  but  no  man 
has  a  right  to  tell  the  public  that  they  shall  discontinue 
the  use  of  such  carriages  as  they  have  been  accustomed 
to  employ,  and  adopt  another  kind,  in  order  to  pass 
along  a  new  description  of  road,  paying  him  for  the 
liberty  of  doing  so."] 

Sir  W.  W.  Follett  and  Bere,  contra.  The  real  ques- 
tion is,  not  whether  a  person  may  obstruct  the  navi- 
gation of  a  harbour,  and  look,  for  his  justification,  to 


(a)  1  B.  ^  Ad.  447. 


(6)  6B.  ^  C.  566. 

advantages 
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advantages  resulting  in  other  places;  but  whether  he  1836. 
may  not  erect  a  structure  in  a  port,  which  is  an  impedi- 

.      .  .       .  The  King 

ment  to  the  navigation,  but  which  is,  on  the  whole,  a  against 
benefit  to  that  port.  (They  commented  at  length  upon 
the  facts  proved,  with  reference  to  these  points.)  The 
question,  how  far  the  public  had  acquired  a  right  to  use 
the  causeway,  went  to  the  jury  as  part  of  the  question  of 
benefit.  The  taking  of  two-pence  from  the  steam-boat 
passengers  did  not  disprove  the  right :  that  payment 
was  made  for  landing  at  the  wharf.  As  to  the  causeway, 
the  evidence  for  the  prosecution  did  not  establish  that 
any  restriction  of  this  kind  existed.  The  doctrine  of 
Rex  V.  Russell  [a)  need  not  come  under  discussion ;  nor 
is  there  any  conflict  of  authorities.  Erections  may  be 
made  in  a  harbour,  below  high  water  mark,  and  in 
places  were  vessels  might  perhaps  have  sailed  ;  and  the 
question  whether  they  are  a  nuisance,  or  not,  will  depend 
on  this, — whether,  upon  the  whole,  they  produce  public 
benefit ;  not  giving  to  the  terms  "  public  benefit"  too 
extended  a  sense,  but  applying  them  to  the  public  fre- 
quenting the  port.  If  this  view  of  such  cases  were  not 
admitted,  every  wharf  in  the  port  of  London,  perhaps, 
would  be  a  nuisance,  because  it  occupied  a  space  over 
which  some  boat  might  have  been  punted ;  and  no  lapse 
of  time  could  render  it  legal.  Suppose  the  Plymouth 
Breakwater  to  have  been  erected  by  an  individual; 
could  that  be  called  a  nuisance  to  the  port  ?  It  impedes 
the  navigation,  but  the  benefit  to  the  port  counter- 
balances that  inconvenience.  The  same  may  be  said  of 
the  Cobb  at  Lyme,  Suppose  a  harbour  had  in  it  a  shoal, 
which  might  be  sailed  over  at  high  water,  but  was  dan- 

(a)  6B.  ^  C.  566. 

gerous 
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]  836.       gerous  at  other  times,  and  a  vessel  were  moored  there  to 
point  it  out:  that  would  not  be  a  nuisance,  but  a  cause 

The  King      ^  ' 

against  of  Safety.  There  is  a  fallacy  in  comparing  this  case 
with  that  of  a  highway.  A  highway  is  for  passage 
only ;  and,  in  general,  that  which  impedes  the  pas- 
sage is  a  nuisance  to  the  highway.  But  a  port  is 
not  merely  a  place  of  passage :  "  A  port  is  a  haven, 
and  somewhat  more.  1st,  It  is  a  place  for  arriving  and 
unlading  of  ships  or  vessels."  Hale^  De  Portihus  Maris, 
part  ii.  c.  ii.  {a).  An  erection  made  in  a  port,  though 
it  impede  the  passage,  is  not  necessarily  a  nuisance, 
because  the  public  has  other  and  more  important  rights 
in  a  harbour  than  that  of  passage,  and  to  these  the 
thing  done  may  be  advantageous ;  and  whether,  taking 
these  into  consideration,  the  erection  be  a  nuisance  or 
not,  is  a  question  for  the  jury.  This  is  laid  down  in  the 
judgment  of  Holroyd  J.  in  Rex  v.  Russell  (b).  Here 
the  question  has  been  decided  by  a  jury  in  the  defend- 
ant's favour.  Lord  Hale  [De  Portibus  Maris,  part  ii. 
c.  vii.  (c)  )  mentions  as  a  nuisance  common  to  all  men 
using  a  port,  "  the  building  of  new  wears  or  inhancing 
of  old,  whereby  navigation  or  passage  of  vessels  is 
obstructed."  The  argument  for  the  prosecution  in  this 
case  is,  in  effect,  that  every  building  which  at  all  straitens 
the  passage  is  within  this  clause.  But  Lord  Hale  goes 
on  to  add,  as  another  instance,  "  the  straitening  of  the 
port,  by  building  too  far  into  the  water,  where  ships  or 
vessels  might  have  formerly  ridden ;"  and  he  proceeds, 
"  for  it  is  to  be  observed,  that  nusance  or  not  nusance 

(a)  Harg.  Law  Tracts,  46. 

(6)  6  B.  ^  C.  586,  587.  Sir  W.  W.  Follett  here  read  the  passage 
beginning,  "  But,  independently  of  these  statutes and  ending,  "  in  law 
a  nuisance." 

(c)  Harg.  Law  Tracts^  85. 

in 
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in  such  case  is  a  question  of  fact.    It  is  not  therefore  1836. 
every  building  below  the  hi^h-water  mark,  nor  every 

^  ^  ^  _       '  *^       The  King 

building  below  the  low-water  mark,  is  ipso  facto  in  law  against 
a  n usance ;  for  that  would  destroy  all  the  keys  that 
are  in  all  the  ports  in  England,  For  they  are  all  built 
below  the  high-water  mark ;  for  otherwise  vessels  could 
not  come  at  them  to  unlade ;  and  some  are  built  below 
the  low  water  mark.  And  it  would  be  impossible  for 
the  King  to  license  the  building  of  a  new  wharf  or  key, 
whereof  there  are  a  thousand  instances,  if  ipso  facto 
it  were  a  common  nusance,  because  it  straitens  the 
port,  for  the  King  cannot  license  a  common  nusance. 
Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep 
in  the  sea-water  from  diffusing  at  large ;  and  the  water 
may  flow  in  shallows,  where  it  is  impossible  for  vessels 
to  ride.  Indeed,  where  the  soil  is  the  King's,  the  build- 
ing below  the  high-water  mark  is  a  purpresture,  an 
incroachment  and  intrusion  upon  the  King's  soil,  which 
he  may  either  demolish  or  seize,  or  arent  at  his  plea- 
sure ;  but  it  is  not  ipso  facto  a  common  nusance,  unless 
indeed  it  be  a  damage  to  the  port  and  navigation.  In 
the  case  therefore  of  building  within  the  extent  of  a 
port  in  or  near  the  water,  whether  it  be  a  nusance  or 
not  is  qufjEstio  facti,  and  to  be  determined  by  a  jury 
upon  evidence,  and  not  qucBstio  juris,^^  The  whole 
result  of  this  and  other  authorities  is  that,  although  the 
port  may  be  straitened,  the  question,  nuisance  or  no 
nuisance,  is  for  the  jury  upon  the  whole  of  the  facts. 
Even  in  the  case  of  a  high  road,  it  is  not  true  that  every 
obstruction  to  the  right  of  passage  is  a  nuisance.  The 
public  may  have  other  rights  on  a  highway.  A  market 
or  fair  is  in  many  instances  lawfully  held  in  a  public 
street.    A  hoard  placed  in  front  of  a  building  while  it 

undergoes 
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1836.       undergoes  repair  is  not  a  nuisance,  though  it  obstructs 
the  highway. 

The  King  &  J 

against  In  Rex  V.  Lord  Grosvenor  (a)  Abbott  C.  J.,  in  his 

Ward.  .  •  i      ,  mi  •  • 

summing  up,  said,  "  Ihe  question  is  not  whether  any 
private  advantage  has  resulted  from  the  alteration  to 
any  particular  individuals,  but  whether  the  convenience 
of  the  public  at  large,  or  of  that  portion  of  it  which  is 
interested  in  the  navigation  of  the  river  Thames  has 
been  affected  or  diminished  by  this  alteration."  The 
defendant  here  relies  upon  the  benefit  reaped  by  the 
public,  and  not  upon  any  private  advantage,  nor  does 
any  accrue  to  him.  The  present  case  does  not  involve 
any  point  on  which  the  Court  diflPered  in  Hea:  v. 
Russell  [b).  BayleyZ.  there  says,  in  delivering  judg- 
ment (c),  "  The  only  point  upon  which  our  difference 
rests  is,  I  believe,  the  point  of  public  benefit;  not  the 
point  upon  the  'preponderance  of  public  benefit,  but  the 
question,  what  might  be  taken  into  consideration  as 
matter  of  public  benefit?"  Lord  Tenterden  differed 
from  the  other  judges,  not  as  to  the  principle  sanctioned 
by  Lord  Hale,  that  the  jury  are  to  consider,  upon  a  view 
of  all  the  circumstances,  whether  or  not  the  benefit  to 
the  public  preponderates  over  the  injury,  but  merely  as 
to  an  ingredient  in  that  preponderance,  namely  the  con- 
venience afforded  to  the  trade  of  London,  [^Coleridge  J. 
Lord  Tenterden  said  there  {d)  that  the  question  raised 
by  the  indictment  was  pi:operly,  whether  the  navigation 
and  passage  of  vessels  on  the  public  navigable  river 
was  injured  by  these  erections.]  The  general  prin- 
ciple of  compensation  has  scarcely  been  disputed  in 
this  case;  but  the  compensation  is  said  to  be  too  re- 

(a)  2  Stark.  N.  P.  C.  513,  (b)  6  B.  ^  C.  566. 

(c)  Page  593.  (d)  Page  602. 

mote 
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mote  and  indirect.  It  has,  indeed,  been  said  that  there  1836. 
can  be  no  compensation  for  a  crime ;  but  the  question 

^  The  King 

here  is,  whether  any  crime  has  been  committed ;  and  against 

Ward. 

the  crime  in  question  is  nuisance  to  the  port.  lErk. 
The  indictment  is  for  obstructing  a  navigable  river 
and  King's  highway.]    It  adds   the  words  "  called 
Cowes  Harbour.^'  And  the  mere  wording  could  not  alter 
the  question  whether  or  not  a  nuisance  to  the  port  had 
been  committed.   The  concluding  part  of  the  address  to  . 
the  jury  by  Bayley  J.  in  Rex  v.  Russell  is  thus  stated  by 
Holroyd  J.  (a),       If  you  think  this  is  placed  not  in  a 
reasonable  part  of  the  river,  that  it  does  an  unnecessary 
damage  to  the  navigation,  or  that  this  is  not  of  any  public 
benefit,  or  that  the  public  benefit  resulting  from  it  is  not 
equal  to  the  public  inconvenience  nx)hich  arises  fr'om  it, 
then  you  will  find  your  verdict  for  the  Crown."    It  is 
sufficient  to  contend,  here,  that  the  last  part  of  the  alter- 
native was  correctly  put.    And  Lord  Tenterden  said 
afterwards  {b\  "  the  question  raised  by  this  indict- 
ment I  take  properly  to  have  been,  whether  the 
navigation  and  passage  of  vessels  on  this  public  navi- 
gable river  was  injured  by  these  erections.    Upon  this 
question  there  was  evidence  on  both  sides,  regard  being 
had  to  that  obstruction,  which  must  necessarily  take 
place  by  the  transfer  of  coals  from  keels  or  other  vessels 
confined  to  the  navigation  of  the  river,  into  ships  of  a 
different  kind  passing  to  sea.    And  if  the  question  had 
been  left  entirely  in  this  form,  and  a  verdict  found  for 
the  defendants,  I  do  not,  as  at  present  advised,  see  that 
any  objection  could  have  been  properly  made  to  it.  In 
some  parts  of  my  learned  brother's  direction  to  the  jury, 

(a)  6  B.  ^  C.  593.  {h)  6  B,  ^  C.  602. 

and 
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1836.       and  especially  toward  the  close,  the  case  appears  to  have 
The  KinI     ^^^^  ^^^^  mainly  on  this  ground.    But  in  other  parts, 
against       remarks  were  made  on  the  public  benefit  of  the  nature 

Ward.  " 

that  I  have  alluded  to,  which  might  probably,  in  my 
judgment,  have  an  effect  upon  the  minds  of  the  jury, 
coming  as  they  did  from  so  high  and  from  so  respectable 
an  authority,  that  I  think  ought  not  to  have  been  pro- 
duced." Lord  Tenterden  nowhere  intimates  an  opinion 
that  a  verdict  ought  to  be  entered  for  the  Crown ;  and 
yet  the  fact  of  obstruction  was  more  unequivocal  in  that 
case  than  in  the  present.  The  argument  at  the  bar, 
there,  had  turned  mainly  upon  the  point  that  the  alleged 
compensation  did  not  take  effect  in  the  proper  quarter. 
In  Rex  V.  Pease  {a)  (though  it  is  not  necessary  to  assi- 
milate the  case  of  a  port  to  that  of  a  high  road)  the 
principle,  if  rightly  applied,  of  compensation,  seems  to 
have  been  held  reasonable  at  least.  And  here  it  is  not 
questioned  that  there  was  a  compensation  to  the  public 
frequenting  the  harbour  of  Cowes  for  the  impediment 
created  in  the  harbour  by  the  defendant's  causeway. 

Lord  Denman  C.  J.  My  understanding  at  the  trial 
certainly  was,  that  the  question  was  much  the  same  as 
that  in  Bex  v.  Eussell  {b),  a  case,  the  authority  of  which 
has  been  much  doubted,  and  is  perhaps  likely  to  be  more 
so  as  it  is  further  examined.  Lord  Tenterden  there  did 
not  accede  to  the  doctrine  of  compensation  laid  down 
by  Bayley  J.  in  his  direction  to  the  jury,  nor  does  Hol- 
royd  J.  appear  to  have  adopted  it.  And  I  must  say 
that,  if  the  violation  of  rights  which  belong  to  any  part 
of  the  public  is  to  be  vindicated  by  the  benefit  which 


(a)  4  jB.  4f  Ad.  30. 


(6)  6  B.  ^  C.  566. 
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may  arise  to  another  part  of  the  public  elsewhere,  we 
are  introducing  inquiries  of  a  most  vague  and  unsatis- 
factory nature,  and  entering  into  speculations  upon  which 
no  jury  can  be  properly  expected  to  decide.  However, 
the  defendant's  counsel  have,  in  this  argument,  pro- 
ceeded upon  a  narrower  ground  than  that  taken  in  Rex 
v.  Russell  {a). 

Cur.  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  indictment, 
and  the  principal  facts  of  the  case,  the  questions  left  to 
the  jury,  and  the  verdict,  (for  which  see  page  385-7, 
ante,)  his  Lordship  proceeded  as  follows  :  — 

Sir  William  Follett  obtained  a  rule  of  this  Court  for 
entering  a  verdict  of  Not  Guilty,  on  the  ground  that  the 
finding  amounts  to  an  acquittal.  And  this  conclusion 
would  probably  be  found  irresistible,  if  the  case  of  Rex 
V.  Russell  {a)  was  well  decided  by  the  majority  of  this 
Court,  or  rather  if  the  direction  of  the  learned  Judge 
who  tried  that  indictment,  correctly  laid  down  the  law. 

That  learned  Judge  concluded  his  address  to  the  jury 
in  these  terms  :  — 

"  If  you  think  this  is  placed  not  in  a  reasonable  part 
of  the  river,  that  it  does  an  unnecessary  damage  to  the 
navigation,  or  that  this  is  not  of  any  public  benefit,  or 
that  the  public  benefit  resulting  from  it  is  not  equal  to  the 
public  inconvenience  *which  arises  from  it^  then  you  will 
find  your  verdict  for  the  Crown.  If  on  these  points  you 
are  of  a  different  opinion,  then  for  the  defendants."  In 
substance,  therefore,  it  should  seem  that  the  jury  were 
directed  to  find  the  defendant  Not  Guilty,  if  his  act,  in- 

(a)  6B.  ^  a  566. 

Vol.  IV.  D  d  dieted 


1836. 
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1836 .      dieted  as  a  nuisance,  were  productive  of  more  public 
7"      benefit  than  public  inconvenience. 

The  King  ^ 

against  The  greatest  weight  is  due  to  the  authority  of  Mr, 

Ward. 

Justice  Bayley^  who  thus  charged  the  jury,  and  after- 
wards upheld  his  opinion  in  this  Court ;  and  no  person 
can  hesitate  to  ascribe  every  quality  of  an  excellent 
Judge  to  Mr.  Justice  Holroyd,  who  agreed  with  him  in 
thinking  that  the  rule  for  a  new  trial  for  misdirection 
ought  to  be  discharged.  But,  when  we  examine  the 
grounds  of  this  opinion,  as  delivered  by  the  latter,  they 
will  not  be  found  to  support  in  any  degree  the  proposi- 
tion just  noticed  in  the  summing  up  ;  on  the  contrary, 
he  plainly  considers  the  topic  to  have  been  introduced 
as  an  answer  to  some  observations  invidiously  made  to 
the  defendant's  prejudice,  by  the  Counsel  who  conducted 
the  prosecution,  and  thinks  that  it  must  be  qualified 
throughout  the  summing  up,  and  even  to  its  close,  by  its 
connection  with  that  argument,  Mr.  Justice  Baylei^ 
himself,  who  delivered  his  judgment  after  Mr.  Justice 
Holro^dy  takes  a  much  wider  range^  maintaining  the 
right  to  estimate  the  balance  of  public  benefit  and  public 
inconvenience,  and  to  take  into  the  account  of  the  former 
the  advantages  that  may  be  derived  from  the  change  by 
any  part  of  the  public.  He  takes  for  an  example  the  pur- 
chasers of  coals,  sent  from  the  indicted  staith  to  a  distant 
market.  Lord  Tenterden  thought  it  wrong  to  submit 
such  extensive  views  to  the  jury,  and  that  the  question 
ought  simply  to  have  been,  "whether  the  navigation  and 
passage  of  vessels  over  this  public  navigable  river  was 
injured  by  those  erections." 

Lord  Tenterden^s  dissent  must  be  allowed  to  detract 
greatly  from  the  authority  to  be  ascribed  to  the  direction 
given  at  Nisi  Prius,  which  his  Lordship  was  evidently 

anxious 
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anxious  to  sustain  if  possible  :  and,  when  it  appears  that  1836. 

Holroyd  J.  founds  his  support  of  the  direction  on  a  dis-   

tinction  which  excludes  the  general  principle  now  con-  "^^ag^^^ 
tended  for  and  avowed  by  Bayley  J.,  the  case  of  B.ex  v. 
Russell  {a)  will  appear  to  rest  on  the  single  authority  of 
that  learned  Judge,  acting  at  Nisi  Prius,  and  satisfied 
on  reflection  with  the  course  which  he  had  then  taken. 
It  is  observable  also  that  of  the  distinguished  counsel 
who  opposed  the  rule  for  a  new  trial  in  Rex  v.  Russell  (a) 
and  who  have  addressed  us  on  the  present  occasion, 
none  have  maintained  that  the  direction  there  given  was 
altogether  conformable  to  law. 

If  indeed  it  were,  we  may  well  feel  some  surprise  that 
the  doctrine  appears  there  for  the  first  time ;  certainly 
no  trace  of  it  has  been  discovered  in  any  law  book  of  an 
early  date,  but  the  cases  quoted  from  Cro,  Car.  and 
Salkeld  display  a  strong  repugnance  to  it.  The  first 
glimpse  of  it  is  detected  in  some  expressions  employed 
by  Lord  Tenter  den,  in  Rex  v.  Earl  Grosvenor  {b).  His 
Lordship  there  lays  it  down,  that  "  the  public  have  a 
right  to  all  the  convenience  which  the  former  state  of 
the  river  afforded,  unless  hy  the  change  some  greater  degree 
of  convenience  is  rendered,^''  Vessels  are  entitled,  he  says, 
to  the  advantage  of  shelter,  "unless  the  want  of  it  be  com" 
pensated  by  some  superior  advantage  resulting  from  the 
alteration''  Hence  it  is  inferred  that,  if  the  public  had 
derived  any  new  convenience  from  the  change,  which  a 
jury  should  think  greater  than  that  which  the  nuisance 
took  from  them,  or  if  some  advantage  superior  to  that  of 
shelter  had  resulted  from  the  destruction  of  that  shelter, 
his  Lordship  would  have  directed  an  acquittal.  But  this 
by  no  means  follows ;  for  all  who  have  studied  the  course 

(a)  GB.^C.  566.  (6)  2  Stark.  N,  P.  C.  514. 

D  d  2.  adopted 


Ward. 
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183(^1      adopted  by  that  learned  and  cautious  Judge  are  well 

"   ~      aware  that  his  habit  never  was  to  lay  down  a  larger  pro- 
The  King  _  . 

against       position  of  law  than  the  case  in  hand  required.    It  is 

evident  that,  in  Lord  Grosvenors  Case,  which  was  that  of 
an  embankment  raised  by  an  individual  for  his  own  profit, 
the  only  question  which  he  thought  necessary  to  be  sub- 
mitted to  the  jury, — viz.,  whether  the  public  had  benefited 
by  the  alteration  made,  —  was  plainly  confined  to  such 
benefits  as  the  public  might  have  derived  from  it,  in  the 
exercise  of  that  very  right,  the  invasion  of  which  was 
treated  as  a  nuisance.  If  he  had  contemplated  the  doc^ 
trine  of  Rex  v.  Russell  («),  he  would  have  told  the  jury  to 
consider  whether  that  part  of  the  public  which  consist- 
ed of  the  frequenters  of  the  w^harf  had  not  gained  more 
than  the  navigating  part  of  the  public  had  lost,  by  means 
of  the  erection  made.  But  even  if  the  language  employed 
had  comprehended  in  its  terms  all  possible  modes  of 
compensation,  Lord  Tenter deri^  judgment  in  Rex  v. 
Russell  (a)  plainly  shews  what  his  deliberate  view  of  the 
law  was,  and  that  the  advantage  gained  ought  to  be 
closely  connected  with  the  inconvenience  resulting ;  or 
rather  with  that  which  would  have  been  an  inconveni- 
ence if  It  were  not  absorbed  in  the  superior  advantage. 
This  is  most  apparent,  from  what  is  ascribed  to  him  in 
p.  602. 

In  this  view^  of  the  law  my  brother  Littledale  author- 
ises me  to  say  that  he  fully  agrees,  though  his  connec- 
tion, when  at  the  bar,  with  the  case  of  Rex  v.  Russell  {a) 
induced  him  to  take  no  part  in  that  decision. 

And  in  the  infinite  variety  of  active  operation  always 
going  forward  in  this  industrious  community,  no  greater 
evil  can  be  conceived  than  the  encouragement  of  capi- 

(a)  6B,  ^  C.  566, 
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rights,  from  motives  of  personal  interest,  on  the  specula-  -pJ^Tkino 

tion  that  the  changes  made  may  be  rendered  lawful  by  against 

.  .  Ward. 
ultimately  being  thought  to  supply  the  public  with  some- 
thing better  than  what  they  actually  enjoy.  There  is  no 
practical  inconvenience  in  abiding  by  the  opposite  prin- 
ciple, for  daily  experience  proves  that  great  and  acknow- 
ledged public  improvement  soon  leads  to  a  correspond- 
ing change  in  the  law,  accompanied,  however,  with  the 
Just  condition  of  being  compelled  to  compensate  any 
portion  of  the  public  which  may  suffer  for  their  advan- 
tage. 

In  the  recent  argument,  the  doctrine  of  compensation 
for  nuisance  was  supported  by  one  analogy  only.  Mr. 
Bere,  comparing  the  right  of  navigation  over  a  water- 
way to  that  of  walking  along  the  street,  observed  that 
the  latter  was  sometimes  interrupted  by  the  exercise  of 
other  rights,  as  when  a  hoard  is  erected  for  repairing  a 
house.  But  it  rather  appears  that  the  hoard  is  placed  for 
the  safety  of  those  possessing  the  right  of  way  :  it  protects 
them  from  inevitable  danger  if  it  leaves  them  a  free 
passage,  and  sends  them  another  way  if  the  whole  street 
is  necessarily  obstructed.  Every  way  to  which  houses 
adjoin  must  be  considered  as  set  out  subject  to  these 
occasional  interruptions,  which  resemble  the  temporary 
acts  of  loading  coals  in  keels,  alluded  to  in  Rea^  v.  Mtis- 
sell  (a).  A  permanent  hoard  would  be  abatable  as  a  nui- 
sance; and  it  much  resembles  the  staith  in  Ilea:  v. 
Russell  [a),  the  wharf  in  Lord  Grosvenor's  Case  (h\  and 
the  quay,  for  which  this  indictment  was  preferred. 

But  the  learned  counsel  contended  that  they  did  not 

(a)  QB.^C.  566.  (6)  2  Stark.  N.  P.  C.  511. 

-d^ihi  D  d  3  want 
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183(5.       want  the  authority  of  Rex  v.  Russell  {a),  and  could 
The  King     establish  their  right  to  a  verdict  of  Not  Guilty,  on  the 
against       finding  of  the  jury,  from  a  consideration  of  the  nature  of 

Ward, 

the  place  where  the  nuisance  is  charged.  They  say 
that  the  river  Medina,  as  described  in  the  indictment,  is 
not  merely  a  navigable  river  but  a  port,  Cowes  Harbour, 
and  they  rely  on  the  various  rights  that  may  exist  to- 
gether in  such  a  place,  and  their  unavoidable  incon- 
sistency at  particular  times.  The  same  remark  may, 
however,  be  true,  with  respect  to  a  highway,  where  right 
of  common  of  pasture,  and  right  of  common  of  turbary, 
may  exist  at  the  same  time.  It  is  still  more  strikingly 
true  in  respect  of  navigable  rivers,  from  which  it  seems 
impossible  to  distinguish  the  case  of  ports,  in  principle, 
though  the  degree  may  perhaps  be  different.  Where 
such  rights  happen  to  clash  in  questions  brought  before 
the  Courts,  the  valuable  maxim  sic  uiere  tuo  ut  alt- 
enum  non  Icedas  will  generally  serve  as  a  clue  to  the 
labyrinth. 

But  the  possible  jarring  of  pre-existing  rights  can 
furnish  no  warrant  for  an  innovation  which  seeks  to 
create  a  new  right,  to  the  prejudice  of  an  old  one. 
There  is  no  legal  principle  to  justify  this  proceeding, 
unless  Rex  v.  Russell  {a)  is  well  decided. 

Recourse  is  then  had  to  the  great  and  venerable 
name  of  Hale,  from  whose  excellent  treatise  De  portibus 
maris,  p.  85.,  some  such  words  as  the  following  may  be 
extracted.  It  is  not  every  building  below  the  high 
water  mark,  that  is,  ipso  facto,  in  law  a  nuisance,  for 
that  would  destroy  all  the  quays  that  are  in  all  the  ports 
of  England,    For  they  are  built  below  the  high  water 

(a)  6  B.  4;  a  566, 
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mark,  for  otherwise  vessels  could  not  come  at  them  to  1836. 
unload,  and  some  are  built  below  the  low  water.   And  it 

.  .  .  .    .  '^^^  King 

would  be  impossible  for  the  King  to  licence  the  building  against 

Ward. 

of  a  new  wharf  or  quay,  whereof  there  are  a  thousand 
instances,  if,  ipso  Jacto,  it  were  a  common  nuisance. 
Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep 
in  the  sea  water  from  diffusing  at  large ;  and  the  waters 
may  flow  in  shallows  where  it  is  impossible  for  vessels  to 
ride. 

But  Hale,  in  this  passage,  is  only  disputing  the 
doctrine  "  that  every  building  below  the  low  water  mark 
is,  ipso  facto,  in  law,  a  nuisance  ;  "  which  his  observation 
on  existing  quays,  and  on  such  as  may  have  been  created 
under  the  King's  licence,  effectually  disproves;  and 
the  argument  is  strengthened  by  the  fact  that,  in  some 
cases,  such  buildings  are  essential  to  the  harbour  being 
navigated  at  all.  Here  is  no  question  of  balancing 
nuisances ;  nor  was  the  position  intended  to  affect  the 
general  rule  laid  down  by  the  same  great  authority  at 
page  9.  of  the  same  treatise,  that  "  all  nuisances  and  im- 
pediments of  passages  of  boats  and  vessels,  though  in  the 
private  soil  of  any  person,  may  be  punished  by  indict- 
ments.*' There  is  no  incongruity  in  his  afterwards 
asserting  that  the  question  of  nuisance  or  no  nuisance 
is  for  the  jury ;  so  Lord  Tenter  den  considered  it  in  B^ex 
v.  Russell  (a),  and  gave  the  form  in  which  he  thought 
it  ought  to  be  submitted  to  them ;  and  that  is  precisely 
the  course  taken  on  the  trial  of  this  indictment. 

The  jury,  having  answered  my  inquiry  in  the  affirm- 
ative, have  plainly  found  a  verdict  for  the  Crown, 
unless  their  added  statement  entitled  the  defendant  to 


(a)  6B.  ^  a  566, 
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l$S6.  m  acquittal.  For  the  reasons  given,  we  think  it  did 
^he  King  ^^^^        present  rule  must  therefore  be  dis- 

against  chafffed. 
Ward.  ^ 

Rule  discharged  («). 

(a)  The  indictment  in  the  present  case  was  as  follows. 

1st  Count.  That  the  river  Medina,  otherwise  called  Newport  river,  is,, 
and  from  time  whereof  &c.  was,  an  ancient  navigable  river  and  com- 
mon king's  highway  for  all  the  liege  subjects  of  our  Lord  the  King  with 
their  vessels,  boats,  lighters,  barges,  and  craft,  to  pass,  repass,  and  navigate 
at  their  free  will  and  pleasure,  to  wit,  at  the  borough  of  Newport,  in  the 
Isle  of  Wight,  in  the  county  of  Southampton;  and  that  George  Henri/ 
Ward,  late  of  &c.,  Esquire,  on  the  1st  day  of  July  in  the  fourth  year  &c., 
1833,  with  force  &c.,  at  the  borough  aforesaid,  in  a  certain  part  of  the  said 
navigable  river  and  common  king's  highway,  called  Cowes  Harbour,  in 
and  upon  the  bed  and  soil  of  the  same,  and  in  the  stream  and  waterway 
thereof,  unlawfully,  wilfully,  knowingly,  and  injuriously,  did  erect,  raise, 
and  place,  and  cause  to  be  erected  and  placed,  a  certain  building  com- 
posed of  stones,  timber,  and  other  materials,  of  great  length  and  width, 
viz.  of  the  length  &c.,  and  of  the  width  &c.,  projecting  into  and  across  the 
stream  and  waterway  of  the  said  navigable  river  and  king's  highway :  and 
the  said  building,  so  as  aforesaid  erected,  raised,  and  placed  in  the  said  river 
and  common  king's  highway  there,  from  the  said  1st  of  Juli/  until  the  day 
of  taking  this  inquisition,  at  &c.  aforesaid,  the  said  G.  H,  W.  then  and 
there  unlawfully,  &c.,  did  continue,  and  still  doth  continue.  By  reason 
whereof  the  liege  subjects  &c.,  during  all  the  time  aforesaid,  could  not, 
nor  can  tljey  now,  pass  and  repass  and  navigate  with  their  vessels,  boats, 
lighters,  barges,  and  craft  in  and  along  the  said  river  and  common  king's 
highway,  as  freely  as  they  before  used  and  were  accustomed  to  do,  and 
still  of  right  ought  to  do.  To  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  &c.  in  and  along  the  said  river  and  common 
king's  highway  there  passing  and  repassing  and  navigating  with  their 
vessels,  &c.,  as  aforesaid;  to  the  evil  example  &c.,  and  against  the 
peace  &c. 

2d  Count.  That  G.  H.  W.  afterwards,  to  wit,  on  &c.,  at  &c.,  unlaw* 
fully,  &c.,  did  raise,  erect,  and  place,  and  cause  to  be  raised,  &c.,  a  certain 
embankment  composed  of  gravel,  earth,  &c.,  and  other  materials,  in  and 
upon  the  soil  and  bed  of  the  said  river,  called  the  river  Medina  or  New- 
pott  river,  and  common  king's  highway  there,  in  the  stream  and  water- 
way of  the  same,  of  great  length,  height,  and  width,  to  wit,  &c.,  pro- 
jecting into,  and  athwart  and  across  the  stream  and  waterway  of  the  same 
navigable  river  and  king's  common  highway ;  and  the  said  embankment 
so  as  aforesaid  erected,  raised,  and  placed,  from  &c.  until  &c.,  to  wit, 
at  &c.,  he,  the  said  G.  H.  W.,  unlawfully,  &c.,  did  continue,  and  still 
does  continue,  to  thp  great  damage  &c. 

3d  Count. 


Ward. 
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j  3d  Oomiti  That  G.  H.  ^.  afterwards,  to  wit,  &c.,  and  on  divers  other  1 335, 
days  &c.,  with  force  &c.,  at  Cowes  Harbour,  within  the  borough  afore- 
said,  unlawfully,  designedly,  and  injuriously  did  place  and  drive,  and  The  King 
cause  to  be  &c.,  divers,  to  wit,  fifty  posts  to  and  into  the  bed  and  soil  of  the  against 
said  navigable  river  and  common  king's  highway,  and  did  cast  and  throw, 
and  cause  to  be  &c.,  divers  large  quantities  of  stone,  gravel,  &c.,  into  and 
upon  the  bed,  stream,  course,  and  waterway  of  the  said  river  and  common 
king's  highway  there,  to  wit,  200  vessel  loads,  &c.,  thereby  forming  a 
certain  other  great  mound,  slipway,  and  embankment,  projecting  and  ex- 
tending into  the  bed,  stream,  and  waterway  of  the  said  river  and  common 
king's  highway  there,  to  a  great  length,  height,  and  width,  to  wit,  the 
length  &c.,  into  the  same  river  and  common  king's  highway,  to  wit,  at 
Cowes  Harbour,  &c.,  whereby  and  by  means  whereof,  the  bed,  stream, 
course,  and  waterway  of  the  said  river  and  common  king's  highway  there, 
was  during  all  the  time  aforesaid,  and  still  is,  greatly  obstructed,  impeded, 
straitened,  and  narrowed,  and  rendered  less  safe  and  commodious  to  the 
liege  subjects  &c.,  in  and  upon  the  said  river  and  common  king's  high- 
way there  passing  repassing  and  navigating  with  their  vessels,  &c. ,  than 
the  same  otherwise  would  have  been,  and  of  right  ought  to  have  been  and 
to  be,  to  wit,  at  &c.,  to  the  great  damage  &c. 

4th  Count.  That  the  said  G.  H,  W.,  to  wit,  on  &c.,  and  on  divers 
other  days  &c.,  with  force  &c.,  at  the  borough  aforesaid,  unlawfully, 
&c.,  did  cast  and  throw,  and  cause  and  procure  to  be  &c.,  divers  large 
quantities  of  earth,  &c.,  into  the  said  river  and  common  king's  highway 
there,  to  wit,  200  cart  loads,  &c.,  whereby  and  by  means  whereof  the  said 
river  and  common  king's  highway  there  was  during  all  the  time  afore- 
said, and  still  is,  greatly  obstructed,  &c.  (conclusion  as  in  the  preceding 
count). 

5th  Count.  That  the  said  G.  H.  W.,  on  &c.,  and  from  thence  con- 
tinually until  &c.,  with  force  &c.,  at  Cowes  Harbour  within  the  borough 
aforesaid,  in,  upon,  and  across  a  certain  navigable  river  and  common 
king's  highway,  called  the  Medina  river,  there  situate,  divers,  to  wit,  ten 
other  walls,  ten  other  banks,  100  other  posts,  500  pieces  of  timber,  ten 
other  slipways,  ten  other  wharfs,  and  ten  other  embankments,  before  then 
unlawfully,  wrongfully,  and  injuriously  erected,  built,  and  set  up,  in, 
upon,  and  across  the  said  last  mentioned  navigable  river  and  common 
king's  highway,  unlawfully,  &c.,  did  keep  and  continue,  and  still  doth 
keep  and  continue,  by  means  whereof  the  said  last  mentioned  navigable 
river  and  common  king's  highway  is  greatly  obstructed,  straitened,  and 
narrowed,  to  wit,  at  the  borough  aforesaid,  to  the  great  damage  &c. 
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Tuesday,  DoE  OH  the  scvcral  Demiscs  of  The  Governor 
and  Company  of  The  Bank  of  England,  and 
Gregory,  against  Chambers  and  Others. 

Ejectment  T^JECTMENT  for  lands  in  Dorsetshire,    On  the 

being  brought  1  J 

on  two  demises,  trial  before  Patteson  J.  at  the  Dorsetshire  Spring 

and  a  verdict  .                      i        i  •     •                i    •                   ■  i 

being  taken  for  assizes,  1835,  the  plaintiir  proved,  m  support  ^of  the 

the  plaintiff  on  ,          i      /»    ^    i      •                    ,           r  ^ 

one,  and  for  count  on  the  iirst  demise,  a  mortgage  from  the  owner 

on%hf  oto,*  property  to  the  Governor  and  Company  of  the 

r^slrveTtot?  ^^"^       England.    In  support  of  the  count  on  the 

plaintiff  to  second  demise,  an  indenture  of  feoffment,  with  livery  of 

move  to  enter  a 

verdict  for  him  seisin,  from  the  Governor  and  Company  of  the  Bank 

on  the  second  i 

demise,  he  is  of  England  to  Gregory^  was  tendered  in  evidence.  This 

fronf  dofng  so  instrument  was  sealed ;  and  it  was  proved  that  the  seal 

obtained^ear^  was  that  of  the  Bank  of  England.    The  seal  w^as  af- 

execution  on  fixed  by  a  piece  of  paper  wafered  to  the  parchment  of 


the  verdict  on 

'■1 

order  of  the  Court  of  Directors  of  the  Governor  and 


the  first  demise,       indenture ;  on  the  paper  was  written,  —    Sealed  by 

and  posses-  ^  ^ 


been  taken 

under  it.  Company  of  the  Bank  of  England^  12th  December^ 

denture  of  1833.    Johu  Knight,  secretary. "      The  defendants' 

the^Bank  of  counsel  Contended  that  Knight  was  an  attesting  witness, 

^afoTthe*^^  and  ought  to  be  called.    The  learned  Judge  directed  a 

^xedTy^a  verdict  for  the  plaintiff  on  the  first  count  (on  the  first 

to  the  Inten^  demise)  only,  and  for  the  defendants  on  the  second  count ; 

ture,  on  which  reserviuff  leave  to  move  to  enter  a  verdict  for  the 

paper  was  writ-  ^ 

ten,  "Sealed     plaintiff  on  the  second.     The  plaintiff 's  counsel  then 

by  order  of  the 
Court  of  Di- 
rectors of  The  Governor  and  Company  of  the  Bank  of  England,  1 2th  December  1 833. 
X  K.  secretary:"   Held,  that  J.  K.  was  not  an  attesting  witness,  and  that  the  execution 
of  the  feoffment  might  be  proved  by  the  seal,  without  calling  J.  K. 

Oxuere,  Whether,  when  there  is  an  attesting  witness  to  the  aflSxing  of  the  seal  of  a 
corporation,  such  witness  must  be  called  to  prove  the  deed  ? 

obtained 
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obtained  leave  to  issue  early  execution  on  the  first  de-  1836. 
mise;  and  possession  was  shortly  after  taken  accord- 

Doe  dem. 

ingly.    In  Easter  term  last,  Sir  W,  TV,  Follett  obtained    The  Bank  of 

England 

a  rule  to  enter  a  verdict  pursuant  to  the  leave  reserved.  against 

Chambers. 

Erie  now  shewed  cause.  The  plaintiff  having  taken 
out  execution  on  the  first  count,  on  the  demise  of  the 
Bank  of  England,  cannot  now  insist  on  the  second 
demise.  The  Bank  of  England  and  Gregory  could  not 
both  be  entitled  to  hold  the  term  in  severalty.  [Lord 
Denman  C.  J.  As  leave  was  reserved  to  move  to  enter  a  ■ 
verdict  on  the  second  count,  we  think  that  early  exe- 
cution on  the  first  count  does  not  form  an  objection  to 
the  rule.]  The  feoffment  was  not  properly  proved. 
The  seal  might  have  been  sufficient  of  itself ;  but  Knight, 
having  added  his  name  to  verify  the  sealing,  has  made 
himself  an  attesting  witness ;  and  the  execution  cannot 
be  proved  without  his  being  called.  Every  one  is  an 
attesting  witness  who  is  referred  to  in  the  instrument 
as  a  person  cognisant  of  the  execution.  {JLittledale  J. 
Suppose  an  instrument  executed  under  a  power  of  at- 
torney ;  must  the  attorney  who  executes  be  called  ?] 
That  is  the  case  of  the  person  who  executes,  not  of  a 
person  whose  name  appears  as  attesting  the  fact  of  exe- 
cution by  another. 

Sir  W,  Follett  contra.  The  execution  of  a  deed 
by  a  corporation  is  proved  by  shewing  that  the  seal  on 
the  deed  is  the  seal  of  the  corporation,  not  by  giving 
evidence  of  its  being  affixed  by  them.  It  may,  there- 
fore, be  contended  that,  even  if  Knight  did  add  his  name 
in  the  character  of  an  attesting  witness,  he  need  not 
have  been  called.  But  in  fact  his  name  was  not  in- 
serted 
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serted  in  that  character.    He  does  not  attest  the  af- 
^    ~      fixing  of  the  seal  by  another  party,  as,  for  instance,  by 
The  Bank  of   the  Secretary,  or  by  a  director.    [Lord  Denman  C.  J. 

England       t     i  • 

against  Is  there  any  inconsistency  in  the  supposition  that  a  man 
Chambers,  ^^-^ggj-g  jjjg  q^jj  signature?  Suppose  a  man  signed  as 
attorney,  and  attested  such  signature.]  That  would 
not  be  an  attestation,  properly  speaking.  If  A,  au- 
thorise B,  to  sign  for  him,  and  B.  accordingly  sign 
A»s  name,  and  recite  that  he  has  power  so  to  sign,  this 
cannot  be  called  an  attestation :  indeed  the  signature 
by  B,  to  a  deed  containing  such  a  recital  may  itself  be 
attested  by  a  third  person.  Besides,  in  the  present 
case,  the  paper  signed  is^no  more  than  a  memorandum, 
as  between  the  corporation  and  its  own  officers,  of  the 
person  who  can  certify  under  what  authority  the  seal 
was  affixed.  If  Knight  had  been  called,  he  could  have 
proved  only  that  he  himself  affixed  the  seal. 

Lord  Denman  C.J.  (after  reading  the  words  in 
question).  Supposing  this  were  a  distinct  attestation,  I 
f«ss»TOa  m^<:  g^j^  prepared  to  say  that  it  would  not  be  necessary  to 
call  the  witness,  although  his  attestation  was  unneces- 
sary. But,  in  the  present  case,  we  cannot  assume  that 
what  is  called  an  attestation  is  more  than  a  memoran- 
dum  that  the  act  was  done  by  the  order  of  the  Governor 
and  Company  of  the  Bank  of  England,  Probably  it 
was  no  more.  We  cannot,  therefore,  treat  it  as  an 
attestation. 

z,,-.  .      LiTTLEDALE  J.    When  a  corporation  affixes  its  seal, 

^i  iijtd  it  cannot,  of  course,  do  so  by  its  own  hands.  This 
abS^^Ltwi  J^^^"^®^^"^^"^  merely  imports  that  the  party  signing 
.^X  J  J-  TV.  s       jg       person  who  is  deputed  by  the  corporation  to 

affix 
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affix  its  seal,  and  who  accordingly  does  ^sOr^f|3^.,4i^at  1836. 
authority.  if. 


Williams  J.  The  short  description  given  on  the 
giece  of  paper  is  all  that  is  relied  on,  to  lead  to  the  con- 
clusion that  Knight  is  an  attesting  witness.  It  is  thence 
assumed  that  the  case  is  like  that  of  the  attestation  of 
a  bond,  and  that  the  witness  must  therefore  be  called. 
But  the  facts  do  not  authorise  that  assumption ;  I  rather 
infer  that  John  Knight  himself  impressed  the  seal  by 
order  of  the  corporation,  and  not  that  he  signed  in  the 
character  of  an  attesting  witness  (a). 

Rule  absolute  (b). 


Doe  dem. 
The  Bank  of 
England 

against 
Chambers. 


(a)  Coleridge  J.  was  absent. 

(b)  See  the  judgment  of  Lawrence  J.  in  Moises  v.  Thornton j  8  T. 
R.  307.    1  Phill.  Ev>  p.  366.  Part  ii.  ch.  5.  6th  ed. 


Spencer  aj^ainst  Hamerton.  Tuesdai/, 

^  January  12th. 

DECLARATION,  November  1833,  for  libel.    Pleas,  Where  several 
.        .        pleas  were 

the  general  issue ;  and  twelve  pleas  of  justification,  pleaded  under 
Verdict  for  the  defendant  on  the  general  issue,  and  for  c.  16.  and  one 
the  plaintiff  on  the  special  pleas,  no  evidence  being  a^^lSdict^^n^ 
offered  upon  them  by  the  Defendant.     The  Master  is^ues^emrtUng 
allowed  to  the  defendant  the  general  costs  of  the  cause,       to  the 

^  general  costs  of 

95/.  95.  4^/.,  and  to  the  plaintiff  the  costs  on  the  special  the  cause,  he 

was  liable  to 

pleas,  67/.  195.  4c?.,  including,  not  only  the  costs  of  the  pay  the  op- 

1     J.        I        I  1        r     '  1  1  posite  party  on 

pleadmgs,  but  those  also  of  evidence  prepared  to  answer  the  issues  found 
the  pleas  of  justification.    In  Trinity/  term  1835,  a  rule  on^iyS  costs 
nisi  was  obtained  on  behalf  of  the  defendant  for  review-  ^g^^\u\^^s 

costs  of  prepar- 
ing evidence  on  those  issues.  There  was  no  difference  in  this  respect  between  replevin 
and  other  actions.    And  the  law  was  not  altered  by  the  General  Rule  Hil,  2  W*  4.  I.  74. 

ing 
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1836.      ing  the  taxation  of  costs  on  both  sides.    In  the  same 
term  (a), 


Spencer 

against 

HAJ>IEftTO?f. 


Tomlinson  shewed  cause.  The  stat.  4  Ann.  c,  16., 
which  allows  the  defendant  or  tenant  in  any  action  or 
suit,  or  any  plaintiff  in  replevin,  to  plead  several  matters 
with  leave  of  the  Court,  provides  (sect.  5.)  that,  if  a  ver- 
dict be  found  upon  any  issue  in  the  said  cause  for  the 
plaintiff  or  demandant,  costs  shall  be  given  "  at  the 
discretion  of  the  Court,"  unless  the  Judge  who  tried  the 
issue  shall  certify  that  there  was  probable  cause  for  the 
plea.  The  practice  under  this  statute  has  been  to  allow 
costs,  not  only  of  pleadings,  but  of  witnesses,  and  the 
rule  Hil,  2  W,  4.  I.  74.  (6)  introduces  no  alteration. 
Hart  V.  Cuthush  (c\  and  The  Dulce  of  Ne'wcastle  v. 
Green  (d),  cited  in  that  case,  are  direct  authorities  for 
the  practice  {e). 

Starkie,  contra.  The  plaintiff  should  have  had  costs 
of  the  pleadings  only.  The  question  turns  on  the  con- 
struction of  the  statute.  In  Othir  v.  Calvert  (g)  it  was 
held  by  the  Court  of  Common  Pleas,  under  the  statute, 
that,  "  where  a  plea  which  goes  to  the  whole  of  the 
cause  of  action  is  found  for  the  defendant,  the  costs  of 
the  cause  go  to  the  defendant,  and  the  costs  of  the  issues 
found  for  the  plaintiff  go  to  the  plaintiff ;  but  that  by  the 

(a)  June  17th.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson, 
and  Williams  Js. 

(b)  3B.  4;  Ad.  385.  (c)  2  Dowl.  P.  C.  456. 

(d)  2  Bowl.  P.  (7.459. 

(e)  Tomlinson  further  contended  that  the  taxation  was  unjust  to  the 
plaintiff  in  respect  of  the  allowance  of  costs  of  certain  witnesses  who 
attended  the  assizes  for  the  defendant ;  but  nothing  was  decided  as  to 
this. 

(8)  I  Sing.  275. 

costs 
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costs  of  the  issues,  was  meant  the  costs  of  pleadings  1836. 

only."    Hart  v.  Cuthush  (a),  was  decided  principally  on 

the  authority  of  The  Duke  of  Neisocastle  v.  Green  {b\  a  against 

...  Hamerton. 

case  which  never  came  to  a  final  determmation  m  court, 
but  was  compromised  before  a  judge  at  chambers.  As 
it  is  argued  on  the  other  side,  if  a  plaintiff  fails  on  the 
general  issue,  and  the  special  pleas  are  not  gone  into, 
he  is  entitled  to  all  his  costs  on  the  special  pleas,  if  the 
judge  does  not  certify,  which  the  judge  could  not  do 
unless  the  issues  on  the  special  pleas  were  to  be  tried 
for  the  purpose  of  ascertaining  whether  or  not  there 
was  probable  cause  for  pleading  them.  And  great  in- 
convenience would  arise  if  parties  always  claimed  to 
iiave  this  done.  {Fatteson  J.  The  practice  of  allowing 
costs  of  the  pleadings  only  appears  to  me  contrary  to 
the  statute.  I  have  never  been  able  to  discover  the 
reason  for  so  limiting  the  construction,  nor  do  I  under- 
stand the  justice  of  it.  Littledale  J.  The  statute  of 
Gloucester  {c)  gives  only  the  costs  of  the  "writ  pui^- 
chased ; "  yet  that  is  extended  to  costs  in  general.] 

Lord  Denman  C.  J.  The  point  was  very  fully  con- 
sidered in  Hart  v.  Cuthush  {a) ;  but,  as  there  is  contrary 
authority,  we  had  better  see  the  other  judges  upon  it 
before  we  decide. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  object  of  the  rule,  and  the 
facts,  his  Lordship  said:  —  It  was  contended  for  the 
defendant,  that  the  proper  course  under  the  statute 
4  Ajin,  c.  16.  sects,  4  &  5.  was  to  allow  the  plaintiff  the 

(a)  2  Bowl.  P.  a  456.  (6)  2  Dowl.  P.  C.  459. 

(c)  6  Edw.  1.  c.  1.  s,  2. 

costs 
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1836.      costs  of  the  pleadings  only,  and  that  the  rule  of  Hil, 
2  Y4.  had  made  no  difference ;  and  the  case  of 

Spencer 

against       OtMr  V.  CalveH  {a\  was  particularly  relied  on.  For 

[aMERTON.  .      -m  ' 

the  plaintiff  it  was  contended  that  the  practice  which 
had  prevailed  in  conformity  with  the  case  of  Othir 
V.  Calvert  («),  was  wrong  in  principle,  and  had  been  so 
held  by  Parke  J.,  in  the  case  of  Hart  v.  Cuthush  (5). 
The  4th  section  of  the  statute  of  Anne  permits  any 
defendant  or]  tenant  in  any  action,  or  any  plaintiff  in 
replevin,  by  leave  of  the  Court,  to  plead  several  matters ; 
and  the  5th  section  provides  that,  "  if  any  such  matter 
shall  upon  a  demurrer  joined  be  judged  insufficient, 
Costs  shall  be  given  at  the  discretion  of  the  Court ;  or  if 
a  verdict  shall  be  found  upon  any  issue  in  the  said  cause 
for  the  plaintiff  or  demandant,  costs  shall  be  also  given  in 
like  manner,  unless  the  Judge,  who  tried  the  said  issue, 
shall  certify,  that  the  said  defendant,  or  tenant,  or  plain- 
tiff in  replevin,  had  a  probable  cause  to  plead  such  mat- 
ter which  upon  the  said  issue  shall  be  found  against  him." 
The  words  "  at  the  discretion  of  the  Court "  have  been 
held  not  to  give  the  Court  power  to  refuse  the  costs,  but 
only  to  tax  them  :  T>uherley  v.  Page  (c),  and  many  other 
cases.  And  an  avowant  in  replevin  is  a  defendant  with- 
in the  meaning  of  the  fourth  section ;  ^tone  v.  Por- 
syth  {d).  The  words  of  the  statute  of  Anne  are  general 
and  without  limitation,  not  pointing  to  any  distinction 
between  costs  of  the  pleadings  and  costs  of  the  trial ; 
and  reason  and  common  sense  dictate  that,  if  the  de- 
fendant has  put  the  plaintiff  to  unnecessary  expense,  by 
pleading  that  which  turns  out,  either  in  law  or  in  fact, 
to  be  unfounded,  he  should  pay  the  plaintiff  that  expense. 


(a)  1  Bing.  275.  (6)  2  Dowl.  P.  C.  456. 

(c)  2  T.  R,  391.  (d)  2  Doug.  709.  note  [2]. 

although 
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although  he  may  be  successful  upon  the  general  question. 
Yet  it  appears  that  a  practice  soon  prevailed  of  limiting 
the  costs  to  those  of  the  pleadings  only.  That  practice 
was  condemned  in  the  cases  of  Brooke  v.  Willet  (a)  and 
Vollum  V.  Simpson  {h).  It  is  true  that  both  those  cases 
were  actions  of  replevin,  in  which  the  defendant  is  an 
actor,  which  was  pointed  out  by  one  of  the  prothono- 
taries  in  Othir  v.  Calvert  (c),  and  was  supposed  to  make 
a  difference.  That  supposition  we  think  to  be  wholly 
erroneous ;  for  the  question  turns  upon  the  words  of  the 
statute  of  Anne,  and  upon  the  ordinary  principles  of 
justice,  all  of  which  are  equally  applicable  to  replevin 
and  to  other  actions.  So  far,  therefore,  as  the  decision 
in  Othir  v.  Calvert  [c)  depends  on  this  distinction,  we 
think  that  it  cannot  be  supported. 

But  iu  the  judgment  of  the  Court  it  is  said  that  the 
point  was  expressly  ruled  in  Benett  v.  Coster  (d),  which 
was  decided  on  the  authority  of  Vivian  v.  Blake  [e). 
Now  neither  of  those  cases  touches  the  point  in  question. 
In  Vivian  v.  Blake  (e),  which  was  in  trespass,  the  defend- 
ant pleaded  the  general  issue,  and  a  justification  which 
covered  the  whole  trespass.  The  plaintiff  had  a  verdict 
on  the  general  issue,  and  the  defendant  on  the  justifica- 
tion ;  and  the  Court  held  that  the  plaintiff  was  not  en- 
titled to  a?ii/  costs ;  so  that  the  present  point  could  not 
arise.  In  Benett  v.  Coster  [d)  the  questions  were,  who 
should  have  the  general  costs  of  the  cause,  and  whether 
the  defendant  should  have  any  costs :  but  the  present 
question  did  not  arise ;  at  least  it  is  not  alluded  to  in  the 


1836. 

Spencer 
against 
Hamertox. 


(a)  2  H.  m.  435. 
(c)  1  Bing.  275. 
(e)  1 1  Eastj  263. 

Vol.  IV. 


(b)  2B.  4;  P.  368. 
(d)  1  B.  <|-  B.  465. 


Ee 


report ; 
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1836.  report;  though  doubtless  it  must  have  arisen  m  the  pro- 
"  thonotaries'  office :  and,  whichever  w^av  it  was  there  deter- 

Spkncer 

against       mined,  it  does  not  appear  to  have  been  afterwards  dis- 

Hamertok. 

puted. 

Hart  V.  Cutbush  (a)  is  an  authority  the  other  w^ay,  and, 
as  we  think,  rightly  decided ;  and  though  we  had  been 
led  to  suppose  that  the  case  of  the  Duke  of  Ne'uocastle  v. 
Green  (h),  which  is  there  referred  to  by  Parke  J.,  but 
which  is  not  reported,  had  been  compromised  and  not 
decided,  we  have  been  informed  by  the  learned  Judge 
himself  that  it  was  decided  in  the  manner  stated  by  him  ; 
and  the  only  compromise  was  as  to  the  mode  of  settling 
the  accounts  between  the  parties,  which  was  arranged 
before  him  at  chambers. 

It  has  been  objected  that  the  consequence  of  holding 
that  decision  to  be  right  will  be,  that  issues,  which  have 
become  immaterial  by  the  decision  of  some  one,  will 
always  be  tried  out  for  the  mere  sake  of  costs,  and  that 
great  waste  of  time  and  inconvenience  and  delay  to  other 
suitors  will  be  occasioned.  We  do  not  think  these  conse- 
quences at  all  necessary  ;  but,  even  if  they  were,  they  are 
not  sufficient  to  prevent  the  statute  of  Anne  from  having 
that  construction  which  appears  most  consonant  to  the 
intention  of  the  legislature  and  to  reason  and  justice.  On 
these  grounds  we  think  that  the  Master's  taxation  of 
the  plaintiff's  costs  is  right. 

A  question  was  raised  in  the  course  of  the  argument, 
as  to  the  allowance  to  the  defendant  of  the  costs  of 
certain  witnesses  who  were  not  called,  as  to  which 
some  doubt  may  be  entertained ;  but  this  point  was  not 


(a)  2  Dow.  P.  C.  456. 


{b)  2  Dowl.  P.  C.  459. 

pressed 
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pressed  by  the  plaintiff;  and,  as  our  decision  is  with  1836. 
him  on  the  main  question,  it  need  not  be  discussed.  ' 

Spencer 

The  Rule  must  be  discharged  without  costs  {a),  against 

Hamertox. 

(a)  See  Reg.  Gen.  Hil.  4  W.  4.  General  Rules  and  Regulations^  7. 
5B.  ^  Ad.  iv. 


Stockdale  af^-alnst  Chapman.  Monday, 

°  January  13th. 

^jpRESPASS  for  false  imprisonment.     Pleas,  leave  To  an  action 

and  licence ;  and  four  other  pleas,  claiming  a  right  faise^mpHson- 
to  detain  the  plaintiff'  till  certain  payments  were  made.    Sant  pleaded 

The  plain  tiff",  to  the  first  plea,  replied  de  injuria,  and  ^y^^^c^^xo 
concluded  to  the  country.    There  was  no  "  &c."  added  which  the 

plaintiff  replied 

to  this  conclusion ;  and  there  was  no  similiter.    The  de  injuria,  con- 

eluding  to  the 

Other  pleas  were  regularly  replied  to,  and  issues  regu-  country,  with- 
larly  joined  on  the  replications.  On  the  trial  before  and  no  issue' 
Lord  Denman  C.  J.,  at  the  Middlesex  sittings  in  De-  this  "^^^ There" 
cemher  last,  a  verdict  was  Found  for  the  plaintiffl  ^^if!'^  ^)^°  p]*"^^ 

'  *  or  justincation, 

under  claims  to 
detain  the 

Andrews  Serjt.  now  moved  for  a  rule  to  shew  cause  plaintiff  till  he 

made  certain 

why  there  should  not  be  a  new  trial ;  and  he  stated,  as  payments, 

^    r      ^  •  '  111  •      which  pleas  were 

one  ground  tor  his  motion,  that  there  had  been  a  mis-  replied  to,  and 
trial,  for  want  of  issue  being  joined  on  the  plea  of  leave  on"the''repnca- 
and  licence.    The  cases  on  this  point  are  contradictory.  JjJ^^  thecal;-' 
In  Cooke  v.  Burke  (a),  where  one  of  three  pleas,  a  plea  f^^^^ant  could 

^  ^'  r       '     r        not  take  ad- 

of  payment  and  satisfaction,  had  not  been  replied  to,  vantage  of  the 

informality, 

but  the  defendant  added  a  similiter  to  all  three,  and  after  trial  and 

verdict  for  the 

the  plaintiff"  obtained  a  general  verdict,  the  Court  of  plaintiff. 

(a)  5  Taunt,  164.  The  third  plea  was  nil  debet ;  and  Mansfield  C.  J. 
said  that  the  substance  of  the  second  plea  must  have  been  tried  on  the 
issue  upon  the  nil  debet. 

E  e  2  Common 
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Stockdale 

against 
Chapman. 


1836.  Common  Pleas  permitted  the  plaintiff  to  amend,  by 
adding  a  traverse  to  the  second  plea.  But  in  a  later 
case,  Griffith  v.  Croelrford  {a),  the  Court  of  Common 
Pleas  set  aside  a  verdict  for  v^^ant  of  a  similiter.  In  a 
still  later  case.  Swain  v.  Lewis  (5),  Parke  B.  discharged 
a  rule  for  setting  aside  a  verdict  for  want  of  a  similiter 
to  a  traverse  in  the  plea,  on  the  ground  that  "  &c."  was 
added  at  the  end  of  the  plea,  which  might,  after  verdict, 
be  considered  to  include  the  similiter. 

The  Court  {c)  refused  the  rule  on  this  point,  referring 
to  note  (6)  on  Bennet  v.  Holbech  {d),  A  rule  nisi  was 
granted  on  another  ground. 

(a)  SB.  ^  B.\.  (b)  S  Dowl.  P.  C.  700. 

(c)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 
F  {d)  2  Wms.  Saund.  319.  a.    See  2  Chitty's  Archbold,  3d  ed,  pp.  984, 
985.     Vivian  v.  Jenkin,  2  A.  ^  E.  741,  750. 


Tuesday,  De  VaUX  aguiflSt  SaLVADOR. 

January  14th. 

Insurance  on  a  ^SSUMPSIT  on  a  poHcy  of  insurance  for  time  on 
ttl^^sual  war-  the  ship  La  Valeur.     The  declaration  claimed  for 

lvemgt*''The  general  average,  and  for  an  average  loss;  the  damage 

«^^Pj^?^^^S^j_  was  laid  to  have  been  occasioned  by  perils  of  the  sea. 

lision  with  an-  rpj^^  poHcv  Contained  the  usual  warranty,  free  from 

other  ship,  and 

proceedings      average  under  three  pounds  per  cent.,  unless  general, 

being  instituted  °  rr-.!       i  p     i  i, 

for  the  da-  or  the  ship  be  stranded.  The  defendant,  as  to  the 
th?o^ther  ship,   claim  of  particular  average,  pleaded  that  the  ship  did 

the  matter  was 

arbitJafort  who  awarded  that  each  ship  should  bear  half  of  the  aggregate  loss.  The  ship 
V.  on  the  settlement  had  to  pay  a  balance  to  the  other  ship:  Held,  not  to  be  a  loss  to 
which  the  underwriters  were  liable.  c  ^-u    rr   a  ■ 

Held,  also,  that  the  expense  of  the  wages  and  provisions  of  the  crew  of  the  V.,  during 
the  time  that  she  was  detained  in  repairing  damage  done  to  herself  by  perils  of  the  sea,  were 
not  such  a  loss. 

not 
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not  sustain  an  average  loss  or  damage  to  the  amount  of  1836. 
3  per  cent,  on  which  plea  issue  was  joined.    On  the  — — 

_  De  Vaux 

trial  before  Lord  Denman  C.  J.  at  the  London  sittings  against 

Salvador, 

after  last  term,  it  appeared  that  the  La  Valeur^  being  in 
in  the  Hoogly  river,  during  the  time  covered  by  the 
policy,  came  into  collision  with  a  steam  vessel  called  the 
Forbes,  and  that  considerable  damage  was  done  to  each 
vessel.  The  owner  of  the  Forbes  claimed  a  compen- 
sation from  the  La  Valeur,  and  threatened  to  detain 
her,  and  to  proceed  in  the  Court  of  Admiralty  at 
Calcutta;  and,  upon  the  claim  being  referred  to  arbi- 
tration, it  was  awarded  that  each  ship  should  bear  half 
the  joint  expenses  of  the  two.  Upon  the  settlement, 
the  La  Valeur  had  to  pay  a  balance  to  the  Forbes.  The 
La  Valeur  was  detained  by  the  necessity  of  repairing 
certain  damage  done  to  herself  by  perils  of  sea ; 
and,  during  the  time  of  detention,  a  sum  of  money 
was  expended  in  the  additional  wages  of  the  crew  and 
provisions  for  them.  If  either  this  sum  of  money  or 
the  balance  paid  to  the  Forbes  could  be  considered  a 
particular  average,  then  there  was  on  the  whole  an 
average  loss  of  3  per  cent,  but  not  otherwise.  The 
Lord  Chief  Justice  was  of  opinion  that  neither  of  these 
items  could  be  taken  into  the  account  of  particular 
average ;  and  a  verdict  was  found  for  the  defendant  on 
the  above  issue. 

Maule  now  [a)  moved  for  a  rule  to  shew  cause  vi'hy 
a  verdict  should  not  be  entered  for  the  plaintiff  for 
such  sum  as  the  Court  should  direct,  or  why  a  new 
trial  should  not  be  had.    It  is  clear  that  the  assi'ejrate 


(a)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

E  e  3  of 
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1836.       of  several  partial  losses  may  make  up  the  31.  per  cent. ; 

y   ^     BlcLckett  V.  The  Royal  Exchange  Company  (a).  Here 
against       the  SL  per  cent,  will  be  made  up  if  either  of  two 

Salvador. 

items  be  allowed.  First,  the  underwriters  are  liable 
for  the  sum  paid  to  the  Forbes.  The  words  in  the  policy 
are,  "  all  other  perils,  losses,  and  misfortunes  that  have 
or  shall  come,  to  the  hurt,  detriment,  or  damage  of 
the  said  goods  and  merchandizes  and  ship,  &c.,  or 
any  part  thereof."  There  is,  indeed,  no  English  de- 
cision precisely  on  the  point ;  but  there  seems  to  be 
as  good  reason  for  underwriters  making  good  such 
loss  as  a  loss  sustained  from  pirates.  \_Littledale  J. 
That  loss  is  particularized.]  But  it  would  clearly  be 
the  subject  of  indemnity,  though  not  particularized. 
A  general  average  comes  within  the  insurance  only 
from  the  general  words.  The  expression.  "  free  of 
average,  under  three  pounds  per  cent.,  unless  general," 
shew  this ;  for  general  average  is  specified  as  an  excep- 
tion from  the  exception :  it  must  therefore  be  included 
in  the  subject  matter  from  which  the  main  exception 
is  made,  that  is,  in  the  perils  insured  against.  But 
among  these  perils  there  is  no  specific  mention  of  ge- 
neral average :  the  general  words  therefore  cover  that, 
and  the  same  words  must  also  be  sufficient  to  cover  any 
loss  by  an  accident  like  that  in  question.  The  principle 
is,  that  the  underwriter  makes  good  all  that,  by  means 
of  the  peril,  the  owner  is  bound  to  pay:  and  here  he  was^ 
in  fact,  as  much  bound  to  pay  as  the  owner  of  goods  is 
bound  to  pay  harbour  duties;  for  the  owners  of  the  Forbes 
had  the  legal  means  of  enforcing  the  payment.  It  is 
true  that,  by  the  English  common  law,  each  party  bears 


(a)  2  Cr,  ^  J.  244.    S.  C.  2  Tyrwh.  266i 


his 
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his  own  costs,  in  case  of  a  collision,  if  there  be  fault  18S6. 
in  each :  and  it  must  certainly  be  assumed  that  there  ' 
was  fault  on  each  side,  in  the  present  case.    But  the  against 

Salvador 

more  generally  understood  law  in  maritime  states  is 
that,  if  there  be  fault  in  each  party,  each  bears  half  of 
the  aggregate  loss  of  the  two ;  and  this  may  perhaps  be 
considered  the  more  reasonable  principle.  In  the  case 
of  The  Woodrop-Sims  {a)  this  rule  was  laid  down  by 
Sir  William  Scott^  as  follows  :  —  "  This  is  one  of  those 
unfortunate  cases  in  which  the  entire  loss  of  a  ship  and 
cargo  has  been  occasioned  by  two  vessels  running  foul  of 
each  other*  There  are  four  possibilities  under  which  an 
accident  of  this  sort  may  occur.  In  the  first  place,  it  may 
happen  without  blame  being  imputable  to  either  party ; 
as  where  the  loss  is  occasioned  by  a  storm,  or  any  other 
vis  major :  In  that  case,  the  misfortune  must  be  borne  by 
the  party  on  whom  it  happens  to  light ;  the  other  not 
being  responsible  to  him  in  any  degree.  —  Secondly,  a 
misfortune  of  this  kind  may  arise  where  both  parties  are 
to  blame  ;  where  there  has  been  a  want  of  due  diligence 
or  of  skill  on  both  sides :  In  such  a  case,  the  rule  of  law 
is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them. — • 
Thirdly,  it  may  happen  by  the  misconduct  of  the  suffering 
party  only  ;  and  then  the  rule  is,  that  the  sufferer  must 
bear  his  own  burthen.  —  Lastly,  it  may  have  been  the 
fault  of  the  ship  which  ran  the  other  down ;  and  in  this 
case  the  injured  party  would  be  entitled  to  an  entire 
compensation  from  the  other."   In  the  Laws  of  Oleron  (6) 

(a)  2  Dods.  Adm.  Rep.  85. 

(6)  15  Vin.  Abr,  tit.  Master  of  a  Ship,  (A)  27.  p.  340. 


E  e  4 
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1836.      it  is  said,  "  If  a  ship  in  her  voyage,  lying  any  where  at 
7~       anchor,  be  struck  or  grappled  with  another  vessel  under 
against       sail,  for  Want  of  good  steering,  whereby  the  vessel  at 

Salvador. 

anchor  is  prejudiced,  and  the  goods  in  her  damnified ; 
in  such  a  case  the  whole  damage  is  to  be  in  common, 
and  to  be  equally  divided  and  appraised  half  by  half. 
And  the  master  and  mariners  of  the  vessel  that  struck, 
or  grappled  with  the  other,  shall  swear  on  the  Holy 
Evangelists,  that  they  did  it  not  wittingly  or  wilfully; 
the  reason  of  this  judgment  is,  that  an  old  vessel  might 
not  purposely  come  in  the  way  of  a  better;  which  she 
will  hardly  do,  as  long  as  the  damage  must  be  equally 
shared."  In  Emerigon,  vol.  i.  p.  413.  (ed.  1827  (<2) ), 
it  is  said,  "  Si  I'abordage  n'est  pas  arrive  par  cas  fortuit, 
et  qu'il  soit  impossible  de  savoir  par  la  faute  de  qui,* 
c'est  alors  le  cas  de  partager  le  difFerend,  et  de  faire  sup- 
porter la  moitid  du  dommage  a  chacun  des  deux  navires. 
Tel  est  le  sens  de  Fart.  10,  Hire  des  avaries.  '  En  cas 
d'abordage  de  vaisseaux,  est-il  dit,  le  dommage  sera 
paye  egalement  par  les  navires  qui  I'auront  fait  et 
soufFert,  soit  en  route,  rade,  ou  au  port.'  For  which 
are  cited  Les  Jugemens  d'Oleron,  art.  14.;  UOrdonnance 
de  Whhuy,  art.  26,  27,  50  &  70- ;  and  Le  Droit  An- 
seatique^  tit.  10.  The  editor,  M.  Boulay-Paty,  in  the 
comparison,  at  the  end  of  the  section,  with  the  modern 
code  of  commerce,  says  (p.  417.)  that  the  law  is  that,  if 
there  be  doubt,  in  the  case  of  collision,  as  to  the  cause, 
each  vessel  is  to  bear  its  part ;  and  he  goes  on  thus  :  "  La 
loi  considere  done  comme  les  vraies  causes  du  dommage 
la  fortune  de  mer,  la  force  majeure  qui  a  pousse  les 
navires  I'un  sur  Tautre ;  et  dans  ce  cas,  la  portion  qui 


(a)  Ch.  xii.  s.  14. 


incombe 
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incombe  au  navire  assure  doit  ^tre  a  la  charge  des  18S6. 
assureurs,  qui,  par  la  nature  du  contrat  d'assurance,  sont 

De  Vaux 

tenus  de  tous  les  accidens  arrives  sur  mer,  quelque  against 

Salvador. 

insolites,  inconnus  ou  extraordinaires  qu'ils  soient."  (a) 
That  reasoning  applies  here  ;  and  it  may  be  added 
that,  the  less  an  accident  can  be  foreseen,  the  more  pro- 
perly is  it  the  subject  of  insurance,  since  that  which 
was  foreseen  would  not  be  insurable.  Pothzer,  in  his 
Traite  du  Contrat  Assurance,  ch.  i.  sect.  ii.  art.  2.  §  2. 
49.  {b\  says,  "  L'assureur  se  charge  par  le  contrat 
d'assurance,  des  risques  de  tous  les  cas  fortuits  qui 
peuvent  survenir  par  force  majeure  durant  le  voyage, 
et  causer  a  I'assure  une  perte  dans  les  choses  assurees^ 
ou  par  rapport  auxdites  choses."  If,  then,  the  La 
Valeur,  as  was  clearly  the  case,  could  not  be  released 
without  this  payment,  the  payment  falls  within  that  class 
of  losses  which  the  underwriters  must  make  good. 

Secondly,  as  to  the  wages  and  provisions  of  the  crew 
for  the  time  during  which  the  ship  was  under  necessary 
repair.  These  are  incidental  to  the  repairs,  and,  being 
so,  must  be  governed  by  the  same  rule.  It  is  a  general 
principle  (subject  to  some  exceptions  which  may  easily 
be  explained,)  that,  where  underwiters  are  liable  to 
indemnify  for  any  part  of  a  loss,  they  must  indemnify 
for  the  whole.  Now^  in  the  case  of  any  damage  which 
is  the  subject  of  general  contribution,  the  wages  and 
other  expenses  of  the  crew  during  the  time  of  repair j 
which  are  in  the  nature  of  accessaries  to  the  prin- 
cipal expense,  that  of  repairing,  must  also  be  the  subject 

(a)  And  see  Boulay-Paty,  Cours  de  Droit  Commercial  Maritime,  tit.  Xd 
s.  16.  torn.  4.  p.  16. 

(6)  Traitei  sur  Differentes  Matieres  de  Droit  Civil,  torn.  3me.  p.  18, 
(2d  ed.  1781). 

of 
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1836.       of  general  contribution.  In  Abbott  on  Shippings  Part  IIL 
ch.  8.  s.  7.  p.  350.  (5th  ed.),  it  is  said,  "  But  if  a  ship 
against       should  necessarilv       into  an  intermediate  port  for  the 

Salvadok.  .  . 

purpose  only  of  repairing  such  a  damage  as  is  in  itself 
a  proper  object  of  general  contribution,  possibly  the 
wages,  &c.  during  the  period  of  such  a  detention,  may 
also  be  held  to  be  general  average,  on  the  ground  that 
the  accessary  should  follow  the  nature  of  its  principal." 
The  author  does  not  apply  this  to  insurances,  which  are 
not  the  subject  of  his  work ;  but  the  passage  seems  to 
warrant  such  an  application  of  the  doctrine,  that  the 
accessary  is  to  follow  its  principal.  Now,  here,  the 
underwriters  were  indisputably  bound  to  make  good 
the  expense  of  the  repairs :  they  must,  therefore,  bear 
the  accessary  expense.  Suppose,  in  the  case  put  in 
the  extract  just  given,  the  owner  of  goods,  who  was 
liable  to  the  general  average,  had  insured  these  goods, 
the  underwriters  would  have  to  make  good  the  payment 
of  the  wages,  &c.  Why  should  the  same  principle  not 
be  applied,  where  the  insurance  is  on  the  ship,  to  the 
share  of  general  average  which  falls  on  the  owner  of 
the  ship?  And,  if  there  be  no  cargo,  and  conse- 
quently no  one  to  contribute  to  a  general  average,  can 
that  make  any  difference  in  the  liability  of  the  under- 
writers ?  Can  it  be  contended  that  the  principle  holds 
if  there  be  a  single  bale  of  goods  on  board,  but  ceases  to 
be  applicable  if  there  be  no  cargo  ?  When  the  damage 
is  to  the  subject  insured,  that  is  a  partial  lossj  to  which 
the  underwriter  is  liable ;  and  it  is  immaterial  to  inquire 
whether  it  be  a  general  average  or  not,  the  underwriter 
being  liable  to  the  assured  in  the  whole  (though,  if  it  be 
a  general  average,  he  may  claim  contribution  from  those 

liable 
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liable  to  contribute);  so  that,  in  such  a  case,  as  between  1836. 
the  underwriter  and  the  assured,  particular  and  general 

Dk  Vaux 

average  become  identical.    In  Fletcher  v.  Poole  [a)  it  against 
was  held  that  the  extraordinary  wages  and  provisions 
expended  during  the  detention  of  the  ship  could  not 
be  recovered  on  a  policy  on  the  ship.    But  that  was  a 
mere  case  of  detention  to  refit  :  the  plaintiff  claimed 
only  the  wages  and  provisions  expended  during  her 
repairs.    It  does  not  appear  that  the  repairs  were  oc- 
casioned by  any  thing  but  ordinary  wear  and  tear,  or  by 
any  thing  for  which  the  underwriters  were  liable.  The 
same  remark  applies  to  the  cases  of  Eden  v.  Poole  (b) 
and  Robertson  v.  Ewer  {c).    In  Power  v.  Whitmore  {d) 
the  wages  and  provisions  of  the  crew  expended  while 
the  ship  was  in.  port  repairing  a  damage  occasioned 
by  a  tempest  were  held  not  to  be  the  subject  of  ge- 
neral average;  and,  consequently,  the  plaintiff,  whose 
insurance  was  on  goods,  could  not  recover  against  his 
underwriter  money  paid  by  him  as  a  contribution  to 
such  expenses.    That  decision  was  on  the  ground  that 
there  had  been  no  sacrifice  of  a  part  to  preserve  the 
whole,  and  consequently  no  general  average  to  which 
the  plaintiff  was  liable  to  contribute ;  reasoning  which 
does  not  shew  that  the  underwriter  on  the  ship  would 
not  be  liable  to  pay  the  expenses  in  question,  but  rather 
that  he  would  be ;  for  there  is  no  doubt  that  the  prin- 
cipal damage  to  which  the  expenses  in  question  were 
accessar}^,  being  a  damage  to  the  ship  by  the  perils  of 
the  sea,  would  be  one  to  which  he  would  be  liable, 
though  the  underwriter  on  goods  (the  defendant  in 

(a)  ,  1  Park,  Ins.  ch.  2.  p.  89.  7th  ed. 

(b)  1  Park,  Ins.  ch.  2.  p,  91.  7th  ed. 

(c)  1  T.  R.  127.  {d)  4ivi.     S.  141. 

Power 
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1836.  Power  v.  Whitmore  {a))  would  not,  according  to  the 
"    '         doctrine,  laid  down  in  Abbott  on  Shipvino'^  Part  III. 

De  Vaux  ^ 

against       ch.  8.  s.  7.  p.  350.  (5th  edit.),  that  such  expenses  are  not 

Salvador. 

matter  of  general  average,  but  "  must  fall  on  the  ship 
alone."  Whoever  is  liable  to  the  damage  sustained 
by  the  ship  must  therefore  sustain  such  expenses.  It 
follows  that  the  underwriter  on  the  ship,  who  is  clearly 
liable  to  the  damage  which  the  ship  sustains,  must  pay 
these  expenses  also.  A  stater  of  averages  arranges  the 
losses  in  three  columns,  headed  respectively,  "  General," 
"  Ship,"  "  Owners  ;  "  and  under  "  Ship  "  he  sets  down 
all  to  which  the  underwriters  on  the  ship  are  liable.  So 
Buller  J.,  in  Eden  v.  Poule  (b),  held  the  underwriters 
on  the  ship  and  goods  not  liable,  because  "  the  freight, 
and  not  the  ship,"  was  liable  to  the  loss.  In  the  last 
cited  passage  in  Abbott,  the  author  refers  to  the  Code  de 
Commerce,  art.  403.  (c).  There  the  expenses  of  the 
wages  and  provisions  of  the  crew,  during  the  detention 
by  a  foreign  power,  or  by  the  necessity  for  repairs,  are 
classed  together  as  particular  averages  ;  and  the  article 
is  cited  in  the  conference  of  the  modern  law  with 
Emerigon  (vol.  i.  p.  619.  ch.  xii.  s.  41.  ed.  1827),  by 
Boulay-Paty,  The  same  author,  in  a  work  of  his  own, 
Cours  de  Droit  Commercial  Maritime,  voL  iv.  p.  40.  tit* 

(a)  AM.  ^S.  141.  (6)  Vark,  Ins.  ch.  2.  p.  91.  7th  ed. 

(c)  Tit.  Heme,  «  Sont  avaries  particulieres  : — 1°  le  dommage  arriv^ 
aux  marchandises  par  leur  vice  propre,  par  la  tempete,  prise,  naufrage  ou 
^chouement ;  —  2°  les  frais  faits  pour  les  sauver ;  —  S°  la  perte  des  cables, 
ancres,  voiles,  mats,  cordages,  causae  par  tempete  ou  autre  accident  de 
merj; — les  d^penses  resultant  de  toutes  relaches  occasionnc^es,  soit  par  la 
perte  fortuite  de  ces  objets,  soit  par  le  besoin  d'avitaillement,  soit  par 
voie  d'eau  a  r^parer ;  —  4'-'  la  nourriture  et  le  loyer  des  matelots  pendant 
la  detention,  quand  le  navire  est  arrets  en  voyage  par  ordre  d'une  puissance, 
et  pendant  les  reparations  qu'on  est  oblige  d'y  faire,  si  le  navire  est 
affr^te  au  voyage." 

X.  s.  16.^ 
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X.  s.  16.,  says  that,  in  case  of  the  arrest  or  other  de-  1836. 
tention  of  a  vessel  after  departure  (and  in  the  passage 

De  Vaux 

just  cited,  arrest  "  par  ordre  d'une  puissance"  is  placed  against 

Salvador. 

in  the  same  class  with  detention  for  the  purposes  of  re- 
pair), the  insurers  must  bear  the  loss  resulting  from  the 
cost  of  provisions  and  wages  of  the  crew.  This  is  also 
the  American  law(<2).  Some  foreign  authorities  class  such 
expenses  as  general  average,  on  the  same  principle  as 
that  upon  which  expenses  of  going  into  port  to  preserve 
a  ship  are  so  classed :  this  is  apparently  an  extension  of 
the  Rhodian  law,  by  which  ajactus  was  requisite  (b). 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  in  this  term  {January  30th) 
delivered  the  judgment  of  the  Court. 

This  was  a  motion  for  a  new  trial  in  an  action  of  as- 
sumpsit, tried  before  me  at  Guildhall,  on  the  insurance 
of  a  ship,  for  loss  by  perils  of  the  sea.  The  jury  found 
a  verdict  according  to  my  direction,  excluding  the  ex- 
pense for  wages  and  provisions  incurred  from  the  time 
of  her  repairing  damage  sustained  from  a  storm,  and 
excluding  also  the  sum  of  money  which  the  owners  had 
paid  in  consequence  of  some  proceedings  commenced  in 
the  Court  of  Admiralty  at  Calcutta,  in  consequence  of 
an  accidental  collision  with  another  vessel  in  the  Hoogly 
river.  The  new  trial  was  moved  for  on  the  ground 
that  both  these  heads  of  damage  ought  to  have  been 
taken  into  account  by  the  jury. 

(a)  See,  however,  Phillips's  Treatise  on  the  Law  of  Insurance^  vol.  i. 
ch.  xvi.  sec.  1.  p.  370.  (Boston,  U.  S.  1823). 

(6)  See  Pardessus,  Cours  de  Droit  Commercial,  torn.  2.  part  iv.  tit.  iv, 
ch.  iv.  sect.  i.  §  v.  (740),  and  part  iv.  tit.  v.  ch.  i.  sect.  ii.  §  i.  (773). 

We 
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1836.  We  think  it  clear,  on  authority,  that  the  former  item 

ought  not  to  be  allowed.  As  long  ago  as  1769,  in 
against  Fletcher  v.  Poole  {a),  the  point  was  decided  by  Lord 
Mansfield  at  Nisi  Prius.  The  doctrine  has  been  cited  in 
the  text-books  ever  since  that  period,  and  is  expressly 
recognised  by  Butter  J.  in  Rohertsori  v.  E'wer  (b).  The 
facts  of  that  case  did  not  indeed  require  the  doctrine, 
which  is  merely  assumed  in  the  argument  of  that  learned 
Judge  to  illustrate  his  opinion  on  the  case  then  before 
the  Court.  Mr.  Maule  therefore  urged  that  the  law 
rested  on  a  single  decision  of  Lord  Mansfield's  at  Nisi 
Prius ;  but,  when  we  consider  the  high  authority  of  that 
great  master  of  insurance  law,  —  that  that  case  was  un- 
questioned,— that  it  received  the  sanction  of  so  eminent 
a  lawyer  as  Mr.  Justice  Buller,  who  treats  it  as  clear 
enough  to  lay  the  foundation  of  an  argument  from 
analogy; — when  it  is  fully  adopted  in  the  works  of  dis- 
tinguished writers  on  the  subject ;  —  and,  above  all, 
when  we  find  ilo  trace  of  even  a  claim  being  set  up  in- 
consistent with  it  for  a  period  of  near  70  years,  though 
the  facts  must  have  afforded  the  opportunity  many  thou- 
sands of  times,  we  think  this  point  must  be  regarded 
as  fully  established,  and  that  we  should  not  be  justified 
in  casting  any  doubt  upon  it. 

We  would  only  further  observe  that  the  passage 
cited  from  Lord  Tenterden's  excellent  work  {c)^  which 
speaks  of  these  expenses  as  being  in  the  nature  of  an 
accessary  to  a  principal,  is  confined  to  the  questions  of 
contribution  which  may  exist  between  the  owners  and 
the  freighters,  and  does  not  in  anywise  relate  to  the  de- 


(a)  1  Park,  Ins.  ch.  ii.  p.  89.  7th  ed. 

(c)  Abbott  on  Shipping,  350. 


(&)  1  T.  R.  132. 

mands 
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mands  which  may  be  preferred  against  underwriters.  1836. 
It  therefore  furnishes  no  proof  that  he  differed  from  the 

^  De  Vaux 

doctrine  above  alluded  to.    On  the  contrary,  if  he  had  against 
intended  to  do  so,  he  could  hardly  have  failed  to  ex- 
press his  dissent  in  direct  terms. 

The  second  point  appears  to  be  entirely  new,  which 
circumstance  is  not  so  strong  an  argument  against  it  as 
against  the  former  claim,  because  the  event  is  likely  to 
have  been  of  much  less  frequent  occurrence.  But,  if  we 
look  for  the  principle  on  which  Fletcher  v.  Poole  [a)  was 
decided,  it  must  obviously  be  that  well-known  maxim 
of  our  law,  in  jure  non  remota  causa  sed  proxima  spec^ 
tatur,  "  It  were  infinite "  (says  Bacon  (b)  )  "  for  the 
law  to  judge  the  causes  of  causes,  and  their  impulsions 
one  of  another ;  therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  farther  degree."  Such  must  be  under- 
stood to  be  the  mutual  intention  of  the  parties  to  such 
contracts.  Then  how  stands  the  fact?  The  ship 
insured  is  driven  against  another  by  stress  of  weather ; 
the  injury  she  thus  sustains  is  admitted  to  be  direct,  and 
the  insurers  are  liable  for  it.  But  the  collision  causes 
the  ship  insured  to  do  some  damage  to  the  other  vessel ; 
and,  whenever  this  effect  is  produced,  both  vessels  being 
in  fault,  a  positive  rule  of  the  Court  of  Admiralty  re- 
quires the  damage  done  to  both  ships  to  be  added 
together,  and  the  combined  amount  to  be  equally 
divided  between  the  owners  of  the  two.  It  turns  out 
that  the  ship  insured  has  done  more  damage  than  she 
has  received,  and  is  obliged  to  pay  the  owners  of  the 

(a)  1  Park,  Ins,  ch.  ii.  p.  89.  7th  ed. 

(6)  Maxims  of  the  Law,  p.  35.  of  Law  Tracts,  1737. 

other 
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1836.       other  ship  to  some  amount,  under  the  rule  of  the  Court 
of  Admiralty.    But  this  is  neither  a  necessary  nor  a 

De  Vaux 

against  proximate  effect  of  the  perils  of  the  sea ;  it  grows  out  of 
ALVA  DOR.  arbitrary  provision  in  the  law  of  nations  from  views 
of  general  expediency,  not  as  dictated  by  natural  justice, 
nor  (possibly)  quite  consistent  with  it;  and  can  no 
more  be  charged  on  the  underwriters  than  a  penalty 
incurred  by  contravention  of  the  revenue  laws  of  any 
particular  state,  which  was  rendered  inevitable  by  perils 
insured  against. 

We  think  therefore  that  no  rule  ought  to  be  granted. 

Rule  refused. 
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RicKETTs  against  Bodenham  and  Others. 
Same  against  Same. 
Same  against  Same. 

THE  defendants,  being:  the  churchwardens  of  the  pa-  Stat.  53  G.  3. 
,         .   ,  c.  127.  S.7., 

rish  of  Presteign,  in  the  diocese  of  Hereford,  for  the  which  gives 

power  to  a  jus- 
year  commencing  at  Easter  1830,  instituted  a  suit  on  the  tice  to  enforce 

8th  of  Jw/j/  1830,  against  the  plaintiff,  in  the  Consistory  I'^sum^ill^der 

Court  of  Hereford,  for  three  church  rates,  amounting  se-  a°chu"(.h-rat°e^ 

verally  to  5/.  1 55.,      6s.  3d.,  and  4Z.  6s.  2>d.,  assessed  by  ^^^f^^^^^^^f 

the  churchwardens  for  the  years  1827,  1828,  and  1829  rate  has  not 

been  ques- 

respectivelv.  Before  they  had  proceeded  beyond  the  libel,  tioned,  nor  the 

^  .  ...  liability  of  the 

they  amended  the  libel,  by  abandoning  their  claim  for  party,  takes 

111111         away  the  juris- 

all  but  the  rate  or  4/.  6s.  3d.  made  by  the  churchwardens  diction  of  the 

for  1829.  A  decree  was  pronounced  against  the  plaintiff,  qq^^i  in  such 

with  costs.    He  then  appealed  to  the  Court  of  Arches,  ^^g^^  i^^^ie 

which  affirmed  the  decree,  with  costs.  He  then  appealed  y.^\'^,\*y  . 

*■  ^  liabihty  be  m 

affain  to  the  Court  of  Delegates,  w^hich  also  affirmed  the  question,  the 

^  ....  Ecclesiastical 

decree,  with  costs.    Three  significavits  were  issued  from  Courts  have 

jurisdiction, 

the  several  courts,  for  the  sum  of  4/.  6s.  3d.  and  costs,  though  the 

,    ,  1*1  •      1  party  has  not 

and  three  several  writs  qe  contumace  capiendo.  been  sum- 

In  Trinity  term  last  Sir  F.  Pollock  obtained  three  ™j°ustfce.^^°^^ 

Therefore, 

where  a  party,  not  having  been  summoned  before  a  justice,  was  libelled  in  the  Consistory 
Court  for  a  sum  which,  on  the  face  of  the  proceedings,  was  less  than  10/.,  due  upon  a 
church-rate,  and  sentence  was  given  against  hini,  this  Court  refused  to  grant  a  prohibition, 
upon  the  ground  that  the  validity  of  the  rate  was  questioned  in  the  proceedings  in  the 
Ecclesiastical  Courts. 

And  afterwards,  it  appearing,  by  more  particular  reference  to  the  pleadings  themselves, 
that  tliey  did  not  disclose  whether  or  not  the  validity  was  questioned,  this  Court  held  that 
that  circumstance  alone  did  not  authorise  it  to  issue  a  prohibition. 

Semble,  that  the  Consistory  Court  of  the  Bishop,  the  Court  of  Arches,  and  the  Court  of 
Delegates,  are  superior  courts  ;  and  that  after  sentence,  unless  defect  of  jurisdiction  be 
apparent  on  the  proceedings  therein,  it  will  not  be  intended. 

Semble,  that,  on  a  motion  for  prohibition  as  above,  this  Court  will  look  only  to  the  pro- 
ceedings in  the  Ecclesiastical  Court,  and  not  to  affidavits,  for  ihe  purpose  of  ascertaining 
whether  the  validity  of  the  rate  was  there  questioned. 

Vol.  IV.  F  f  rules 
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1836.  rules  to  shew  cause  why  writs  of  prohibition  should  not 
issue  to  the  three  ecclesiastical  courts  respectively?  on 

RiCKKTTS 

against  the  ground  that  stat.  53  G.  3.  c.  127.  5.  7.  (a)  took  away 
the  jurisdiction  of  the  spiritual  courts  in  cases  where 
the  claim  made  is  for  a  church  rate  under  lOl.  The 
affidavit  in  support  of  the  rule  stated  the  above  facts, 
and  that  questions  respecting  the  validity  of  the  writs 
and  significavits  were  pending  before  this  Court  and 
the  Court  of  Chancery ;  and  that  the  plaintiff  believed 
the  whole  of  the  writs  and  significavits  to  be  irregular, 
invalid,  and  illegal ;  that  previously  to  the  commence- 
ment of  the  suit  he  had  not  been  summoned,  nor,  to  his 
knowledge  and  belief,  had  any  proceedings  been  taken 
against  him,  before  any  justice  of  the  peace ;  and  that 
previously  to  such  commencement  the  validity  of  the 
rates  had  not,  to  his  knowledge,  been  questioned  in  any 
ecclesiastical  court.  There  were  also  statements  for 
the  purpose  of  shewing  that  the  sentence  of  the  Consis- 
tory Court  was  wrong  on  a  point  of  practice. 

By  the  affidavits  in  answer,  it  appeared  that  Mr. 
Micketts,  after  the  affirmation  of  the  sentence  by  the 
Court  of  Delegates,  presented  a  petition,  and  also  a  sup- 
plemental petition,  to  the  King  in  Council,  for  a  com- 
mission of  review,  which  petitions  M-ere  referred  to  the 
Lord  Chancellor,  and  rejected  ;  that,  before  the  sig- 
nificavit  from  the  Consistory  Court  of  Hereford  issued, 
as  mentioned  in  the  affidavit  in  support  of  the  rule,  a 
significavit  had  issued  from  the  same  court,  which  had 
been  quashed  for  irregularity  on  motion  before  the 
Lord  Chancellor,  and  that  no  writ  de  contumace  ca- 
piendo had  issued  thereon  ;  that  motions  were  after- 

(a)  See  the  clause  set  out,  antd,  p.        note  (a). 

wards 
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wards  made  in  Chancery  to  quash  the  three  signi-  1836. 
ficavits  mentioned  in  the  affidavit  in  support  of  the 

RlCKETTS 

rule ;  that  the  Court  of  Chancery  had  then  quashed  the  against 
significavit  from  the  Consistory  Court  which  had  issued 
after  the  quashing  of  the  previous  one,  but  had  sus- 
tained those  from  the  other  two;  that,  in  the  proceedings, 
Mr.  Ricketts  had  questioned  the  validity  of  the  rate; 
that,  in  the  proceedings  before  the  Court  of  Delegates, 
he  had  printed  the  whole  of  the  rates  of  1830  and  1832; 
and  that,  in  his  petition  for  the  commission  of  review, 
he  had  insisted  on  the  invalidity  of  the  rate,  on  the  fol- 
lowing grounds,  viz.  that  it  contained  on  the  face  of  it 
an  unequal  and  fraudulent  assessment,  that  it  was  made 
partly  for  an  illegal  purpose,  that  there  was  no  proof 
in  the  cause  that  the  rate  was  duly  made,  and  with  legal 
notice,  as  asserted  in  the  libel;  that  the  rate  was  not 
stated  in  the  libel,  though  found  in  the  sentence,  to 
have  been  made  at  a  meeting  of  the  landholders ;  and 
that  there  was  no  proof  that  the  inhabitants  who  at- 
tended were  landholders.  The  affidavits  further  stated 
that  Mr.  Ricketts  had  never,  during  the  proceedings, 
raised  the  question  as  to  his  not  having  been  summoned 
before  the  justices;  that  the  objections  on  the  point  of 
practice  had  formed  the  subject  of  the  appeal ;  and  that, 
before  the  suit  commenced,  Mr.  Ricketts  had,  on  being 
applied  to  for  the  rate,  refused,  alleging  as  his  reason 
that  the  rate  was  illegal  for  stating  a  part  of  his  land  to 
be  situate  in  a  wrong  township  of  the  parish. 

The  case  was  argued  in  last  Michaelmas  term,  No- 
vember 24th  {a)  and  25th  (a),  and  in  this  term,  January 
28th  {b), 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 

(b)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

F  f  2  Sir 
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1836.  Sir  John  Campbell,  Attorney-General,  shewed  cause. 

"  Sentence  having  been  pronounced  in  each  of  the  three 

KiCKETTS 

against       courts,  no  prohibition  can  issue ;  In  the  matter  of  Poe  (a), 

BODENHAM.       .  -11 

in  the  case  of  a  court  martial;  unless  upon  the  face 
of  the  proceedings  there  be  no  jurisdiction ;  Buggin 
V.  Bennett  (b),  in  the  case  of  the  Court  of  Admiralty ; 
Blacquiere  v.  Ha'wJdns  (c),  in  the  case  of  the  Lord 
Mayor's  Court  in  London  ;  Full  v.  Hiitchins  {d),  in  the 
case  of  an  ecclesiastical  court.  Other  authorities  are 
collected  in  Harrison\s  Digest,  Inferior  Courts,  iii.  2., 
and  Com,  Dig.,  Prohibition  (D).  In  Goidd  v.  Gap- 
per  {e)  it  appeared,  upon  a  declaration  in  prohi- 
bition, which  was  demurred  to,  that  an  ecclesiastical 
court  had  put  a  wrong  construction  on  an  act  of  par- 
liament, and  this  Court  (after  sentence)  directed  that 
the  prohibition  should  stand.  There  the  nature  of  the 
question  entertained  by  the  ecclesiastical  court,  and 
the  decision  to  which  that  court  came,  were  collected 
from  the  proceedings  as  set  forth  in  the  declaration  in 
prohibition  and  admitted  by  the  demurrer.  That 
case  shews  how  the  defendant  here  should  have  raised 
the  question  of  the  jurisdiction  of  the  ecclesiastical 
court,  so  as  to  make  the  case  cognisable  by  this  Court 
after  sentence.  If,  in  this  case,  the  plaintiff  were  to 
declare  in  prohibition,  nothing  would  appear  but  the 
libel  and  sentence.  Upon  demurrer,  as  in  Goidd  v. 
Gapper  [e),  to  such  a  declaration,  the  defendant  must 
have  had  judgment.  Supposing  the  proceedings  to  be 
properly  before  the  Court,  the  question  is,  whether 
they  necessarily  shew  want  of  jurisdiction.    It  will  be 

(a)  5  B.  c|-  Ad.  681.  (b)  4  Burr.  2035. 

(c)  1  Bovg.  378  (d)  2  Cowp.  422. 

(e)  5  East,  345. ;  ana  see  Gare  v.  Gapper,  3  East,  472. 

said 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


4.37 


said  that  stat.  53  G.  3.  c.  127.  s.  7.,  by  giving  to  two  1836. 
iustices  of  the  peace  power  to  enforce  the  rate  in  ' 

J  '  RiCKETTS 

cases  under  10/.,  impliedly  takes  away  the  power  of  against 

BODENHAM. 

the  ecclesiastical  court  in  such  cases ;  and  that  here 
the  rate  proceeded  for  appears  on  the  proceedings  to 
have  been  under  10/.    The  object  of  that  provision  was 
to  prevent  the  necessity  of  summoning  before  an  eccle- 
siastical tribunal  parties  who  refused  to  pay  small  rates, 
but  did  not  dispute  their  legal  liability  to  do  so,  as 
Quakers.    But,  even  admitting  that  the  power  of  the 
ecclesiastical  court  is  taken  away  by  implication  where- 
ever  power  is  given  to  the  justices  (though  it  might 
be  argued  that  in  such  cases  the  jurisdictions  are  co- 
ordinate), still  the  statute  gives  the  power  to  the  justices 
only  where  the  validity  of  the  rate  has  not  been  ques- 
tioned in  any  ecclesiastical  court,  and  expressly  saves 
the  power  of  that  court,  where  the  validity  of  the  rate, 
or  the  liability  of  the  person,  is  questioned.   It  does  not 
appear  on  the  face  of  these  proceedings  that  the  validity 
or  liability  was  not  questioned ;  and  the  Court  will 
presume   in  favour  of  the  sentence  whatever  is  ne- 
cessary to  give  jurisdiction :  the  prohibition  cannot  go, 
unless  the  proceedings  be  necessarily  on  the  face  of 
them  without  jurisdiction,  and  this  they  are  not  if  any 
state  of  facts  consistent  with  them  can  be  suggested 
which  would  give  jurisdiction.    Further,  it  appears  by 
the  affidavits  that  the  plaintiff  did  in  fact  dispute  the 
validity  of  the  rate.    \_Coleridge  J.  How  can  we  notice 
that  fact  upon  affidavit  ?]    If  facts  not  on  the  face  of 
the  proceedings  can  be  noticed,  the  Court  will  see  that 
this  prohibition  could  not  have  gone  even  before  sen- 
tence, especially  as' it  does  not  appear  that  the  plaintiff, 
when  before  the  ecclesiastical  court,  made  the  com- 
V  F  f  3  plaint 
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1836.  plaint  now  raised  in  his  affidavit,  that  he  had  not  been 
'  summoned  before  justices ;  and  the  appeals  are  the 

RiCKETTS  J  '  I  r 

against      act  of  the  plaintiff  himself. 

BODENHAM. 

Sir  Frederick  Pollock^  contra.  The  amount  proceeded 
for  is  less  than  10^'.  The  parties  had  no  right  to 
unite  the  by-gone  rates  with  another,  in  order  to  carry 
the  sum  above  10/. ;  and  all  but  the  last  rate,  which  is 
under  10/.,  was  abandoned.  Therefore  it  is  as  if  the 
last  rate  alone  had  been  demanded  at  first.  The  stat. 
53  G.  3,  c.  127.  5.  7.  expressly  preserves  the  jurisdiction 
of  the  ecclesiastical  courts  in  causes  touching  the 
validity  of  the  rate,  and  their  power  to  enforce  payment, 
where  the  amount  exceeds  10/.  This  shews  that  the 
previous  part  of  the  section,  by  conferring  the  power 
upon  two  justices  when  the  sum  does  not  exceed  10/., 
takes  it  away  in  such  cases  from  the  ecclesiastical 
courts.  Besides,  the  mere  fact  that  there  is  a  remedy 
in  the  temporal  courts  is  ground  for  a  prohibition  to 
the  spiritual  courts  («).,  It  is  said  in  Co.  Lit,  96  5., 
"  And  here  is  implied  another  maxim  of  the  law,  that 
where  the  common  or  statute  law  giveth  remedy  in  foro 
seculari^  (whether  the  matter  be  temporal  or  spiritual) 
the  conusance  of  that  cause  belongeth  to  the  king's 
temporal  courts  only ;  unless  the  jurisdiction  of  the 
ecclesiastical  court  be  saved  or  allowed  by  the  same 
statute  to  proceed  according  to  the  ecclesiastical  laws." 
It  is  true  that  the  ecclesiastical  courts  still  retain  the 
jurisdiction  for  any  amount,  where  the  validity  of  the 
rate,  or  the  personal  liability,  is  disputed ;  but  that 
power  is  preserved  merely  by  the  enactment  that  the 

(a)  But  see  Cranden  v.  Walden,  S  Lev.  11, 

justices 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


439 


justices  shall  "forbear  giving  judgment,"  on  receiving  1836. 
notice  from  the  party,  and  that  then  the  person  de-      '  [ 

XVICX  E.TTS 

manding  may  proceed  as  before  the  act.    This  shews  against 

BODENHAM. 

that  the  jurisdiction  does  not  vest  in  the  ecclesiastical 
courts,  where  the  amount  is  less  than  10/.,  till  the  party 
has  been  summoned  before  the  justices ;  for  he  otherwise 
has  no  opportunity  of  giving  the  notice.  Now  here  the 
plaintiff  never  was  so  summoned ;  the  proceedings  in 
the  ecclesiastical  court  are  therefore  merely  void,  and 
it  is  immaterial  what  the  plaintiff  did  before  a  court 
which  had  no  cognisance  of  the  question.  Then  it  is 
said  that  the  application  is  too  late.  In  the  matter  of 
Poe  {a)  is  not  an  authority  for  the  point  contended  for : 
there  the  sentence  was  executed  before  the  application 
was  made.  If  the  matter  appear  to  be  out  of  the  juris- 
diction of  the  Court,  the  prohibition  may  go  after  sen- 
tence, and  even,  in  some  cases,  after  execution.  The  au- 
thorities are  collected  in  Com.  Dig.  Prohibition  (D).  A 
cause  cannot  indeed  be  properly  said  to  be  fully  over 
while  the  execution  is  in  fieri ;  and,  until  all  be  done 
which  the  court  below  can  do,  the  prohibition  may 
issue.  Here,  as  to  the  Consistory  Court  at  all  events, 
the  significavits  which  they  have  issued  turn  out  to  be 
incorrect,  and  they  may  grant  a  fresh  monition ;  Austen 
v.  Dugger  {b) :  the  suit  below  is  therefore  still  in  fieri. 
It  is  said  that  the  plaintiff  has  chosen  to  appeal ;  but, 
if  he  had  not  appealed,  the  only  difference  in  the  result 
would  have  been  that  he  would  have  earlier  been  in  the 
position  in  which  he  is  now.  By  stat.  1  W.  4.  c.  2], 
s.  1.  application  for  prohibition  may  now  be  made  upon 
affidavit  only.    Even  admitting  it  to  be  necessary  that 


(a)  5B.  ^  Ad.  681.  {b)  1  Add.  Eccl.  Hep.  S07. 

F  f  4  the 


440 


CASES  IN  HILARY  TERM 


1836. 


RlCKETTS 

against 

BOCENHAM. 


the  defect  of  jurisdiction  should  appear  on  the  proceed- 
ings, they  show  that  the  sum  demanded  was  less  than  10/. 
But  the  rule  suggested  on  the  other  side  as  to  this  point 
is  inaccurate.  It  is  true  that,  in  the  case  of  superior 
courts,  unless  on  the  face  of  the  record  there  be  neces- 
sarily a  want  of  jurisdiction,  every  thing  essential  to  the 
jurisdiction  shall  be  intended  ;  but,  in  the  case  of  infe- 
rior courts,  all  that  is  essential  to  the  jurisdiction  must 
appear  on  the  face  of  the  proceedings,  otherwise  the 
jurisdiction  will  not  be  presumed ;  2  Bacon^s  Abridg- 
ment, Courts,  D.  3.  and  4. ;  7th  ed.  So  that  the  pro- 
ceedings are  bad,  for  want  of  shewing  that  the  validity 
of  the  rate,  or  the  liability  of  the  party,  was  in  ques- 
tion. [Sir  J,  Campbell.  The  authorities  cited  as  to 
inferior  courts  do  not  apply  to  the  spiritual  courts, 
which  are  courts  Christian  and  superior,  though  liable 
to  prohibition  if  they  exceed  their  jurisdiction.  As  to 
the  argument  that  a  new  monition  may  issue,  that,  at 
any  rate,  does  not  apply  to  the  Court  of  Arches,  nor 
the  Court  of  Delegates,  the  significavits  of  these  two 
courts  having  been  held  good,  and  those  courts  having 
therefore  no  more  to  do.] 

Cur,  adv.  mlt. 


Lord  Denman  C.  J.,  in  this  term  (February  1st), 
delivered  the  judgment  of  the  Court. 

There  were  three  cases  of  application  for  a  prohi- 
bition in  the  same  cause;  the  first  to  the  Consistory 
Court  of  the  diocese  of  Hereford,  the  second  to  the  Court 
of  Arches,  the  last  to  the  Court  of  Delegates,  in  each  of 
which  courts  successively  sentence  had  passed  against 
the  applicant. 

It  appeared  that  the  original  suit  had  been  to  enforce 

the 
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the  payment  of  a  church-rate  amounting  to  4/.  6s.  3d.,  1836. 
and  that  the  defence  had  been  that  the  rate  was  made 

RiCKETTS 

at  a  meeting  of  which  no  due  and  legal  notice  had  been  against 

BODENHAM 

given,  that  it  was  made  for  an  illegal  purpose,  and 
shewed  upon  the  face  of  it  an  unequal  and  fraudulent 
assessment. 

On  shewing  cause  against  the  motion,  it  was  con- 
tended that  the  only  ground  of  prohibition  suggested 
was  a  supposed  want  of  jurisdiction  in  the  court  below 
to  proceed  in  the  matter  of  a  church-rate,  where  the 
sum  to  be  recovered  did  not  exceed  10/.,  but  that  the 
objection,  coming  after  sentence,  was  too  late,  unless  it 
appeared  on  the  face  of  the  proceedings  in  that  court. 
And  there  is  no  doubt  that,  in  the  case  of  prohibitions 
to  be  granted  Jbr  the  sake  of  trial,  as  distinguished  from 
those  which  are  to  be  granted  upon  account  of  a  wrong 
trial  or  erroneous  judgment,  the  rule  is  established, 
that  a  party  neglecting  to  contest  the  jurisdiction  in  the 
first  instance,  and  taking  his  chance  of  a  favourable 
decree,  shall  not  be  allowed  after  sentence  to  allege  the 
want  of  jurisdiction  as  a  ground  of  prohibition,  unless 
the  defect  appears  on  the  face  of  the  pleadings.  The 
justice  of  the  rule  is  very  apparent,  and  the  propriety  of 
the  exception  scarcely  less  so ;  for  it  is  the  duty  of  this 
Court  to  restrain  any  encroachment  of  jurisdiction  in 
the  inferior  courts,  and  therefore  it  interferes  for  the 
sake  of  the  public,  and  not  of  the  individual,  where,  the 
want  of  jurisdiction  appearing  on  the  face  of  the  pro- 
ceedings, the  case  might  become  a  precedent,  if  allowed 
to  stand  without  impeachment. 

In  support  of  the  application.  Sir  F.  Pollock  scarcely 
disputed  this  general  doctrine ;  but  he  contended  that, 
inasmuch  as,  on  the  face  of  the  libel,  the  suit  appeared 

to 
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to  be  for  a  rate  under  10/.,  the  want  of  jurisdiction  was 
from  that  circumstance  alone,  and  by  itself,  apparent. 
It  is  necessary  therefore  to  examine  the  statute  53  G.  3. 
€,  127.  s,  7.  to  see  whether  this  argument  is  main- 
tainable. 

That  section  commences  with  a  preamble,  stating  the 
expediency  that  church  or  chapel  rates  of  limited 
amount,  unduly  refused  or  withheld,  should  in  certain 
cases  be  more  easily  and  speedily  recovered.  It  then 
goes  on  to  provide  for  the  case  of  a  refusal  or  neglect 
by  any  one  duly  rated  to  a  church  rate,  or  chapel  rate, 
the  validity  of  which  has  not  been  questioned  in  any 
ecclesiastical  court,  to  pay  the  sum  in  which  he  is  rated  ; 
and  gives  a  summary  mode  of  enforcement  before  two 
justices,  who  are  empowered  to  order  the  payment  of 
what  is  due  and  payable  in  respect  of  such  rate,  so  as 
the  sum  ordered  to  be  paid  do  not  exceed  101,  There 
is  then  -an  appeal  given  to  the  sessions  against  such 
order,  with  a  stay  of  execution  pending  the  appeal. 
And  this  is  followed  by  the  material  proviso,  ^'that 
mothing  herein  contained  shall  extend  to  alter  or  inter- 
fere with  the  jurisdiction  of  the  ecclesiastical  courts  to 
hear  and  determine  causes  touching  the  validity  of  any 
church  rate  or  chapel  rate,  or  from  proceeding  to  en~ 
Jbrce  the  payment  of  any  such  rate,  if  the  same  shall  ex- 
ceed the  sum  of  10/.  from  the  party  proceeded  against." 
If  the  section  had  stopped  here,  we  should  have  thought 
It  clear  that  a  distinction  was  made  between  suits  in 
-which  the  validity  of  a  rate  was  questioned,  and  those 
in  tvhich,  the  rate  being  undisputed,  the  only  object  was 
to  enforce  the  payment ;  that,  as  to  the  former,  the  juris- 
diction of  the  ecclesiastical  courts  was  left  wholly  un- 
touched ;  in  the  latter,  it  was  by  implication  taken  away 

where 
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where  the  sum  does  not  exceed  1 0^.  This  interpretation  1 836. 
makes  the  enacting  part  of  the  section  and  the  pro-  ^^^^^^^^^ 
viso  consistent,  and  both  together  to  form  a  complete  agamsi 
enactment  on  the  subject.  But  this  view  of  the  statute 
is  made  more  clear  by  the  proviso  which  immediately 
follows,  that,  "  if  the  validity  of  such  rate,  or  the  liability 
of  the  person  from  whom  it  is  demanded  to  pay  the 
same,  be  disputed,  and  the  party  disputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  for- 
bear giving  judgment  thereupon,  and  the  person  or 
persons  demanding  the  same  may  then  proceed  to  the 
recovery  of  their  demand,  according  to  due  course  of 
law,  as  heretofore  used  and  accustomed."  This  proviso 
applies  only  to  cases  under  lOZ. ;  and  the  effect  of  it  is 
that,  even  in  such  cases,  the  moment  it  appears  that  the 
question  is  one  not  merely  of  enforcing  payment^  but 
touching  the  validity  of  the  rate,  the  summary  juris- 
diction is  at  an  end,  and  that  of  the  ecclesiastical  court 
attaches. 

If  this  interpretation  of  the  section  be  correct,  it  is 
obvious  that  the  mere  fact,  that  on  the  face  of  the  pro- 
ceedings the  suit  appears  to  relate  to  an  assessment  for 
a  sum  not  exceeding  10/.,  cannot  prove  a  want  of  juris- 
diction in  the  ecclesiastical  court  to  entertain  the  cause. 
Without  entering  into  the  argument  at  the  bar,  as  to 
presumptions  for  or  against  the  proceedings  of  inferior 
courts,  or  whether  the  doctrine  applies  to  the  eccle- 
siastical courts,  it  is  at  least  undeniable  that  this  Court 
ought  to  examine  the  whole  of  the  proceedings,  in  order 
to  collect  from  them,  if  it  can,  whether  the  suit,  admitted 
to  be  for  less  than  10/.,  was  a  suit  in  which  the  validity 
of  the  rate  or  the  liability  of  the  defendant  was  ques- 
tioned, or  whether  it  was  merely  for  enforcing  the  pay- 
ment ; 
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ment ;  this  being  the  real  point  on  which  the  questipn 
of  jurisdiction  must  depend.  ,  ^  4^ 

Now,  upon  such  examination,  it  is  obvious  that  the 
validity  of  the  rate,  and  nothing  else,  was  in  question  ; 
it  follows,  therefore,  that  there  is  no  want  of  jurisdiction 
apparent  on  the  face  of  the  proceedings :  and  it  becomes 
unnecessary  to  give  any  opinion  upon  other  points  made 
in  the  argument. 

Considering  that  Mr.  Ricketts  has  proceeded  through 
two  stages  of  appeal  without  raising  the  ground  of  ob- 
jection which  is  now  made,  we  cannot  regret  that 
all  the  authorities  warrant  us  in  discharging  this  rule. 

Rule  discharged. 

In  Easter  term  following  [April  18th)  ^vx  Frederick 
Pollock  again  applied  {a)  for  a  rule  to  show  cause  why 
a  prohibition  should  not  issue,  on  an  affidavit  by 
the  plaintiff  that  the  validity  of  the  rate  had  not  been 
questioned  in  the  ecclesiastical  court,  nor  had  the 
defendant  then  disputed  his  liability  to  pay;  that  he 
should  not  have  questioned  either,  if  he  had  been 
summoned  before  justices ;  and  that  he  conceived 
the  Court  to  have  given  judgment  on  the  supposition 
that  he  had  raised  such  a  question  before  the  eccle- 
siastical court.  The  proceedings,  as  entered  in  the 
books  of  the  Consistory  Court,  were  annexed  to  the 
affidavit;  and  the  material  part  of  them  was  as  follows. 
Mr.  Ricketts  was  cited  in  the  Consistory  Court,  in 
a  cause  of  subtraction  of  church  rates,  and  appeared 
personally.  The  libel,  as  amended,  stated  that  the 
churchwardens  for  1 829,  being  about  to  expend  money 

(a)  Before  Lord  Dcnman  C.  J.,  Liltlednle,  Fatteson^  and  Coleridge  ^s. 
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on  the  repair  of  the  parish  church  and  for  other 
things  relating  to  the  office  of  churchwardens,  met, 
January  1st,  1830,  with  some  of  the  most  substantial 
inhabitants  of  the  parish,  pursuant  to  legal  notice, 
in  order  to  make  a  church  rate  or  assessment,  and 
did  make  a  rate  at  three  pence  in  the  pound,  &c. ; 
that  Mr.  Hicketts^  at  the  time  of  the   making  the 
rate,   was   an  inhabitant,   and   occupied  within  the 
parish   property  of  certain  value  (specified   in  the 
libel),  for  which  he  was  assessed  (as  specified  in  the 
libel),  in  4/.  65.  Sc?. ;  and  that  he  had  several  times  been 
requested  to  pay  the  same,  but  refused,  and  still  did 
refuse  to  pay.    Mr.  Ricketts  prayed  to  be  furnished 
with  the  churchwardens'  accounts  for  1827,  1828,  and 
1 829,  which  the  judge  decreed.    Certain  accounts  having 
been  delivered  into  Court,  in  obedience  to  this  order, 
R,  objected  to  them  as  incomplete;  and  the  judge, 
upon   inspection,    declared  them  to   be  incomplete. 
Accounts  having  again  been  delivered  in,  i?.  still  ob- 
jected to  their  incompleteness:   the  judge,  on  i?.'s 
petition,  having  previously  allowed  him  time  to  give 
his  personal  answers,  now  allowed  further  time,  upon 
which  the  proctor  on  the  other  side  waived  the  per- 
sonal answer  of  R.    At  the  next  court,  R,  applied 
for  costs,  in  consequence   of  the   opposing  proctor 
having  waived  his  personal  answers,  upon  which  the 
judge  took  time  to  deliberate.    The  witnesses  in  sup- 
port of  the  libel  were  then  produced;  and,  upon  R, 
objecting  to  their   production,   they   were  admitted 
by  the  judge.     R.  having  failed  to  appear  at  the 
four  next  successive  courts,  the  cause  was  concluded 
at  the  last  of  these,  and  R,  monished  to  attend  and 
hear  sentence  at  the  next  court.    He  appeared  at 
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next  court,  and  protested  that  he  had  not  been 
duly  monished,  which  the  proctor  on  the  other  side 
denied ;  and  the  judge  read  and  passed  sentence ;  by 
which  it  was  declared  that  the  proctor  of  John  Bo' 
denham,  &c.,  had  prayed  for  justice  to  his  party,  but 
that  R,  had  made  no  prayer,  and  that  the  said  proctor 
had  fully  proved,  &c.,  and  that  nothing,  or  at  least 
nothing  effectual,  had  been  proved,  &c.,  on  behalf  of  R, ; 
and  the  judge  decreed  that  R,  ought  to  be  condemned, 
and  did  condemn  him,  in  the  rate  of  4/.  6s,  Sd,  with 
costs. 

Sir  Frederick  Pollock,  The  Court  will  not  refuse  to 
revise  their  judgment,  ex  debito  justitias,  if  it  shall  ap- 
pear to  have  been  founded  on  a  misconception  as  to  the 
facts.  '  It  is  now  shewn  that  the  validity  of  the  rate  does 
not  appear  to  have  been  questioned  on  the  face  of  the 
proceedings;  therefore  the  prohibition  must  go,  for 
want  of  jurisdiction  appearing,  according  to  the  rule 
referred  to  before,  that,  in  the  case  of  inferior  courtSa 
nothing  will  be  intended  in  favour  of  the  jurisdiction. 
That  rule  was  affirmed  in  Winford  v.  Powell  (a), .  Trevor 
V.  Wall  {b\  Higginson  v.  Martin  {c).  {JLittledale  J.  Those 
are  cases  of  common  law  courts,  which  are  inferior  to 
the  Courts  of  Westminster  Hall ;  but  ecclesiastical  courts 
are  not  so.]  The  fact  that  this  Court  will  restrain  the 
ecclesiastical  courts  by  prohibition  shews  that  they  are 
inferior  to  this  Court,  so  far  as  the  present  argument  is 
concerned ;  though,  in  some  sense,  they  may  be  termed 
superior  courts.  An  attempt  was  made  to  obtain  a  pro- 
hibition against  the  Lord  Chancellor,  sitting  in  bank- 

(a)  2  Ld.  Raijm,  1310.         {b)  I  T,  R.151.  (c)  2  Mod.  197. 
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ruptcy,  which  failed  («).  [^Littledale  J.  Prohibition  lies 
to  the  courts  of  a  county  palatine,  if  they  hold  plea  of 
lands  out  of  the  county  [by].  Here,  however,  the  want 
of  jurisdiction  does  appear  on  the  face  of  the  proceed- 
ings; for  the  claim  appears  to  be  less  than  10/.,  which 
takes  the  jurisdiction  from  the  spiritual  court,  unless 
it  appear  on  the  record  that  the  parties  had  previously 
been  before  justices.  \_Coleridge  J.  Nothing  appeared 
to  raise  the  question  of  jurisdiction  except  the  amount ; 
and,  by  the  statute,  if  the  validity  be  questioned,  the 
jurisdisdiction  of  the  ecclesiastical  court  is  as  it  was 
before.] 

Ctir»  adv»  vulL 


18S6. 

RiCKETTS 

against 

BODENHAM. 


Afterwards,  in  the  same  term  (Mut/  9th),  Lord 
Denman  C.  J.  said. 

The  Court  has  looked  into  this  question,  but  does  not 
consider  it  necessary  to  add  to  what  was  previously  said. 
There  will  be  no  rule. 

Rule  refused. 


{a)  In  Ex  parte  Cowan,  S  B.  ^  Aid.  123.  No  express  decision  was 
given  on  the  question,  whether  the  Court  of  King's  Bench  could  prohibit 
the  Lord  Chancellor  sitting  in  bankruptcy :  but  the  prohibition  was  re- 
fused, on  the  ground  that  no  excess  of  jurisdiction  appeared  in  the  par- 
ticular case. 

(h)  Com.  Dig,  Prohibition  (A.  1.).  That  the  courts  of  the  counties 
palatine  are  superior  courts,  see  Peacock  v.  Bell,  1  Saund,  73. 
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Clarke  and  Others  against  Spence  and  Others, 
p.  contracted    HPROVER  for  a  ship.    Plea,  the  general  issue.  The 

with  a  ship-  JL 

builder  to  build  plamtitFs  Were  merchants,  carrying  on  business  at 
a^cer^aln  sum,  Newcastle  upon  Tyne^  under  the  firm  of  Clarice^  Plum- 
instalments^L  '         defendants  were  the  assignees  of 

f  °-    John  Brunton,  a  bankrupt.    On  the  trial  before  Alder- 

ceeded ;  the 

first  instalment  ^t  the  Durham  Spring  assizes,  1834,  a  verdict  was 

when  the  vessel 

was  rammed,     fouud  for  the  plaintiffs  for  1002/.  Il5.,  subject  to  the 

the  second 

when  she  was    Opinion  of  this  Court  on  the  following  case. 
An  agent  for        On  the  24th  of  February,  1832,  Brunton,  before  his 
sup^intlnd  the  bankruptcy,  contracted,  by  a  written  agreement,  to 
vesserwas  b^Ut  huild  a  ship  (not  now  in  question)  for  the  plaintiffs,  and 
under  such  contract  was  performed  on  both  sides.    The  a^ree- 

superm-  * 

tendence,  all     ment  Commenced  with  a  specification,  stating,  under 

the  materials  _  ^ 

being  approved  several  heads  of  "  dimensions,"  "  scantling,"  "  stores," 

by  the  agent 

before  they       &c.,  the  manner  in  which  the  ship  was  to  be  built,  the 

w(?rG  used. 

The  builder  materials  to  be  used,  and  the  outfit  to  be  furnished ; 
rupt^before  the  ^^^^  proceeded  as  follows :     It  is  agreed  between 

pleter'  AfTer.  Brunton     Southwick,  shipbuilder,  and  Clarke, 

wards  the  assig-  piummer,  and  Co.     Newcastle,  that  the  said  Mr.  John 

nees  completed 

the  ship.   All   Brunton  will  build  a  vessel  of  the  before-mentioned 

the  instalments 

were  paid  or  dimensions  and  scantlings,  in  every  point  fully  equal  to 

an  action  of  the  Andromeda  in  workmanship,  and  fit  said  hull  out 

against'^thr*  '^^^h  the  materials  of  the  sizes  and  descriptions  before 

assignees  for 
the  ship : 

Held,  that,  on  the  first  instalment  being  paid,  the  property  in  the  portion  then  finished 
became,  by  virtue  of  the  above  contract,  vested  in  P..  subject  to  the  right  of  the  builder  to 
retain  such  portion  for  the  purpose  of  completing  the  work  and  earning  the  rest  of  the 
price ;  and  that  each  material  subsequently  added  became,  as  it  was  added,  the  property 
of  P.  as  the  general  owner. 

Held,  further,  that  under  the  above  circumstances  the  ship  did  not  pass  to  the  assignees 
as  having  been  in  the  possession,  order,  or  disposition  of  the  bankrupt  by  consent  of  the 
true  owner,  within  stat.  6  G.  4.  c.  16,  s.  72. 

named, 
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si  3250 


"  John  Brunton  for  self  and  Co. 
V  Signed  at  SouthmcJc^  24th  February  1832. 

"  Thomas  Clavier 

"1832,  March  22^,  Agreed  with  Mr.  Brunton  to 
make  the  vessel  six  inches  deeper,  say  to  be  1 7  J  feet  deep, 
for  which  he  is  to  be  paid  25/.  On  same  day  arranged 
with  Mr.  Heward  to  inspect  the  building  of  the  vessel, 
for  which  he  is  to  be  paid  the  sum  of  40/. 

"  Thomas  Clarke^ 

On  the  5th  of  July  1832,  Brunton  contracted  in 
writing  with  the  plaintiffs  to  build  them  another  ship, 
the  subject  of  this  action.  The  agreement  was  as 
follows  :  ■— 

^^Southmck,  5th  July  1832. 
"  Messrs.  Clarice^  Plummer^  and  Co.  Nemastle, 
"  Sirs, 

"  I  agree  to  build  you  a  vessel  of  the  following  di- 
mensions for  the  sum  of  3400/.;"  (here  followed  a 
statement  of  dimensions) ;  "  to  be  finished  in  every 

Vol.  IV.  ^  g  respect 


Spence. 


named,  all  of  approved  quality,  &c.  Mr.  Benjamin  1836. 
Heward  to  superintend  the  building  and  outfit.  The 

Clarke 

vessel  to  be  launched  in  the  month  of  July  next  ensuing:  against 

for  the  sum  of  3250/.,  payable  as  follows : 

"  When  rammed,  by  bill  at  three  months'  date, 

to  the  amount  of    -       -  -  -  c^400 

When  timbered,  the  like  payment  of       -  400 

"  When  decked,  the  like  payment  of         -  400 

"  When  launched,  the  like  payment  of       -  500 

"  The  residue  or  balance,  one  half  at  four  months 

and  six  months  date,  to  the  amount  of     -  1550 
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respect  similar  to  the  vessel  I  contracted  to  build  for 
you  on  the  24th  of  February  last,  with  the  exception 
of  the  anchors,  which  for  the  present  vessel  are  to  be 
of  the  weights,"  &c,  "  The  vessel  to  be  launched 
in  the  month  of  December  next,  and  to  be  paid  for 
in  the  same  way  as  the  vessel  already  alluded  to.  I 
am,  sirs,  yours  respectfully, 

John  BruntonP 

"  Mr.  Heivard  to  superintend  the  building  of  the 
within  named  vessel,  and  to  be  paid  40/.  for  the  same. 

T.  C." 

Brunton  proceeded  to  build  the  last  named  vessel 
in  his  yard  at  SoutJmich^  and  before  his  bankruptcy 
the  vessel  was  rammed  and  timbered.  Two  instal- 
ments of  the  agreed  price,  viz.  400/.  when  the  vessel 
was  rammed,  and  402/.  1 15.  when  the  vessel  was  tim- 
bered, were  paid  according  to  the  agreement,  before  the 
bankruptcy ;  and  the  plaintiffs  also  paid  Brunton  before 
his  bankruptcy  200/.  by  way  of  anticipation  on  the 
third  instalment;  the  payments  before  the  bankruptcy 
amounting  in  all  to  1002/.  \\s. 

Brunton  became  bankrupt  in  October  1832,  after 
the  ship  was  all  timbered  and  planked  (except  about 
five  planks  outside),  but  not  decked.  The  fiat  issued, 
November  1st  1832,  and  the  defendants  were  appointed 
assignees  on  the  16th. 

The  frame  of  the  vessel  at  the  time  of  the  bank- 
ruptcy, on  the  15th  of  October  1832,  was  worth  1601/. 
135.  1d,y  that  being  the  value  of  the  timber  and  the 
work  done  upon  her.  After  Brunton  became  bank- 
rupt, the  defendants  as  assignees  took  possession  of  the 
whole  of  the  ships,  timber,  goods,  chattels  and  effects 

in 


1836. 


Clarke 

against 
Spenck, 
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in  Brunton^s  yards  and  premises,  and,  amongst  other  1836. 
things,  of  the  frame  of  the  vessel  in  question.  Clarke 

On  the  27th  of  November  1832,  the  plaintiffs  gave  ^s<^nst 

Spenck. 

notice  in  writing  to  the  defendants,  then  in  possession 
of  the  frame  of  the  said  vessel,  that  the  same  was 
the  property  of  Clarke,  Plummer,  and  Co. ;  and  they 
required  the  defendants  to  give  up  possession,  threat- 
ening legal  proceedings  on  non-compliance.  They  did 
not  at  that  time  tender  any  money.  A  week  or  two 
after  Christmas  1832,  the  defendants  proceeded  to 
complete  the  vessel,  and,  on  the  7th  of  February  1833, 
the  plaintiffs  gave  the  following  notice  to  the  defendants, 
addressed  to  them  as  assignees  of  Brunton :  — 

"  Messrs.  Clarke,  Plummer,  and  Co.  having  been 
informed  that,  in  finishing  the  vessel  contracted  to  be 
built  for  them  by  John  Brunton,  you  are  not  proceeding 
in  a  proper  and  sufficient  manner  and  according  to 
the  terms  of  such  contract,  we  do  therefore  give  you 
notice  that  they  require  that  Mr.  He*ward,  the  person 
appointed  by  them  to  superintend  the  building  of  the 
said  vessel,  shall  be  allowed  to  inspect  and  superintend 
the  same  accordingly;  and,  if  you  refuse  to  accede 
thereto,  and  the  said  vessel  should  be  found,  when 
finished,  to  be  deficient  in  any  respect  from  the  terms 
of  the  said  contract,  they  will  hold  you  personally 
responsible  for  such  deficiency." 

On  March  1st,  1833,  when  the  third  instalment  would 
have  become  payable  according  to  the  terms  of  the  con- 
tract, if  no  alteration  had  been  produced  by  the  bank- 
ruptcy, 200/.,  as  the  balance  of  the  said  third  instalment, 
was  tendered  by  the  plaintiffs  to  the  defendants  and  by 
them  refused.  On  March  23rd,  1833,  the  ship  was 
G  g  2  launched. 
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1836.  launched.  A  bill  at  three  months  for  500/.,  as  for  the 
~  fourth  instalment,  was  tendered  by  the  plaintiffs  to  the 

against      defendants,  and  refused.     The  defendants  afterwards 

Spence. 

sold  the  vessel  for  2600/.  Before  the  sale  was  com- 
pleted, the  plaintiffs  tendered  to  the  defendants  1750/. 
(making,  with  1002/.  11 5.  paid  as  before  mentioned, 
5^752/.  Il5.)  in  payment  for  the  vessel,  and  demanded 
the  vessel  from  them,  which  they  refused.  It  was  ad- 
mitted on  the  trial  that  the  vessel  was  never  of  greater 
value  than  2700/. 

Heward,  the  person  appointed  under  the  agreement 
to  superintend  the  building  of  the  vessel,  was  called  as  a 
witness  for  the  plaintiffs,  and  stated  that  he  was,  during 
the  building  of  the  said  vessel,  duly  authorized  by  them 
to  superintend  the  building  on  their  behalf.  That  he 
had  been  engaged  in  superintending  the  building  of 
other  vessels,  as  well  for  the  plaintiffs  as  other  persons, 
in  Brunton^s  and  in  other  shipbuilding  yards.  He 
proved  that,  when  the  pieces  of  timber  for  the  vessel 
were  ready  for  the  keel  stem  and  stern-post,  he  was 
sent  for  by  Brunton  to  look  at  them  previously  to 
their  being  prepared  for  those  purposes.  That  he 
went  with  Brimton  and  inspected  them ;  and^  when  he 
had  approved  of  them,  they  were  immediately  pre- 
pared ;  and,  when  they  were  ready  to  put  together,  he 
attended  and  saw  the  ram  set  up.  That  Brimton  shewed 
him  the  plan  of  the  vessel,  and  consulted  with  him 
thereon,  which  he  approved ;  and,  from  that  time  until 
Brunton's  failure,  he  attended  at  the  building  yard  daily, 
to  inspect  and  superintend  the  work  on  behalf  of  the 
plaintiffs.  That  three  or  four  times,  or  more,  during  the 
progress  of  the  work,  he  had  occasion  to  reject  parcels 
of  timber  and  other  things  that  were  about  to  be  put 

into 
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into  the  vessel,  on  account  of  their  insufficiency;  and  1836. 

upon  his  making  objection  thereto  they  were  removed. 

That  Brunton  once  persisted  in  putting  a  timber  into  against 

Spence. 

the  ship,  which  Heward  had  objected  to,  on  which  oc- 
casion one  of  the  plaintiffs,  at  Heward^s  instance,  at- 
tended, and  insisted  on  its  being  removed,  and  it  was  by 
JBrmton's  orders  removed  accordingly.  That  Heward 
had  for  several  years  been  employed  to  inspect  ships  for 
various  persons  in  the  progress  of  the  building,  and 
that  he  never  knew  an  instance  of  a  single  timber 
or  plank,  that  had  been  passed  by  him  and  fixed  in 
the  vessel,  having  been  afterwards  removed  by  the 
builder,  or  timbers  approved  by  him  for  building  after- 
wards used  by  the  builder,  unless  for  the  purpose  of 
completing  the  vessel  under  his  inspection.  Brunton, 
after  his  failure,  and  when  he  understood  the  defend- 
ants were  proceeding  to  finish  the  vessel,  attended  at 
the  building  yard,  and  stated  that  he  had  come  there 
to  inspect  the  progress  of  the  work  on  behalf  of  the 
plaintiffs  as  usual ;  this  he  did  for  several  days,  until  he 
was  ordered  off  the  premises  by  the  foreman  at  the  in- 
stance of  the  defendants. 

Evidence  was  offered,  on  the  part  of  the  defendants, 
that  the  vessel  was  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner  at  the  time  of  the  bank- 
ruptcy, which  evidence  was  rejected. 

The  questions  for  the  Court  were,  whether,  under  the 
circumstances  above  stated,  the  plaintiffs  were  entitled 
to  maintain  trover  ?  If  they  were,  the  verdict  was  to  be 
entered  for  the  plaintiffs,  damages  1002/.  lis.  If  not,  a 
nonsuit  to  be  entered.  Secondly,  whether  the  evidence 
as  to  reputed  ownership  was  properly  rejected  ?  If  so, 
the  verdict  was  to  stand;  if  not,  there  was  to  be  a 
G  g  3  new 
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iHfe.     "hew  trial.    This  case  was  argued  in  last  Michaelmas 
term  {a), 

W.  H,  Watson  for  the  plaintiffs.    First,  under  the 
agreement  of  Juh/  referring  to  that  of  February 

1832,  the  property  in  the  successive  portions  of  the 
vessel,  as  they  were  completed,  vested  in  the  plaintiffs. 
Brunton's  agreement  was,  not  to  furnish  the  plaintiffs 
with  a  vessel  at  a  given  date,  but  to  build  a  specific  and 
particular  vessel,  to  be  paid  for  at  intervals  as  the  work 
went  on,  and  to  be  constructed  under  the  superintend- 
ence of  a  person  acting  on  the  plaintiffs'  behalf,  and 
who  was  to  approve  of  every  timber.  Woods  v.  Rus- 
sell (J))  was  a  similar  case,  and  the  words  of  Abbott  C.  J. 
there  [c]  are  a  direct  authority  for  the  plaintiffs.  "  This 
ship  is  built  upon  a  special  contract,  and  it  is  part  of 
the  terms  of  the  contract,  that  given  portions  of  the 
price  shall  be  paid  according  to  the  progress  of  the 
work ;  part  when  the  keel  is  laid,  part  when  they  are  at 
the  light  plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant 
the  very  ship  so  in  progress,  and  to  vest  in  the  defendant 
a  property  in  that  ship,  and  that,  as  between  him  and 
the  builder,  he  is  entitled  to  insist  upon  the  completion 
of  that  very  ship,  and  that  the  builder  is  not  entitled  to 
require  him  to  accept  any  other."  This,  indeed,  was 
not  the  ground  on  which  the  case  was  decided :  but  the 
opinion  of  the  Lord  Chief  Justice  is  express.  He  dis- 
tinguishes the  case  from  Mucklow  v.  Mangles  (d),  "  be- 
cause the  bargain  there  for  building  the  barge  does  not 

(o)  November  13th.    Before  Patteson,   Williams,  and  Coleridge  Js. 
Lord  Dcnman  C.  J.  was  absent,  being  unwell. 

{b)  5  B.  ^  Aid.  942.  (c)  P.  946.  {d)  1  Taunt,  SI 8. 

appear 
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appear  to  have  stipulated  for  the  advances  which  were  1836. 
made,  and  those  advances  do  not  appear  to  have  been  clIrke 
regulated  by  the  progress  of  the  work : "  and  he  ob-  against 
serves  that  the  opinion  of  Heath  J.  appears  to  have  been 
founded  on  the  notion  that  the  builder  was  not  obliged 
to  deliver  the  specific  barge,  but  might  have  substituted 
another.  Here  that  could  not  have  been  done.  Each 
part  of  the  vessel,  as  it  was  approved  of  by  Hemard^ 
became  specifically  appropriated.  The  judgment  of 
Abbott  C.  J.,  founded  upon  the  appropriation  of  the 
materials,  and  the  mode  of  payment,  is  conformable  to 
the  rule  of  law  laid  down  in  2  Bla,  Comm.  448.  "  As 
soon  as  the  bargain  is  struck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the 
vendor ;  but  the  vendee  cannot  take  the  goods,  until  he 
tenders  the  price  agreed  on.  But  if  he  tenders  the 
money  to  the  vendor,  and  he  refuses  it,  the  vendee  may 
seize  the  goods,  or  have  an  action  against  the  vendor 
for  detaining  them."  In  Atkinson  v.  Bell  (a\  where  it 
was  held  that  the  machines  manufactured  for  the  de- 
fendants did  not  become  their  property  without  actual 
delivery,  the  judgment  proceeded  on  the  want  of  any 
specific  appropriation  of  the  materials,  and  the  right 
which  the  maker  had  over  them  while  the  work  was  in 
progress.  Bayley  J.  there  said,  The  case  of  Woods  v. 
Russell  (J))  is  distinguishable.  The  foundation  of  that 
decision  was,  that  as  by  the  contract  given  portions  of 
the  price  were  to  be  paid  according  to  the  progress  of 
the  work,  by  the  payment  of  those  portions  of  the  price 
the  ship  was  irrevocably  appropriated  to  the  person 
paying  the  money.    That  was  a  purchase  of  the  specific 


(a)  QB.^C.  277.  {b)  5  B.  ^  Aid.  942. 
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1836.  articles  of  which  the  ship  was  made."  In  CarrutJiers  v. 
^^^^^^  Payne  {a)  the  plaintiff  ordered  a  chariot  to  be  built,  and 
against       paid  for  it ;  and,  after  it  had  been  finished  in  other  re- 

Spencx. 

spects,  desired  to  have  a  front  seat  added;  but,  the 
order  not  being  performed,  he  sent  for  it,  and  the 
builder  promised  to  deliver  it.  The  builder  became 
bankrupt ;  his  assignees  seized  the  chariot ;  and,  it  being 
contended  that  trover  did  not  lie  at  the  suit  of  the  plain- 
tiff, Best  J.  said,  If  the  article  in  dispute  had  rested 
as  it  was  immediately  after  the  bargain,  perhaps  there 
might  be  ground  for  the  objection,  and  the  case  might 
fall  within  the  principle  of  the  decision  in  Muclclow  v. 
Mangles  (b) "  although,  if  a  case  precisely  the  same  as 
Mucklow  v.  Mangles  (b)  were  to  occur  again,  it  might 
require  further  consideration.  But  the  present  case  is 
very  different  from  that ;  for  here  both  the  builder  and 
purchaser  treated  the  chariot  as  finished ;  the  whole  of 
the  price  was  paid,  and  the  plaintiff  sent  for  it  several 
times."  Park  J.  also  doubted  whether  he  should  adopt 
the  decision  in  Mucklow  v.  Mangles  {b),  if  such  a  case 
were  to  occur  again.  The  present  case,  however,  falls 
within  the  authority  of  all  those  cited,  because  here,  by 
the  contract,  there  was  a  specific  appropriation  of  the 
several  parts  as  they  were  finished,  and  payment  made 
or  tendered  for  each  successively.  The  payments  and 
tender  left  the  assignees  no  lien.  It  may  be  said  that, 
when  the  third  instalment  was  due,  the  whole  400/. 
should  have  been  tendered,  without  regard  to  the  200/. 
paid  in  advance ;  but  the  payment  of  that  sum  to  the 
bankrupt  was  payment  to  the  assignees.  Besides,  even 
if  the  plaintiffs  had  not  shewn  a  sufficient  tender,  and 


(a)  5  Shig.  270. 


(6)  1  Taunt.  318. 
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demand  and  refusal,  it  is  immaterial,  because  there 
was  a  direct  conversion  by  selling  and  disposing  of  the 
ship. 

Then,  as  to  reputed  ownership ;  to  support  a  claim 
by  the  assignees  on  that  ground,  the  bankrupt  ought 
to  have  had  the  ship  in  his  possession,  order,  and  dis- 
position, "  by  the  consent  and  permission  of  the  true 
owner,"  according  to  stat.  6  G,  4.  c.  16.  s,  72.  But,  to 
give  consent,  the  owner  ought  to  be  entitled  to  possession. 
Here,  the  ship  was  not  to  be  delivered  till  complete : 
in  the  mean  time  Brunton  was  entitled  to  the  possession. 
That  being  so,  the  reputation  of  ownership  was  imma- 
terial; and  evidence  of  it  ought  not  to  be  admitted. 
The  credit  which  the  bankrupt  may  have  obtained  by 
holding  the  property  is,  in  itself,  of  no  weight :  the  case 
is  not  within  sec.  72.  of  the  statute,  unless  the  bankrupt, 
at  the  time  of  the  act  of  bankruptcy,  had  possession  by 
the  owner's  consent  and  permission.  It  was  so  consi- 
dered in  Smith  V.  Topping  [a)  and  Carruthers  v.  Payne  {b\ 
in  which  cases  possession  was  held  against  the  wish  of 
the  true  owner,  and  in  Muller  v.  Moss  (c),  where  the 
bankrupt  did  not  hold  by  permission,  but  had  a  right 
for  the  time,  which  case  more  resembles  the  present. 
In  The  Earl  of  Shaftesbury  v.  Russell  (d),  where  the 
party  in  possession  of  goods  had  only  a  limited  use  of 
them,  and  that  under  the  provisions  of  a  will,  and  not 
by  any  consent  of  the  trustees,  who  were  the  true 
owners,  it  was  held  that,  "  if  he  had  been  a  trader  and  a 
bankrupt,  and  had  had  the  goods  in  his  possession  at 
the  time  of  his  bankruptcy,  under  the  circumstances 

(a)  3B.  <^  Ad,  674.    See  Shaw  v.  Barvey,  I  A.  ^  E.  924,  note  (a). 
(6)  5  Sing.  270.  (c)  I  M,  &;  S.  S35. 

(d)  IB.  ^  C.  666. 

stated 
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1836.  stated  in  this  case,  they  would  not  be  considered  as  in 
Q^^^j^^  ^is  order  and  disposition  with  the  consent  of  the  true 
against      owner,  within  the  meaning  of  the  2lja.  I.  c,  19." 

Spence. 

Coltman,  contra.  As  to  the  first  point;  Woods  v. 
Russell  {a),  the  case  chiefly  relied  upon  for  the  plaintiffs, 
was  not  decided  on  the  ground  stated  by  Abbott  C.  J. 
in  the  passage  which  has  been  cited ;  the  decision  pro- 
ceeded on  the  fact  that  the  bankrupt  had  signed  a  cer- 
tificate to  enable  the  defendant  to  have  the  ship  regis- 
tered in  his  own  name ;  and,  in  the  subsequent  cases  in 
which  Woods  v.  Russell  (a)  is  referred  to,  this  is  always 
pointed  out    Battershy  v.  Gale  and  others  {b\  in  which 

this 

(a)  5  B.  ^  Aid.  942. 

(6)  This  was  an  action  of  trover  against  the  assignees  of  Brunton,  a 
bankrupt,  for  an  unfinished  ship.  At  the  trial  before  Gurney  B.  at  the 
Lancaster  Spring  assizes,  1833,  it  appeared  that  Brunton  had  contracted 
with  the  plaintiffs  to  build  them  a  ship  (under  the  inspection  of  their 
agent)  for  a  certain  price,  which  was  to  be  paid  by  instalments,  three  of 
the  instalments  as  the  work  proceeded,  and  the  last,  which  was  much 
larger  than  the  others,  when  the  ship  was  launched  and  complete.  After 
the  first  instalment  had  become  due,  part  of  the  ship  being  finished,  the 
plaintiffs  paid  Brunton  on  account  1000/.,  which  more  than  covered  the 
first  instalment.  Brunton  became  bankrupt  before  the  second  instalment 
was  due.  The  plaintiffs  demanded  the  frame  of  the  ship,  alleging  that 
the  sum  they  had  paid  beyond  the  first  instalment  bore  the  same  pro- 
portion to  the  second  instalment  as  the  woik  completed  since  the  first  in- 
stalment was  payable  bore  to  the  work  which  should  have  been  done  since 
the  first  instalment  became  payable,  to  make  the  second  instalment  pay- 
able. The  defendants  refused  to  give  up  the  frame,  alleging  that  the 
whole  work  done  was  worth  more  than  lOOOZ.  Evidence  of  value  was 
given  on  both  sides.  The  learned  Judge  left  it  to  the  jury  whether  the 
ship,  in  the  state  she  was  in  when  the  work  stopped,  was  or  was  not  worth 
more  than  1000/.  The  jury  were  of  opinion  that  she  was  at  that  time  worth 
1102/.,  and,  under  the  learned  Judge's  direction,  they  found  a  verdict  for 
the  defendants.  In  the  next  term  {^April  16th),  Wightman  moved  for  a 
new  trial  on  the  ground  of  misdirection,  contending  that  the  true  question 
for  the  jury  was,  whether  the  amount  paid  beyond  the  first  instalment 
was  or  was  not  proportionate  to  the  work  done  since  that  instalment  was 

payable, 
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this  Court  refosed  a  rule  nisi  for  a  new  trial,  in  Easter 
term  1833,  is,  to  some  extent,  an,  authority  on  the  pre- 
sent question.  In  that  case  the  motion  was  grounded 
on  the  judgment  of  Abbott  C.  J.  in  Woods  v.  Russell  [a)  ; 
but  it  is  evident,  from  the  intimation  of  opinion  then 
given,  that,  if  a  decision  had  been  necessary,  the  law 
laid  down  in  that  judgment  would  not  have  been  fully 
recognized  ;  for  it  was  asked  whether,  if  the  instalment 
paid  had  been  less  than  the  value  of  the  work  upon  the 
performance  of  which  that  instalment  was  payable,  the 
builder  would  not  have  had  a  lien  for  the  residue.  If 
that  were  so,  the  purchaser  could  not,  by  paying  the 
instalments,  acquire  the  property  in  the  successive 
portions  of  the  ship,  unless  the  amount  of  each  instal- 
ment precisely  equalled  the  value  of  the  corresponding 
portion  of  the  work.  If  Woods  v.  Russell  (a)  had  been 
a  clear  authority  on  the  point  now  in  question,  Goode  v. 
Langley  (b)  might  haVe  been  decided  on  the  ground 

payable,  reference  being  had  to  the  contract  price,  and  not  to  actual 
value ;  and  he  cited  the  passage  referred  to  in  the  text,  from  the  judg- 
ment of  Abbott  C.  J.  in  Woodsy.  Russell,  5  ^  Aid.  946.,  and  Atkinson  v. 
JBell,  8  B.  ^  C.  277.,  as  recognising  the  law  there  laid  down,  which,  he 
contended,  was  applicable  to  the  present  case.  Parke  J.  observed  that, 
unless  the  instalments  were  exactly  adjusted  to  the  value  of  the  several 
parts  of  the  work  upon  the  completion  of  which  they  were  to  become 
payable,  it  might  be  that,  when  an  instalment  became  due,  the  work  then 
finished  might  be  worth  more  than  the  instalment ;  and  he  asked  whether, 
in  that  case,  the  ship-builder  would  not  have  a  lien  for  the  excess  ?  To 
which  Wightman  answered  that,  if  that  were  so,  still  the  amount  for  which 
the  lien  attached  must  be  regulated  by  the  contract  price ;  whereas 
this  case  had  gone  to  the  jury  upon  the  question  of  general  value.  The 
Court  (Lord  Denman  C.  J,,  Littledale,  Parke,  and  Patteson  Js.)  took 
time  to  confer  with  Gurney  B. ;  and  in  the  same  term  {April  26. )  Lord 
Denman  C.  J.  said  that  the  learned  Judge  had  reported  to  the  Court 
that  the  ground  upon  which  the  case  was  put  in  moving  had  not  been 
taken  at  the  trial ;  and  consequently  the  rule  was  refused, 
(a)  5B.  ^  Aid,  942.  (6)  7  B.  4;  C.  26. 

that 
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1836.       that  the  gig  seized  in  that  case  had  become  the  plain- 
tiff's property  before  it  was  taken  by  the  sheriff;  but  the 


c 


LARKE 


against  Court  declined  entering  upon  that  point.  \Patteson  J. 
Spence. 

In  that  case  there  was  no  arrangement,  as  here,  for 
paying  by  instalments.  The  present  case  is  put  by  the 
plaintiffs  as  if  the  ship  were  several  ships,  or  several 
parcels  of  goods,  and  the  property  in  each  vested  as  the 
instalment  was  paid.  Then,  after  an  instalment  had 
been  paid,  a  part  of  the  ship,  which  was  complete, 
would  be  vested  in  the  plaintiffs,  and  a  part,  which 
was  being  completed,  in  the  bankrupt.  It  would  seem 
that  they  would  be  tenants  in  common.]  The  parties 
here  contemplated  an  entire  contract.  The  plaintiffs 
wished  to  have  a  complete  ship ;  and  this  mode  of  pay- 
ment was  arranged  for  the  mutual  accommodation  of 
the  parties,  and  not  with  a  view  of  appropriating  parts 
of  the  work  as  it  went  on.  With  the  property  a  risk 
would  pass ;  and  it  is  not  to  be  supposed  that  the  plain- 
tiffs meant  to  incur  that  risk  before  they  received  the 
ship.  The  appointing  of  a  superintendent  was  only 
to  secure  the  plaintiffs  against  the  putting  in  of  bad 
materials  as  the  work  proceeded.  Abbott  C.  J.  said,  in 
Woods  V.  Russell  {a),  that  the  payment  by  instalments 
had  the  effect  of  specifically  appropriating  the  very  ship 
in  progress ;  but,  supposing  the  parts  to  be  so  appro- 
priated, it  does  not  follow  that  the  property  in  them 
passed.  There  may  be  an  agreement  to  appropriate 
particular  materials  to  a  work ;  and,  after  the  work  has 
been  executed  to  a  certain  extent  with  those  materials, 
the  purchaser  may  be  entitled  to  bring  an  action  if  he 
is  deprived  of  them ;  but  yet  the  property  may  not  vest 

(a)  5  B.     Aid,  946. 

in 
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in  him  as  the  work  proceeds.  If  it  does,  at  what  time  1836. 
does  the  vesting  take  place  ?  Does  each  stick  of  timber  " 

.    .  .   .  .  Clarke 

become  the  property  of  the  plaintiffs  as  it  is  put  in  ?  or  against 

Sfencb. 

does  a  property  pass  in  each  distinct  portion  of  the 
frame  as  it  is  completed?  [Watson,  The  plaintiffs 
say  that  each  particular  portion  of  the  ship  passed  to 
them,  as  it  was  completed.  As  a  stick  of  timber  was 
put  in,  that,  and  the  whole  ship  with  it,  so  far  as  the 
work  was  completed,  became  their  property.  The 
effect  of  the  payments  was  only  to  devest  the  builder's 
lien.  Coleridge  J.  Then  you  argue  that  the  property 
passed  independently  of  any  payment  of  instalments.] 
If  the  property  in  each  piece  of  timber  passes  at  the 
time  when  it  is  put  in,  at  what  price  does  it  pass  ? 
At  the  market  price  of  the  day  ?  That  may  be  very 
different  from  the  artificial  value  (if  it  may  be  so 
termed)  which  the  piece  acquires  from  the  use  made  of 
it  in  the  work.  Or  will  it  be  said  that,  as  the  value  of 
the  whole  ship  is  to  the  value  of  the  particular  piece  of 
wood,  so  shall  the  whole  price  be  to  the  price  of  the 
piece  of  wood?  But  this  is  not  the  contract  of  the 
parties.  To  apply  the  question  more  particularly  to 
the  present  case.  The  value  of  the  frame,  as  it  stood 
between  the  times  for  payment  of  the  second  and  third 
instalments,  was  1600/.  Did  the  property  vest  in  the 
plaintiffs  at  that  price  ?  If  so,  it  became  afterwards 
vested  at  a  different  price ;  for,  when  the  third  instalment 
became  due,  the  builder  was  entitled  to  only  1,200/.  And, 
if  the  plaintiffs  could  not  then  have  demanded  the  frame 
without  a  tender  of  the  remaining  400/.,  it  cannot  con- 
sistently be  said  that  the  plaintiffs  acquired  the  property 
on  paying  the  instalment.  If  the  passage  cited  from 
2  Bla,  Comm.  44-8.  were  applicable,  the  property  in  so 

much 
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1836.      much  of  the  work  as  might  from  time  to  time  be  done 
would  pass  as  soon  as  the  contract  was  made ;  the 

Clarke  ^ 

against      instalments  might  be  dismissed  from  consideration,  and 

Spence. 

the  supposed  authority  of  Woods  v.  Russell  {a)  would  be 
unnecessary.  [Patteson  J.  In  that  passage  Blackstone 
is  speaking  of  a  sale  of  goods,  not  a  contract  for  work.] 
As  no  property  vested,  in  this  case,  during  the  progress 
of  the  work,  no  question  could  arise  as  to  lien,  nor  can 
the  payments  be  accounted  for  as  intended  to  devest  it. 
Suppose  the  bankrupt  had,  between  the  times  for  paying 
the  first  and  the  second  instalment,  refused  to  complete 
the  work:  if  the  plaintiffs  had  then  required  him  to 
deliver  so  much  as  was  completed,  he  could  not  have 
insisted  on  his  lien.  The  plaintiffs  might  have  said, 
"  You  have  a  right  to  detain  the  work  for  the  purpose 
of  finishing  it ;  but,  unless  you  finish  it,  you  can  have 
no  right  to  hold  it  on  a  claim  of  lien."  The  assignees 
can  have  no  right  which  the  bankrupt  would  not  have 
had,  except  that  they  may  repudiate  the  contract.  But, 
so  doing,  they  can  have  no  lien.  If  they  could,  they 
would  also  have  a  right  of  action  for  the  money ;  but 
an  assignee  cannot  renounce  the  contract,  and  yet  sue 
in  respect  of  the  work  done.  It  is  true  that  in  Woods 
V.  Russell  {a)  the  assignees  were  held  entitled  to  recover 
a  portion  of  the  fourth  instalment,  though  the  work  had 
not  been  completed ;  but  the  Court  there  thought  the 
non-completion  waived  by  the  act  of  the  defendant. 
The  rule  in  the  case  of  sales  is  that,  while  any  thing 
remains  to  be  done  by  the  seller  before  the  goods  are  in 
a  deliverable  state,  the  property  shall  not  pass :  Rugg 
V.  Minett  {b\  Simmons  v.  Swift  {c\  Tarling  v.  Baxter  (d), 

(a)  5  5.^  Jld.  942.  (6)  11  JEast,  210. 

(c)  5JB.  4;  a  857.  (d)  6  B.  4;  C.  360, 

And 
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And  it  is  reasonable  that  the  property,  which  carries  1836. 
with  it  the  risk,  should  not  be  held  to  pass  while  any  " 
thinff  remains  to  be  done  by  the  seller.    The  rule  thus  against 

.  .  .     .  Spenck. 

recognised  with  respect  to  goods  sold,  applies  a  fortiori 
in  a  case  like  the  present,  where  the  property  is  changing 
in  its  nature  and  increasing  in  value  while  it  remains  in 
the  workman's  hands.  [Coleridge  J.  You  may  be  as- 
suming too  much  in  supposing  that  the  risk  remains 
with  the  builder  while  the  ship  is  undelivered.  If  the 
ship  had  been  burnt,  could  the  plaintiffs  have  recovered 
back  the  instalments  ?]  It  is  perhaps  not  material  to 
contend  so. 

As  to  the  reputed  ownership.  Smith  v.  Topping  [a) 
and  Carruthers  v.  Payne  [b)  differed  entirely  in  their 
circumstances  from  the  present  case.  \_PaUeson  J.  As- 
suming that  the  property  had  passed  to  the  plaintiffs, 
how  does  this  differ  from  the  case  of  a  ship  put  into 
the  hands  of  a  builder  to  repair  after  a  voyage  ?]  In 
that  c^se  the  ship  has  once  been  notoriously  in  the  pos- 
session of  the  owner.  Her^  the  work  was  never  out 
of  the  possession  of  the  bankrupt.  The  case  comes 
within  the  distinction  taken  in  Lingard  v.  Messiter  {c), 
[Patteson  J.  The  question  here  turns  upon  the  nature 
of  the  possession.  The  ship  was  in  the  hands  of  the 
builder  for  the  purpose  of  a  specific  work :  she  was  a 
thing  unfinished.  There  is  nothing  here  of  a  posses- 
sion by  consent  of  the  owner.] 

W.  H,  Watson  in  reply.  In  Woods  v.  Russell  (d)  the 
certificate  was  one  only  of  many  circumstances  from 
which  the  Court  held  that  the  property  vested.  Here 

(a)  5B.  4;  Ad.  674.  (6)  S  Bing.  270. 

(c)  \B.^  a  308.  {d)  5  B.^  Aid.  942. 

the 
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1836.  the  terms  of  the  contract,  and  the  mode  of  payment, 
^^^^^  shew  that  the  parties  intended  the  property  to  pass. 
against       Abhott  C.  J.  said  there,  "  The  payment  of  these  instal- 

Spence. 

ments  appears  to  us  to  appropriate  specifically  to  the 
defendant  the  very  ship  so  in  progress,  and  to  vest  in  the 
defendant  a  property  in  that  ship."  \PaUeson  J.  With 
great  respect  to  the  authority  of  Lord  Tenterden^  I  should 
say  that  that  expression  is  inaccurate.  As  that  case  was 
put,  it  could  not  be  necessary  that  a  second  instalment 
should  be  paid,  to  make  the  property  vest.]  By  the  con- 
tract here,  the  plaintiffs  were  to  pay  for  a  particular 
ship  which  was  in  progress.  The  identical  ship  was  to 
be  delivered.  The  payments  were  to  be  made  for  the 
parts  of  that  ship  :  if  she  had  been  burnt  while  building, 
the  plaintiffs  could  not  in  any  form  of  action  have  re- 
covered back  the  sums  advanced.  If  the  builder  had 
withdrawn  that  ship  and  substituted  another,  it  would 
not  have  been  a  completion  of  his  contract.  The  doc- 
trine laid  down  in  Woods  v.  Russell  (a)  is  not  the  opinion 
of  the  Lord  Chief  Justice  alone,  but  that  of  the  whole 
Court.  In  Goode  v.  Langley  {h)  Parke  J.,  then  at  the 
bar,  admitted  in  argument  that  the  doctrine  in  question 
was  established  by  Woods  v.  Bussell{a),  Battershy  v. 
Gale  (c)  is  consistent  with  the  argument  for  the  plain- 
tiffs. A  property  had  passed  on  part  of  the  vessel  being 
finished,  but  there  was  a  lien  for  work  done  since  the 
instalment  had  been  paid;  and  the  question  was  how 
the  amount  of  that  lien  should  be  estimated.  Here  the 
defendants  argue,  in  effect,  that  the  remedy  of  the 
plaintiffs,  if  the  work  was  not  completed,  was  for  a 
breach  of  contract,  and  not  for  a  conversion.    But  that 

(a)  5  B,  ^  Aid,  946.  (6)  1 B.  ^  C,  26. 

(c)  Page  458.  note  (6),  ant^. 

is 
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is  not  so.  If  the  bankrupt  had  refused  to  complete  the 
work,  the  plaintiffs  might  have  taken  possession,  and 
finished  it  for  themselves  vi^ithout  making  any  tender. 
Any  question  of  price,  at  a  time  between  the  periods 
fixed  for  paying  the  instalments,  might  be  satisfactorily 
settled  by  a  jury.  The  builder  and  the  plaintiffs  were 
not  tenants  in  common.  As  soon  as  the  property  in 
any  part  of  the  ship  vested,  the  rest  of  the  work  done, 
and  not  paid  for,  was  only  work  done  on  the  plaintiff's 
chattel.  In  Rugg  v.  Minett  (a),  and  other  cases  of  that 
class,  the  right  of  the  purchaser  was  incomplete  till  there 
had  been  a  specific  appropriation :  here,  the  article  was 
appropriated  and  vested  in  the  plaintiffs  as  the  work 
went  on,  by  force  of  the  contract. 

Cur,  adv,  vult, 

Williams  J.,  in  this  term  {February  1st),  delivered 
the  judgment  of  the  Court.  The  principal  question 
raised  by  this  case  is,  in  whom,  under  the  special  terms 
of  the  contract  entered  into  between  the  plaintiffs  and 
the  bankrupt,  John  Brunton^  the  general  property  in  so 
much  of  the  vessel  as  had  been  put  together  at  the  time 
of  the  bankruptcy  was  vested. 

All  consideration  of  any  special  property  which  might 
be  in  the  bankrupt,  by  reason  of  a  lien  for  monies  ex- 
pended on  the  vessel,  according  to  the  doctrine  laid 
down  in  Woods  v.  Russell  (6),  is  removed  from  the  case 
by  the  tender  of  all  such  monies  which  has  been  made 
by  the  plaintiffs :  and  we  desire  it  to  be  distinctly  under- 
stood that,  in  the  judgment  which  we  are  about  to 
pronounce,  we  give  no  opinion  whatever  as  to  the 
soundness  of  that  doctrine. 

(a)  11  Easty  210.  {b)  5  B.  ^  Aid.  942. 

Vol.  IV.  Hh  On 


1836. 


Clarke 
against 
Spence. 
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1836.  On  the  part  of  the  plaintiffs,  it  was  not  denied  in 

argument,  nor  could  be  according  to  decided  cases, 

Clarke  &  '  &  ' 

against       Mucklow  V.  Mangles  [a),  Simmons  v.  Swift  {h),  Rohde  v. 

Thwaites  {c\  Goode  v.  Langley  {d),  Atkinson  v.  Bell{e\ 
Carruthers  v.  Payne  {g),  and  known  principles  of  law, 
that,  in  general,  under  a  contract  for  the  building  a 
vessel,  or  making  any  other  thing  not  existing  in  specie 
at  the  time  of  the  contract,  no  property  vests  in  the 
party  whom,  for  distinction,  we  will  call  the  purchaser, 
during  the  progress  of  the  work,  nor  until  the  vessel,  or 
thing,  is  finished  and  delivered,  or  at  least  ready  for 
delivery  and  approved  by  the  purchaser ;  and  that,  even 
where  the  contract  contains  a  specification  of  the  dimen- 
sions and  other  particulars  of  the  vessel  or  thing,  and 
fixes  the  precise  mode  and  time  of  payment  by  months 
and  days.  The  builder  or  maker  is  not  bound  to  de- 
liver to  the  purchaser  the  identical  vessel  or  thing  which 
is  in  progress,  but  may,  if  he  please,  dispose  of  that  to 
some  other  person,  and  deliver  to  the  purchaser  another 
vessel  or  thing,  provided  it  answers  to  the  specification 
contained  in  the  contract.  But  it  is  urged,  on  the 
authority  of  Woods  v.  Russell  [h\  that,  where  the  con- 
tract provides,  as  that  in  question  does,  that  a  vessel 
shall  be  built  under  the  superintendence  of  a  person 
appointed  by  the  purchaser,  and  also  fixes  the  payment 
by  instalments,  regulated  by  particular  stages  in  the 
progress  of  the  work,  the  general  property  in  all  the 
planks  and  other  things  used  in  the  progress  of  the 
work  vests  in  the  purchaser  at  the  time  when  they  are 
put  to  the  fabric  under  the  approval  of  the  superin- 

(a)  1  Taunt.  318.  (6)  5  B.  ^  C.857. 

(c)  6B.  4;  C.  388.  (d)  I  B.  ^  C.  26. 

(e)  8B.  <^  C.  277.  (g)  5  Bing.  270. 

(A)  5  B.  <^  Aid.  S46. 

tendent ; 
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tendent ;  or,  at  all  events,  as  soon  as  the  first  instalment  1836. 
is  paid.    The  facts  in  the  case  of  Woods  v.  Bussell  ia)  ~ 

^  Clarke 

did  not  make  it  necessary  to  determine  this  point ;  neither  against 

Spence. 

did  the  decision  of  the  Court  proceed  ultimately  on  any 
such  point,  but  on  the  ground  that  the  vessel,  by  virtue 
of  the  certificate  of  the  builder,  had  been  registered  in 
the  name  of  the  purchaser,  and  that  the  builder  had,  by 
his  own  act,  declared  the  general  property  to  be  in  the 
purchaser.  This  appears  both  by  the  judgment  itself, 
and  by  the  notice  taken  of  it  by  Lord  Tenterden  in  the 
last  edition  of  his  book  on  shipping,  page  44.  But 
there  is  a  passage  in  the  course  of  that  judgment  which 
goes  strongly  to  establish  the  point  contended  for  by 
the  learned  counsel  for  the  plaintiffs ;  and,  though  the 
opinion  expressed  in  that  passage  is  extrajudicial,  yet, 
considering  that  time  was  taken  before  the  judgment 
was  pronounced,  and  the  very  great  learning  of  those  by 
whom  it  was  pronounced,  we  should  certainly  hesitate 
very  much  before  we  could  come  to  any  conclusion  con- 
trary to  that  opinion.  The  passage  is  as  follows:  — 
(His  Lordship  then  read  the  passage  cited,  ante  p.  454.) 

If  it  be  intended  in  this  passage  that  the  specific  ap- 
propriation of  the  parts  of  a  vessel  while  in  progress, 
however  made,  of  itself  vests  the  property  in  the  person 
who  gives  the  order,  the  proposition,  in  so  general  a 
form,  may  be  doubtful. 

It  seems  to  be  clear  that,  as,  by  the  contract,  the 
vessel  was  to  be  built  under  a  superintendent  appointed 
by  the  purchaser,  the  builder  could  not  compel  the  pur- 
chaser to  accept  any  vessel  not  constructed  of  materials 
approved  by  the  superintendent;  and,  on  the  other 


(a)  5B.  ^  Aid.  946.  ^ 

H  h  2  hand, 
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1836.  hand,  that  the  purchaser  could  not  refuse  any  vessel 
"  which  had  been  so  approved.    It  follows  that,  as  soon 

against       as  any  materials  have  been  approved  by  the  superin- 

Spence. 

tendent  and  used  in  the  progress  of  the  work,  the  fabric 
consisting  of  such  materials  is  appropriated  to  the  pur- 
chaser; otherwise  the  superintendent  might  be  called 
upon,  when  one  vessel  had  been  nearly  constructed,  to 
begin  his  work  de  novo,  and  superintend  the  building 
of  a  second :  and,  in  this  point  of  view,  the  appoint- 
ment of  a  superintendent,  by  the  contract,  appears  to  be 
of  considerable  importance.  As  soon  as  the  last  of  the 
necessary  materials  is  approved  and  added  to  the  fabric 
the  vessel  is  complete ;  the  appropriation  is  complete  ; 
and,  assuredly,  the  general  property  in  the  vessel  must 
vest  in  the  purchaser,  nothing  remaining  to  be  done 
prior  to  the  delivery ;  and  this  is  agreeable  to  the  cur- 
rent of  all  the  authorities,  most  of  which  have  been 
cited  above. 

Until,  however,  the  last  of  the  necessary  materials  be 
added,  the  vessel  is  not  complete ;  the  thing  contracted 
for  is  not  in  existence :  for  the  contract  is  for  a  complete 
vessel,  not  for  parts  of  a  vessel ;  and  we  have  not  been 
able  to  find  any  authority  for  saying  that,  whilst  the 
thing  contracted  for  is  not  in  existence  as  a  whole,  and 
is  incomplete,  the  general  property  in  such  parts  of  it 
as  are  from  time  to  time  constructed  shall  vest  in  the 
purchaser,  except  the  above  passage  in  the  case  of 
Woods  V.  Russell  (a). 

Granting  therefore  that,  under  such  a  contract  as 
this,  the  parts  of  the  vessel,  as  they  are  added  to  the 
fabric,  are  appropriated  to  the  purchaser  by  way  of 

(a)  5B,  <^  Aid.  946. 

contract, 
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contract,  so  that  neither  could  he  refuse  them  when  the  1836. 
vessel  should  be  completed,  nor  the  builder  compel  him 
to  accept  any  other,  yet  it  does  not  necessarily  follow  against 
that  such  appropriation  vests  the  property  in  the  pur- 
chaser until  the  whole  thing  contracted  for  is  in  exist- 
ence, that  is,  until  the  completion  of  the  vessel.  But,  in 
the  passage  under  discussion,  the  payment  under  the 
contract  is  relied  on  as  the  most  material  point,  the  ap- 
propriation being  effected,  as  it  is  said,  by  that  pay- 
ment: and  accordingly,  in  Atkinson  v.  Bell  (a),  Mr. 
Justice  Bayley^  in  alluding  to  Woods  Russell  {b)^  says, 
"  that  as  by  the  contract  given  portions  of  the  price 
were  to  be  paid  according  to  the  progress  of  the  work, 
by  the  payment  of  those  portions  of  the  price  the  ship 
was  irrevocably  appropriated  to  the  person  paying  the 
money.  That  was  a  purchase  of  the  specific  articles  of 
which  the  ship  was  made." 

Now  it  is  to  be  observed,  in  regard  to  the  payment 
which  is  relied  on  in  these  passages,  that,  where  an 
actual  delivery  has  taken  place,  payment  is  wholly  im- 
material to  the  vesting  of  the  property;  and  further, 
that,  by  the  modern  doctrine  and  the  cases  above  al- 
luded to,  in  order  to  vest  the  property  in  goods  under 
contracts  of  sale,  it  is  only  necessary  that  the  identical 
goods  which  are  the  subject  of  the  contract  should  be 
ascertained,  and  the  price  fixed ;  and  when  those  things 
are  done  the  general  property  vests  by  the  contract 
before  actual  delivery ;  and  the  payment  of  the  price 
is  quite  immaterial  for  that  purpose*  Whether  that 
modern  doctrine  be  founded  on  a  misconception  of  the 
civil  law  or  not,  we  do  not  think  it  necessary  or  proper 


(a)  SS.  ^  C.  282. 


(6)  5  B.  ^  Aid.  942. 

H  h  3 


to 
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1836.  to  discuss:  the  doctrine  has  been  clearly  laid  down 
"""""      and  acted  on  for  many  years,  and  ought  not  to  be 

Clarke         ^  ^  . 

against  lightly  disturbed;  nor  does  this  case  turn  upon  that 
doctrine.  A  doubt  may  exist  whether  such  a  contract 
as  the  present  be  properly  a  contract  of  buying  and 
selling  ;  but,  assuming  it  to  be  so,  and  we  have  so 
treated  it  for  this  purpose,  the  requisites  to  the  vesting 
of  the  general  property  under  the  contract  are  clear. 
The  payment  of  the  instalments  may  indeed  be  evi- 
dence that  the  purchaser  has  approved  of  the  fabric 
so  far  as  it  has  been  constructed,  and  may  therefore  as 
it  were  ratify  the  appropriation  made  by  the  builder; 
but  in  itself  it  can  operate  nothing,  unless  it  be  by  the 
contract  made  a  condition  precedent  to  the  vesting  of 
the  property. 

It  is  not  so  made  by  the  contract  in  question  in  ex- 
press terms;  neither  was  it  in  the  case  of  Woods  v. 
Russell  [a) ;  but  we  apprehend  that  the  passage  above 
cited  from  the  judgment  in  that  case  is  founded  on  the 
notion  that  provision  for  the  payment  regulated  by 
particular  stages  of  the  work  is  made  in  the  contract, 
with  a  view  to  give  the  purchaser  the  security  of  certain 
portions  of  the  work  for  the  money  he  is  to  pay,  and 
is  equivalent  to  an  express  provision  that  on  payment 
of  the  first  instalment  the  general  property  in  so  much 
of  the  vessel  as  is  then  constructed  shall  vest  in  the 
purchaser.  If  this  notion  be  correct,  the  payment  is  no 
doubt  material  to  the  vesting  of  the  property,  and  the 
effect  of  such  payment  is,  that  there  is  not  only  an  ap- 
propriation of  so  much  of  the  vessel  as  is  then  con- 
structed, but  also  a  vesting  of  the  general  property  in 


(a)  5B,  8^  Aid.  942. 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


471 


so  much  in  the  purchaser,  subject  to  the  right  of  the  1836. 
builder  to  retain  it  in  order  to  complete  it,  and  earn  the  Cilarkk 
rest  of  the  price.    The  riojhts  of  the  parties  will  then  agamst 

^  ^     ^  '  ^  Spence. 

be  in  the  same  state  as  if  so  much  of  the  vessel  as  is 
then  constructed  had  originally  belonged  to  the  pur- 
chaser, and  had  been  delivered  by  him  to  the  builder 
to  be  added  to  and  finished  ;  and  it  will  follow  that 
every  plank  and  article  subsequently  added  will,  as 
added,  become  the  property  of  the  purchaser  as  general 
owner. 

Several  reasons  may  perhaps  be  adduced  to  shew  that 
the  more  obvious  intention  to  be  collected  from  the 
terms  of  this  contract  is  that,  the  builder  requiring 
advances  of  money  in  the  progress  of  an  expensive 
work,  the  purchaser  is  contented  to  make  such  advances, 
provided  he  sees  the  work  in  such  a  state  of  progress 
as  that  he  may  calculate  on  having  an  equivalent  for 
his  money  within  a  reasonable  time ;  and  therefore  he 
stipulates  that  his  advances  shall  be  made  at  specified 
stages  of  the  work. 

But,  even  if  this  be  the  more  obvious  intention,  it 
by  no  means  follows  that  the  view  taken  of  the  contract 
by  the  Court  in  Woods  v.  Russell  (a)  is  not  correct ;  for 
the  intention  there  supposed  is  not  in  any  respect  in- 
consistent with  that  which  is  above  suggested ;  both 
may  well  exist  at  the  same  time :  and  though,  if  it  were 
the  intention  of  the  contracting  parties  that  the  general 
property  should  vest  in  the  manner  supposed,  such 
intention  might  have  been  expressed  in  less  ambiguous 
terms,  yet,  if  it  can  fairly  be  collected  from  those  which 
have  been  used,  there  is  nothing  either  in  principle  or 

(a)  5  B.  cj;-  Aid.  946. 

Hh  4  in 
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1836.      in  practice  to  prevent  the  Court  from  carrying  it  into 
effect. 

Clarke 

against  On  the  Contrary,  as  such  a  construction  has  been  put 

on  a  similar  contract  by  so  high  an  authority  in  the 
case  of  Woods  v.  Russell  (a),  which  as  to  this  point  in 
particular  has  been  subsequently  recognised,  and  as  that 
construction  has  probably  been  acted  upon,  since  that 
decision,  by  persons  engaged  in  ship-building,  we  feel 
that  we  ought  not  to  depart  from  such  construction ;  and 
we  adopt  the  opinion  of  the  Court  in  Woods  v.  Rus- 
sell (a),  though  with  some  hesitation  for  the  reasons 
above  assigned. 

Another  point  was  raised  upon  the  statute  6  G.  4. 
c,  16.  s.  72.  with  respect  to  reputed  ownership  in  cases 
of  bankruptcy,  as  to  which  it  is  sufficient  to  say  that 
this  case  is  plainly  not  within  the  statute ;  for,  although 
the  plaintiffs  were  the  true  owners  of  the  vessel,  yet  it 
was  not  in  the  possession,  order,  or  disposition  of  the 
bankrupt  within  that  section,  any  more  than  a  vessel  or 
other  article  sent  to  a  builder  or  manufacturer  to  be 
repaired  is  within  that  section.  We  think,  therefore, 
that  the  evidence  as  to  reputed  ownership  was  properly 
rejected. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  maintain  this  action  of  trover,  and  that 
the  verdict  must  be  entered  for  them  for  the  sum  stated 
in  the  case,  viz.  1002/. 

Verdict  to  be  entered  as  above. 


(a)  5  i?.  ^  Aid.  946. 
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Power  ^-^.WBarham.  It^Snth. 

ASSUMPSIT.    The  declaration  stated  that,  in  con-  J"  assumpsit 
for  breach  of  a 

sideralion  that  the  plaintiff,  at  the  defendant's  re-  warranty  of 

,  ,   ,  r  1  '       r  •  .  •      pictures,  it  was 

quest,  would  buy  oi  him  lour  pictures  at  a  certain  proved,  among 
price,  to  wit,  &c.,  the  defendant  "  promised  the  plaintiff  that  the^df-^* 
that  the  said  pictures  were  painted  by  a  certain  artist  t^meoTth^sde 
or  master  in  painting,  called  or  named  Canaletti^  other-  f^f^^ng  biU^^f 
wise  Canaletto,^^    Breach,  that  the  said  pictures  "  were  parcels :  — 

"  Four  pictures, 

not,  nor  was  either  of  them,  painted  by  the  said  artist  or  Views  in  Ve^ 

nice^  Canalettoy 

master  called  or  named  Canaletti,  otherwise  Canaletto"  leoi."  The 
whereby  the  said  pictures  were  and  are  of  little  or  no  fhe^j\i^ry^upon^ 
use,  &c.,  and  the  plaintiff  lost  the  benefits,  &c.    Plea,  of'the"evidence' 
non  assumpsit.    On  the  trial  before  Coleridge  J.  at  the  de^fg^Jdant  had 
sittings  in  Middlesex  after  last  term,  it  appeared  that  contracted  that 

*  '  the  pictures 

the  defendant  sold  the  pictures  to  the  plaintiff  for  1 60/.,  ^^''^  those  of 

the  artist 

and,  at  the  time  of  the  sale,  gave  the  following  bill  of  named,  or 

whethef  his 

parcels  and  receipt  :  —  name  had  been 

used  merely  as 

Mr.  N,  Power  matter  of  de- 

«BoughtofJ.5.r7z«;.. 
«  May  14th  1832.  of  opinion. 

Four  pictures.  Views  in  Venice^  Canaletto^  <^"'160  0  0  ^M^epk^nti^ 
Settled  by  two  pictures        ^  50  0  0  S  of  parcel' 

And  a  bill  at  five  months       110  0  0  amounted  to  a 

warranty : 

 Held,  that 

^160  0  0  the  question  had 

.  been  rightly  left 

T   E>     7       »  to  the  jury,  and 

J.  Barham.  that  the  verdict 

was  not  to  be 

A  carver  and  gilder,  who  had  been  employed  by  the  disturbed, 
plaintiff  to  procure  original  pictures  for  him,  gave  evi- 
dence of  previous  representations  by  the  defendant  to 

him 
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1836.  him  and  to  the  plaintifF,  that  the  pictures  were  genuine; 
*  some  doubt,  however,  was  raised  as  to  the  expressions 

Power 

against      actually  used.    The  witness  stated  that  the  pictures 

Bakham.  . 

were  m  the  manner  of  Canaletti,  and,  at  the  time  of  the 

sale,  appeared  to  him  worth  the  money.  A  witness  ex- 
perienced in  paintings  stated  that  he  considered  the  pic- 
tures not  to  be  Canalett^s,  and  valued  them  at  about  8^. 
each ;  and  some  other  evidence  was  given  on  this  point. 
For  the  defendant  it  was  contended  that  the  bill  of  parcels 
was  not  a  warranty,  but  only  an  expression  of  opinion ; 
and  Jendwine  v.  Slade  (a)  was  cited.  The  learned  Judge, 
in  summing  up,  told  the  jury  that  the  pictures  were  ad- 
mitted not  to  be  Canaletti^s^  and  that  the  only  question 
on  the  pleadings  was,  whether  the  promise  was  made ; 
and  he  submitted  to  their  consideration,  upon  the  whole 
of  the  evidence,  whether  the  defendant  had  made  a  re- 
presentation, as  part  of  his  contract,  that  the  pictures 
were  genuine,  not  using  the  name  of  Canaletti  as  matter 
of  description  merely,  or  as  an  expression  of  opinion 
upon  something  as  to  which  both  parties  were  to  exercise 
a  judgment,  but  taking  upon  himself  to  represent  that 
the  pictures  were  Canaletti  His  Lordship  noticed  the 
argument  on  behalf  of  the  defendant,  as  to  the  bill  of 
parcels ;  and  said  that  the  words  of  Lord  Kenyan^  in  the 
case  referred  to,  must  be  considered,  not  as  a  general 
rule  of  law,  but  as  a  direction  to  the  jury  on  the  circum- 
stances of  that  case.  The  jury  found  a  verdict  for  the 
plaintiff,  saying,  "  We  think  the  bill  of  parcels  is  a 
warranty." 

Sir  J.  Campbell^  Attorney-General,  now  moved  for 
a  new  trial  on  the  ground  of  misdirection.    The  ques- 

(a)  2  Esp.  N.  P.  a  572. 

lion 
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tion  was,  whether  the  defendant  had  entered  into  a 
binding  contract  that  the  pictures  were  Canaletti's, 
The  jury  ought  to  have  been  told  that  the  words  in  the 
bill  of  parcels  did  not  amount  to  a  warranty.  Jendmne 
V.  Slade  (a)  was  a  stronger  case  against  the  defendant 
than  this,  because  the  artists'  names  there  were  inserted 
in  the  catalogue  of  sale.    But  Lord  Kent/on  said,  "  It 
was  impossible  to  make  this  the  case  of  a  warranty  ;  the 
pictures  were  the  work  of  artists  some  centuries  back, 
and  there  being  no  way  of  tracing  the  picture  itself,  it 
could  only  be  matter  of  opinion  whether  the  picture  in 
question  was  the  work  of  the  artist  whose  name  it  bore, 
or  not.    What  then  does  the  catalogue  import  ?  That, 
in  the  opinion  of  the  seller,  the  picture  is  the  work  of 
the  artist  whose  name  he  has  affixed  to  it.    The  action 
in  its  present  shape  must  go  on  the  ground  of  some 
fraud  in  the  sale.    But  if  the  seller  only  represents  what 
he  himself  believes,  he  can  be  guilty  of  no  fraud.  The 
catalogue  of  the  pictures  in  question  leaves  the  deter- 
mination to  the  judgment  of  the  buyer,  who  is  to  exer- 
cise that  judgment  in  the  purchsse.'*    It  is  not  necessary 
to  contend  here,  that  there  could  not  be  a  warranty  of 
a  picture  as  Canalettis ;  but  there  was  no  evidence  of 
any.    No  fraud  is  imputed.    No  positive  undertaking 
could  be  implied,  from  the  bill  of  parcels,  that  the  pic- 
tures were  by  Canaletti.    It  only  implied  that  they 
passed  for  and  were  believed  to  be  that  painter's ;  that 
the  vendor  had  bought  them  as  his,  and  thought  them 
so*    It  cannot  be  contended  that  every  description  given 
in  a  bill  of  parcels  is  a  warranty.    {Coleridge  J.  Do  you 
say  that  the  writing  ought  not  to  have  gone  to  the 


(a)  2  E&p,  N.  P.  C.  572. 
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1836.  jury?]  Not  as  evidence,  by  itself,  of  a  warranty, 
r  [Coleridge  J.  I  said  that  it  was  to  be  considered  with 

JtrO^VER 

against      all  the  attendant  circumstances.] 

Bakham. 

Lord  Denman  C.  J.  I  think  that  the  case  was  cor- 
rectly left  to  the  jury.  We  must  take  the  learned  Judge 
to  have  stated  to  them  that  the  language  of  Lord  Kenyon 
in  Jendmne  v.  Slade  {a)  was  merely  the  intimation  of 
his  opinion  upon  such  a  contract  as  was  then  before 
him.  It  may  be  true  that,  in  the  case  of  very  old 
pictures,  a  person  can  only  express  an  opinion  as  to 
their  genuineness  ;  and  that  is  laid  down  by  Lord  Kenyon 
in  the  case  referred  to.  But  the  case  here  is  that 
pictures  are  sold  with  a  bill  of  parcels,  containing  the 
words  ''Four  pictures.  Views  in  Venice.^  Canaletto.^*  Now 
words  like  these  must  derive  their  explanation  from 
the  ordinary  way  in  which  such  matters  are  transacted. 
It  was,  therefore,  for  the  jury  to  say,  under  all  the  cir- 
cumstanceSj  what  was  the  effect  of  the  words,  and 
whether  they  implied  a  warranty  of  genuineness,  or 
conveyed  only  a  description,  or  an  expression  of  opi- 
nion* I  think  that  their  finding  was  right :  Canaletti 
is  not  a  very  old  painter  (6).  But,  at  all  events,  it  was 
proper  that  the  bill  of  parcels  should  go  to  the  jury 
with  the  rest  of  the  evidence. 


LiTTLEDALE  J.  The  case  was  rightly  sent  to  the 
jury ;  though,  as  to  their  decision,  I  think  that  all  the 
auctioneers  in  London  would  be  alarmed  if  they  thought 

(a)  2  Esp.  N.  P.  C.  572. 

{h)  Canaletti  died  iri  1768;  Claude  Lorraine  and  Teniers  (the  younger)^ 
the  painters  mentioned  in  Jendwine  v.  Slade,  died,  the  first  in  1682,  the 
Litter  in  1694. 

that 
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that  such  words  as  these  were  to  be  understood  as  a  1836. 
warranty.  7 

Power, 

against 

.  .  .11  Barham. 

Williams  J.  The  words  m  question  might  be  a 
mere  expression  of  opinion,  or  might  amount  to  a  war- 
ranty; it  was  for  the  jury  to  say  which  they  imported. 
The  language  ascribed  to  Lord  Kenyon  seems  to  imply 
that,  if  a  master  is  very  old,  there  can  be  no  means  of 
saying  that  a  certain  picture  is  his,  and,  therefore,  no 
warranty.  The  Attorney- General  admits  that  this  is 
not  correctly  applicable  to  the  present  case.  If  a  person 
will  undertake  to  sell  these  things  as  the  pi-oductions  of 
a  particular  master,  he  must  take  the  consequences. 

Coleridge  J.  concurred. 


Rule  refused. 
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fJnZyiSih.  Demise  of  Hobbs  and  Others 

against  John  Cockell  and  Elizabeth,  his 
Wife. 

In  ejectment     "|7  JECTMENT  for  a  messuage  and  premises  in  die 

by  church-  JJi  °  ^ 

wardens  and  parish  of  St,  Mary,  Reading,  Berkshire.    The  de- 

overseers,  on 

demises  laid      rnise  was  laid  May  1st  1834,  and  described  the  lessors 

after  stat.  ^       i  -     •  m  ^ 

59  G.  3.  c.  12.,  of  the  piaintiiT  by  their  names,  and  as  the  churchwardens 
the  defendants,  and  overseers  of  the  poor  of  the  above  parish  for  the 
th^statutlTad  ^^^^  being.  On  the  trial  before  Alder  son  B.  at  the 
paid  rent  to  the  J5^7'^5;22Ve  Summer  assizes,  1834,  a  verdict  was  found 

successive  ' 

churchwardens,  fo^  the  plaintiff,  subject  to  the  opinion  of  this  Court 

and  that  the  r  '        j  £ 

late  church-      upon  the  following  case :  — 

wardens  and 

overseers  (ap-        The  lessors  of  the  plaintiff  were  the  churchwardens 

pointed  since  .  i      i  i 

the  statute)  had  and  overseers  ot  the  parish  when  the  action  was  com- 
notice^to  quir  Hieuced,  and  at  the  time  of  the  demise  laid  in  the 
prod^uctTa       declaration.     The  defendants  and  their  predecessors 

lease,  made  -^^^^  ^^^^  ^j^^  premises  to  the  successive  church- 
before  the  sta-  ^  ^ 

tute,  for  fifty     wardens,  before  and  since  the  passing  of  the  statute 

nine  years,  to  ^  ^ 

parties  under     59  G.  3.  c,  12.,  and  until  the  expiration  of  a  notice  to  quit 

whom  they 

claimed,  pur-    Stated  in  the  case,  which  was  of  the  same  date,  in  the 

porting  to  be  i    •        i  i       i  •  i       •  t-v 

made  with  the  Same  form,  and  signed  by  the  same  parties,  as  that  in  Doe 
llcar^thfma-  ^^gg^  V.  Terry  (a).    The  defendants  put  in  a  lease 

jority  of  the 

aldermen  and  burgesses  of  the  borough  of  R.  and  of  others  the  inhabitants  of  the  parish,  whose 
names  were  subscribed  to  a  memorandum  on  the  back  of  the  lease  expressing  such  con- 
sent. The  churchwardens  were  the  demising  parties,  and  the  rent  was  made  payable  to 
them  and  their  successors  for  the  time  being.  The  premises  were  described  as  belonging 
to  the  parish  church. 

On  a  special  case  stating  these  facts  :  Held  that,  notwithstanding  the  consent  ex- 
pressed as  above,  the  premises  must  be  taken  to  have  been  parish  property,  demised  by  the 
churchwardens  as  such :  and  consequently  that  the  lease  passed  no  legal  interest  in  the 
term,  and  the  present  churchwardens  and  overseers  might  treat  the  lessees  as  tenants  from 
year  to  year  : 

Held,  further,  that  a  parishioner,  liable  to  poor's  rate,  was,  at  common  law,  a  competent 
witness  for  the  plaintiff  in  such  action,  no  evidence  being  given  that  the  premises  were  of 
any  annual  value  beyond  that  at  which  they  were  demised. 

(a)  Ante,  p.  275. 

of 
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of  December  SOth,  1800,  between  John  Moore  and  Wil-  1836. 
Ham  Watlimton,  wardens  of  the  parish  church  of  St, 

^      '  ^  Doe  dem. 

Mary,  Reading,  of  the  first  part  ;   William  Blackall  Hobbs 

against 

Simonds  of  the  second  part ;  and  the  Reverend  John  Cockell. 
Lichfield  and  Hannah  his  wife  of  the  third  part,  and 
purporting  to  be  made  with  the  consent  and  agreement 
of  the  Reverend  Charles  Sturgess,  vicar  of  the  said  church 
of  St,  Mary,  and  also  with  the  consent  of  the  major  part 
of  the  aldermen  and  burgesses  of  the  borough  of  Read- 
ing, and  others  the  inhabitants  and  parishioners  of  the 
said  parish,  whose  names  were  thereon  indorsed,  where- 
by, in  consideration  of  the  surrender  of  a  former  lease 
therein  stated  to  be  vested  in  the  said  W,  B,  Simonds,  in 
trust  for  the  said  J,  Lichfield  and  Hannah  his  wife, 
and  of  the  sum  of  12/.  therein  mentioned  to  be  paid  by 
Lichfield  and  his  wife  to  Moore  and  Watlington,  the  pre- 
mises now  in  question,  therein  described  as  belonging 
to  the  said  church  of  St.  Mary,  were  mentioned  to  be 
thereby  demised  to  the  said  Lichfield  and  Hannah  his 
wife,  their  executors,  &c.,  to  hold  from  Michaelmas  then 
last,  for  fifty-nine  years,  yielding  and  paying  to  the  said 
churchwardens  and  their  successors  for  the  time  being, 
wardens  of  the  said  church,  for  the  use  of  the  said  parish 
church  of  St.  Mary,  the  yearly  rent  of  SL,  at  Lady-day 
and  Michaelmas  The  defendants  were  assignees  of  the 
lessees  under  this  lease.  The  lease  had  the  following 
indorsement :  —  "  Memorandum;  that  we,  whose  names 
are  hereunto  subscribed,  the  parishioners  and  inhabit- 
ants of  the  parish  of  St,  Mary,  do  consent  that  the 
within  lease  be  made  to  the  within  named  John  Lichfield 
and  Han7iah  his  wife,  at  such  yearly  rent,  and  under 
such  covenants  and  agreements,  as  within  expressed. 
Witness  our  hands,  the  20th  day  of  December  1800. 

Charles 
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1836.  Charles  Sturgess  vicar,  W,  Blandy^  alderman,  W,  B, 
_  Simonds,  James  James^  Francis  LocJcey.  Richard  Har- 

Doe  dem.  ' 

HoBBs       berU^'    It  was  alleged  for  the  plaintiff,  as  in  Doe  dem, 

against 

CocKELL.  Higgs  V.  Terry  (a),  that  the  lease  was  void  ;  that  CocJcell 
had  held  as  tenant  from  year  to  year ;  and  that  the 
notice  had  determined  that  tenancy. 

A  further  question  was  raised  on  the  competency  of 
a  witness  named  HalL,  who  was  examined  for  the  plain- 
tiff, and  who  stated  that  he  had  small  tenements  in  the 
parish  of  St,  Mary,  Reading,  but  that  they  had  never 
been  rated,  that  they  were  under  the  value  rated  in 
that  parish,  and  that  no  church  rates  had  ever  been 
demanded  or  paid  in  respect  thereof ;  that  for  thirty-six 
years  he  had  resided  in  Reading,  but  for  the  last  ten 
years  he  had  lived  twenty  miles  from  it ;  and  that  the 
tenements  belonging  to  him  were  occupied  by  tenants. 

The  question  stated  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances,  the  lessors  of 
the  plaintiff  were  entitled  to  recover. 

Talfourd  Serjt.,  for  the  plaintiff.  Except  on  the 
point  of  evidence,  this  case  does  not  materially  differ 
from  Doe  dem,  Higgs  v.  Terry  {a) ;  for  the  lease  cannot 
derive  any  additional  validity  from  the  assent  of  the 
parties  whose  names  are  indorsed.  Then,  as  to  the 
competency  of  Hall,  It  was  for  the  defendants  to  shew 
that  he  had  a  disqualifying  interest.  The  suggestion  is 
that,  if  these  premises  were  recovered,  they  would  in- 
crease the  parish  funds  and  reduce  the  rates.  But  it  is 
not  shewn  that  they  would  yield  any  profit.  And  the 
witness  was  not  rated  for  the  property  he  occupied  in 

(a)  Ant^,  p.  274. 

St. 
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St.  Mary^  Headings  nor  did  that  property  come  up  to  1836. 
the  value  rated  in  the  parish.    In  Hex  v.  Kirdford  [a) 

Doe  dem. 

a  parishioner,  having  rateable  property,  but  not  rated,  Hobbs 
was  held  competent  in  a  question  of  settlement  between  Cockz^x^ 
his  own  parish  and  another,  though  he  had  been  left 
out  of  the  rate  for  the  express  purpose  of  qualifying 
him  to  give  evidence ;  and  the  authority  of  that  case  is 
recognised  in  Marsden  v.  Stansfield  (6),  If  the  witness 
here  were  not  competent  at  common  law,  he  is  rendered 
so  by  stat,  54  G.  3.  c.  170.  s,  9.,  provided  the  subject- 
matter  of  the  suit  be  a  "  matter  relating  to  "  the  "  rates 
or  cesses "  of  the  parish :  Meredith  v.  Gilpin  (c).  Rex 
v.  Hayman  (d),  Heudehourch  v,  Langston  {e),  Oxenden 
v.  Palmer  (g),  where  the  decision  was  against  the  com- 
petency, does  not  affect  the  principle  of  these  cases.  IF 
the  matter  do  not  relate  to  the  rates  or  cesses,  the 
witness  has  no  interest. 

Ludlo*uo  Serjt.,  with  whom  was  Talbot^  contra.  First, 
as  to  the  lease.  This  is  not  a  demise  by  the  church- 
wardens, as  such,  as  in  Doe  dem,  Higgs  v.  Terry  (/z), 
but  by  the  churchwardens  with  the  assent  of  the  par- 
ties whose  names  are  indorsed  on  the  lease,  and  who 
must,  therefore,  be  presumed  to  have  had  some  interest, 
and,  by  virtue  of  that,  to  have  given  a  power  to  the 
churchwardens  to  demise.  The  lease,  therefore,  was 
well  granted,  and  is  still  subsisting.  It  is  true  that  the 
rent  has  been  paid  to  the  churchwardens;  and  the  rever- 

(a)  2  East,  559.  -      (6)  7  ^.      C.  818. 

(c)  6  Frice,  146.  {d)  M.      M,  401. 

(e)  M.  ^  M.  402.  note  (6). 

(g)  2  ^.  ^  Ad.  236.     And  see   Uex  v.  Bishop  Auckland,   1  A,  4; 
E.  744. 

{h)  Ante,  p.  274. 

Vol.  IV.  I  i  sion 
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1836.  sion  may  be  in  the  parish  officers;  but  they  cannot  treat 
^    7"      the  lease  as  void,  or  claim,  before  its  expiration,  to  take 

Doe  dem.  ^ 

HoBBs       these  premises  as  belonging  to  the  parish  within  the 

against 

CocKELL.  meaning  of  stat.  59  G.  3.  c,  12.  5.17.  Secondly,  the 
witness  was  incompetent  at  common  law  because  he 
came  to  increase  a  fund  for  the  discharge  of  liabilities  to 
which  he  himself  was  subject,  having  property  in  the 
parish  which  might  be  rated.  Nor  was  he  rendered 
competent  by  stat.  54  G.  3.  c.  170.  5.9.  It  is  clear 
that,  in  the  contemplation  of  that  statute,  a  person  liable 
to  be  rated,  as  well  as  one  rated,  is  incompetent  as  a 
witness,  if  the  subject-matter  of  the  proceeding  do  not 
relate  to  the  rates  or  cesses.  He  is  an  interested  party; 
and  the  amount  of  his  interest  is  not  to  be  considered. 
Here  the  rates  or  cesses  were  not  the  subject-matter  of 
the  action.  It  had  no  relation  to  them,  except  that,  as 
it  is  said,  their  produce  would  not  be  so  large  if  the 
premises  were  not  recovered.  The  kind  of  proceeding, 
in  which  the  statute  was  intended  to  remove  disqualifi- 
cation, is  where  the  rates  or  cesses,  are  directly  in  ques- 
tion, as  on  appeal  against  a  rate.  Meredith  v.  Gilpin  (a) 
appears  not  to  have  been  considered  good  law  in  Oxen- 
den  V.  Palmer  (b);  and  the  judgment  in  that  case  was 
followed  up  by  the  Court  in  Bex  v.  Bishop  Auckland  (c). 

Talfourd  Serjt.  in  reply,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  decision  in  Doe  dem, 
Higgs  V.  Teny  (d)  was  undoubtedly  correct ;  and  there  is 
no  distinction  between  that  and  the  present  case.  It 
is  true  that  the  vicar  and  others  consented  to  the  lease 

(a)  6  Price,  146.  (b)  2  B.  ^  Ad.  236. 

(c)  1  A.  ^  E.  744.  {d)  Ante,  p.  274. 

of 
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of  1800:  but  we  cannot  assume  that  they  had  an  in-  1836. 
terest.  Nothing  is  stated  beyond  their  concurrence.  j^^^Tdem 
The  premises  appear  to  be  demised  by  the  church-  Hobbs 

against 

wardens  ;  they,  therefore,  had  an  interest  in  them  ;  and  Cockell. 
the  succeeding  churchwardens  were  always  recognised 
as  the  parties  entitled  to  rent :  I  therefore  think  that  the 
demising  parties  had  no  interest  but  as  churchwardens* 
That  interest  could  not  support  a  demise  for  the  term 
set  up.  As  to  the  competency  of  Hall,  it  is  not  shewn 
that  he  necessarily  had  any  interest,  for  the  premises 
in  dispute  may  have  been  let  at  a  rack-rent.  No 
question  therefore  arises  on  the  statute  54<  G.  3.  c.  1 70. 

LiTTLEDALE  J.  The  persons  whose  names  are  in- 
dorsed on  this  lease  are  not  parties  to  the  demise; 
there  is  nothing  therefore  to  shew  that  the  lessors  had 
any  authority  to  demise  except  as  churchwardens. 
Probably  the  intention  in  procuring  the  consent  to  be 
indorsed  was  only  that  the  demise  should  not  appear  to 
be  a  job  on  the  part  of  the  parish  officers.  With  re- 
spect to  the  question  of  evidence,  this  case  differs  from 
Oxenden  v.  Palmer  (a).  The  object  there  was  to  estab- 
lish a  right  of  taking  shingle  on  the  beach  ;  that  is,  in 
effect,  to  get  possession  of  a  property  for  the  benefit  of 
the  parish ;  it  was  as  if  the  parish  officers  had  brought 
ejectment  for  lands  in  another  parish ;  and,  conse- 
quently, the  rated  inhabitants  were  not  competent  wit- 
nesses, unless  by  the  statute  54  G.  3.  c.  170,  But  this 
is  only  a  dispute  between  landlord  and  tenant.  The 
rent  of  3/.  may  have  been  the  full  annual  value  of  the 
premises.  It  does  not  appear  that  Hall  had  any  interest 


{a)  2B,^  Ad.  2S6. 


in 
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1836.      in  disturbing  the  relation  of  landlord  and  tenant  between 
the  churchwardens  and  the  other  parties. 

Doe  dem. 

HOBBS 

C?cKELL.  Williams  J.  The  present  case  is  not  distinguishable 
from  that  decided  last  term.  The  concurrence  of  the 
parties  whose  names  were  indorsed  on  the  lease  is  im- 
material :  there  was  nothing  to  shew  that  they  had  any 
interest.  The  lessors  demised  as  churchwardens ;  and 
the  rent  was  paid  to  them  as  such.  As  to  the  competency 
of  Hall,  as  Bayley  J.  says  in  Marsden  v.  Stansfield  («), 
"  the  burden  of  making  out  that  the  witness  is  incom- 
petent lies  on  the  party  who  makes  the  objection." 
Here  it  was  not  shewn  by  the  objecting  party  that  the 
divisible  funds  of  the  parish  could  be  affected  by  the 
result  of  this  action. 

Judgment  for  the  plaintiff. 


(a)  IB.  4;  C.  817. 
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DoD  against  Grant.  Friday, 

^  January  15th, 

THE  declaration  was  dated  "  On  the  14.th  day  of  A  declaratioa 
in  K.  B.  be- 

March^  in  the  year  of  our  Lord  1835,"  and  com-  ginning  in  the 

.  old  form,  A. 

menced  as  follows:  —  "  Charles  Dod  in  his  own  proper  complains  of  ^. 

person  complains  of  James  Charles  Grant,  being  in  the  custody^oH^he 

custody  of  the  Marshal  of  the  Marshalsea  of  our  lord  ^^^'^f  ^n  t'h^^^^ 

the  now  Kin^,  before  the  Kins:  himself,  in  an  action  on  account  spe- 

^  ^  cially  demur- 

promises,  for  that  whereas,"  &c.    Special  demurrer  for  ^abk  since  the 

^  '  ^  ^  act  2  r.  4. 

"  that,  in  the  beginning  of  the  said  declaration,  the  c.  39.  and  the 

-1     1  1        1       Rules  of  ilficA. 

plamtiir  has  not  followed  the  rules  prescribed  by  the  t,  3  w.  4.  For 

Court ;  for  it  is  not  stated  therein,  either  that  the  de-  not  presumT 

fendant  has  been  summoned  to  answer  the  plaintiff,  was  not  com-" 
or  that  he  has  been  arrested  at  the  suit  of  the  plaintiff,  Cou?t^ 

or  that  he  is  detained  in  custody  at  the  suit  of  the  and  the  de- 

fendant  actually 

plaintiff:"  and  that  the  declaration,  in  the  commence-  in  custody  of 

.the  Marshal,  in 

ment,  is  according  to  the  form  used  before  the  passing  which  case  the 
of  the  act  for  the  uniformity  of  process,  and  is  not  wouM^be  cor- 
according  to  the  rules  and  practice  now  in  force  con-  andVules^nlt 
cerninff  the  bemnnings  of  declarations.    Joinder  in  ^PP'y'"S  to 

o  &  o  causes  re- 

demurrer  moved  from 

inferior  courts. 

If  the  de- 
fendant wishes 

John  Jervts,  in  support  of  the  demurrer.    By  stat.  to  object  to 

such  a  declar- 

2  W.  4.  c,  39.  all  personal  actions  in  the  superior  courts  ation  in  a  suit 

,  ,  ,  ,  .      T  T  .      commenced  in 

are  to  be  commenced  by  such  process  as  is  directed  in  a  superiorcourt, 
sects.  1.  and  4.    The  former  practice,  by  which  a  party  demur" i?ut°*^ 
was  placed  in  a  fictitious  custody  of  the  marshal,  and  ^S'Jg  t'he^de 
declared  against  by  the  bye,  is  abolished  by  the  statute ;  plaration  for 

°  *'  "  irregularity. 

and,  if  a  party  is  really  in  custody  of  the  officer  of 
another  Court,  he  need  not  now  be  brought  into  this 
Vol.  IV.  K  k  Court 
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1836.  Court  to  be  charged  with  a  declaration ;  but  the  act,  by 
sect.  8.,  and  sched.  No.  5.,  gives  a  form  of  detainer,  which 

DOD 

against  is  to  State  the  custody  in  which  the  party  actually  is.  If 
it  be  true,  here,  that  the  defendant  is  in  the  marshal's 
custody,  the  declaration  should  state  the  mode  in  which 
the  present  action  is  commenced,  according  to  the  sta- 
tute, and  according  to  the  form  prescribed  in  the  General 
Rules,  Mich,  SW.4!.  (a).  In  the  absence  of  such  statement 
it  may  be  assumed  that  the  defendant  is  not  actually  in 
such  custody,  but  that  the  plaintiff  is  erroneously  de- 
claring in  the  old  form.  Supposing  this  were  a  case 
removed  from  the  Palace  Court,  the  present  form  of 
declaring  would  not  be  available.  Formerly,  the  mere 
fact  of  a  party's  being  in  the  custody  of  the  marshal 
gave  this  Court  jurisdiction,  and  no  process  was  neces- 
sary. Since  the  act,  that  is  no  longer  so;  and,  although 
the  party  be  in  the  custody  of  the  marshal,  it  must  be 
shewn  how  the  jurisdiction  attaches.  But  the  plaintiff 
has  no  right  to  demand  that  the  fact  of  the  custody 
should  be  assumed.  It  may  be  said  that  the  defendant 
might  have  moved  to  set  the  declaration  aside  for  irre- 
gularity ;  but  he  is  also  entitled  to  demur. 

Ball,  contra.  The  act,  by  sect.  19.,  is  declared  not 
to  apply  to  causes  removed  from  inferior  courts;  nei- 
ther, therefore,  do  the  rules  of  Mic/i.  3  W,  4.  {a)  so 
apply.  The  forms  given  by  those  rules  are  not  adapted 
to  an  action  commenced  by  plaint.  And  in  Chitty^s 
Forms  pf  Practical  Proceedings  in  the  Courts  of  King^s 
Bench,  &c.,  2d  ed.  1835,  p.  650.,  the  form  of  commence- 
ment of  a  declaration  in  K.  B.,  after  removal,  is  that 


(a)  4  B.     Ad,  4,  5. 

adopted 
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adopted  here.  The  present  declaration,  therefore,  may 
be  good  as  a  declaration  in  a  cause  removed  from  an 
inferior  court.  And,  supposing  it  to  be  irregular,  the 
defendant  cannot  demur.  The  proper  course  in  such 
cases  is  to  apply  to  the  Court  or  a  Judge  to  set  aside 
what  is  erroneous :  Thompson  v.  Dicas  (a).  Harper  v. 
Chumneys  (b).  If  an  error  has  been  committed  here,  it 
is  only  a  misrecital  of  the  writ. 

J.  Jervis,  in  reply.  It  is  not  necessary  to  dispute 
the  cases  just  cited.  The  objection  in  those  was  not, 
as  it  is  here,  that  the  Court  was  not  shewn  to  have  juris- 
diction. The  fictitious  jurisdiction,  formerly  claimed  by 
the  Courts,  being  now  taken  away,  the  old  form  used 
in  this  Court  would  no  longer  be  available  in  the  case 
of  a  person  really  in  the  marshal's  custody,  any  more 
than  the  old  form  in  the  Exchequer  would  suffice  if  the 
plaintiff  were,  in  reality,  a  debtor  accounting  there. 
The  true  origin  of  the  jurisdiction  must  be  shewn.  It  is 
true  that  the  power  of  the  Court  over  cases  removed  is 
still  kept  up  by  sect.  19. ;  but  the  forms  referable  to  the 
fictitious  jurisdiction  ought  no  longer  to  be  used  in 
those  cases.  The  declaration  should  state  that  the 
action  was  commenced  by  plaint  below,  and  removed 
hither.  Otherwise,  the  rules  laid  down  under  the  sta- 
tute might  always  be  evaded ;  for,  in  any  case  of  a  de- 
claration like  the  present,  it  might  be  suggested  that  the 
statement  was  consistent  with  the  fact. 

Lord  Denman  C.  J.  The  form  adopted  here  is  one 
which  may  be  good  or  bad  according  to  circumstances 


1836. 


DOD 

against 


(a)  1  Cro.  ^  M.  768.  A  C.  3  Tyr.  873.        {b)  2  Doid.  P.  C.  680. 

K  k  2  and 
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and  those  circumstances  do  not  appear.  We  are  asked  to 
presume  that  the  defendant  is  not  really  in  the  custody 
of  the  marshal,  and  that  the  declaration  is  erroneously 
commenced  in  the  old  form.  But  we  are  not  to  pre- 
sume against  our  own  jurisdiction  if  we  find  that  on  the 
record  which  gives  jurisdiction.  It  is  said  that,  if  this 
be  so  held,  the  statute,  in  a  case  like  the  present,  is  re- 
pealed; but  that  is  the  defendant's  own  fault.  He 
should  have  raised  the  objection  by  an  application  to 
the  Court. 

LiTTLEDALE  J.  This  Commencement  would  have  been 
regular  before  the  act ;  and,  if  the  cause  is  one  removed 
from  an  inferior  court,  the  act  and  the  rules  of  Mich. 
3  W*  4.  [a)  have  no  application.  It  is  said  we  are  to 
presume  that  the  action  was  commenced  here,  and  con- 
sequendy  that  the  Court  is  without  jurisdiction;  and 
that  the  case  of  an  action  commenced  in  an  inferior 
Court  is  an  exception,  within  which  the  plaintiff  ought 
expressly  to  have  brought  himself.  But  that  is  treat- 
ing as  an  exception  the  case  in  which  the  practice 
is  continued  as  it  was  before  the  act.  Suppose  the 
act  had  said  that,  in  ninety-nine  cases  out  of  a  hun- 
dred, the  form  of  proceeding  should  be  as  before,  but 
that  in  the  hundredth  it  should  be  altered ;  could  it  then 
have  been  contended  that  in  the  ninety-nine  cases  a 
party,  using  the  old  form,  was  bound  to  shew  that  he  did 
not  come  within  the  hundredth  ?  It  does  not  appear 
that  the  present  action  is  one  commenced  by  summons, 
or  that  it  was  not  removed  from  the  Palace  Court ;  in 
which  case  it  is  not  taken  out  of  the  rule  stated  in  Com, 

{a)  4  B.  ^;  Ad.  4,  5. 

Dig- 


1836. 


DOD 

against 
Gkant. 
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Dig*  Pleader  {C.  8,),  that  the  plaintiff  [cannot  declare  1836. 
against  one  in  B.  R.,  but  in  custodia  mareschalli^  except 

Don 

where  the  defendant  has  privilege,  or  the  action  is  against 
brought  in  Middlesex,    If  the  declaration  is  irregular, 
there  should  have  been  an  application  to  set  it  aside. 

Williams  J.  If  there  is  an  irregularity  in  the  declar- 
ation, advantage  might  have  been  taken  of  it  by  a  proper 
application  to  the  Court.  The  statement  vs^hich,  accord- 
ing to  Mr.  Jervis^  should  have  been  made,  that  the 
action  was  commenced  in  the  Palace  Court,  is  an  addi- 
tion to  the  forms  established  under  stat.  2  TV,  4f,  c.  39., 
which  contain  no  such  recital,  and  need  not,  because 
the  act  does  not  apply  to  causes  removed  from  inferior 
Courts  (a). 

Judgment  for  the  plaintiff. 

(a)  Coleridge  J.  was  absent  on  account  of  a  domestic  affliction.' 


Margetts  against  Bays.  Friday, 

January  15tb. 

J^EBT  for  work  and  labour,  for  money  paid,  and  on  A  plea  that  the 
an  account  stated.  Pleas,  first,  nil  debet;  secondly, 

debt,  if  any 

"  that  the  supposed  debt  in  the  said  declaration  men-  d^d^not^accrue 
tioned,  if  any  such  there  be,  did  not,  nor  did  any  part  yea^g^^jj^bad  on 
thereof,  accrue  due  to  the  said  plaintiff  at  any  time  special  de- 

^  *'  murrer,  for  not 

within  six  years,"  &c.  The  plaintiff  demurred  specially  confessing  the 
to  the  second  plea,  assigning  for  cause  that  it  did  not 
confess  and  avoid,  or  deny,  the  cause  of  action,  but  was 
pleaded  to  the  supposed  debt,  if  any  such  there  be, 
instead  of  admitting  the  said  debt.  Joinder  in  de- 
murrer. 

K  k  3  H.  Watson, 
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1836.  TV.  H.  Watson^  in  support  of  the  demurrer,  cited 

Gould  V.  Lashury  (a), 

Margetts 
against 

Bays.  (J^  Chadwicke  Jones,  contra.    That  was  a  plea  of  dis» 

charge  under  the  Insolvent  Debtors'  Act,  7  G.  4.  c.  57. ; 
and  there  the  defendant  could  not  but  avow  the  debt, 
as  he  would  be  under  the  necessity  of  inserting  it  in  his 
schedule  in  order  to  obtain  the  benefit  of  the  act  with 
respect  to  it,  under  sects.  40,  46.  But  there  is  no  reason 
against  a  party's  saying,  "  if  I  ever  owed  the  debt,  it  is 

'  six  years  since  I  was  first  liable  ;"  and.  this  form  of  plead- 

ing is  not  uncommon.  In  Gale  v.  Capern  {b\  a  set  off 
for  a  promissory  note  being  pleaded,  the  replication 
was  "  that  the  said  supposed  debt  and  cause  of  set  off" 
did  not  accrue  within  six  years ;  and  Lord  Denman 
C.  J.,  in  delivering  the  judgment  of  the  Court  upon  the 
question,  what  evidence  of  the  making  and  indorsement 
of  the  note  was  required,  said,  "  The  question  is, 
whether  this  be  not  a  virtual  admission  that  the  action 
did  accrue  at  some  time  in  the  manner  alleged and 
he  added,  that  "  the  effect  of  the  replication  was, 
that  the  plaintiff  did  so  admit."  [Lord  Denman  C.  J. 
That  was  after  trial  ;  but  here  the  form  of  the  plea  is 
specially  demurred  to,  which  makes  all  the  difference.] 

Per  Curiam  {c).    The  plea  in  this  form  cannot  be 
supported. 

Leave  granted  to  amend  on  payment  of  costs, 

(a)    \  C,  M.  ^  R.  254.    S.  C.  4  Ti/rwh.  863. 
(&)  1A.4:E.  102. 

(c)  Lord  Denman  C.  J. ,  Littledale  and  Williams  Js.    Coleridge  J.  was 
absent :  see  p.  -189.,  ante. 
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1836. 


The  King  amlnst  The  Inhabitants  of  Saturday, 

^  January  16th. 

Sparsholt. 

UPON  an  appeal  against  an  order  of  two  justices  for  By  the  regula- 
tions of  a 

the  removal  of  ^ditli  Rogers  widow,  and  her  three  bridewell,  the 
children,  from  the  parish  of  St.  Maurice  in  the  city  Jo'be  app^nted 
of  Winchester,  to  the  parish  of  Sparsholt  in  the  county  b^uhetppoiut- 
of  Southampton,  the  sessions  confirmed  the  order,  sub- 

^       ^  ject  to  the  ap- 

ject  to  the  opinion  of  this  Court  on  the  following  probation  and 

confirmation  of 

case  :   the  visiting 

justices.  The 

By  certain  of  the  regulations  for  the  government  of  keeper  might 
the  county  bridewell  at  Winchester^  made  at  the  Easter  not^peraia"^ 
sessions  1822,  and  allowed  and  confirmed  by  the  Judges  [l^^em^wlthout^ 
at  the  summer  assises  following,  it  is  provided :  —  1 .  That  J};^  ^"Jll^'X^ 
the  rifijht  of  appointment  of  all  turnkeys  or  assistants  ^^^X 

*  ^  were  to  receive 

employed  in  the  bridewell  be  vested  in  the  keeper  their  salaries 

from  the  county 

of  the  bridewell  in  the  first  instance ;  but  that  such  treasurer,  but 

,  ,  .  ,  1  1      .  in  all  other 

appointment  be  subject  always  to  the  approbation  and  respects  to  be 
confirmation  of  the  visiting  justices  :  That  the  keeper  of  mediate  orders 
the  bridewell  have  power  to  suspend  from  the  execution  tj^g^^geptr^- 
of  the  duties  of  his  station  any  turnkey  or  assistant,  and     ^^^^^  that 

»  an  appointment 

to  appoint  a  temporary  assistant  in  his  room,  but  shall  to  the  place  of 

turnkey,  and 

within  three  days  of  such  suspension  report  to  the  discharge  of  its 

r       1  •      1      •  1    duties  under  - 

Visiting  justices  the  cause  lor  his   having  so  acted,  the  above  re- 

j      1    Ti  .1  •        •       1         1  •      •         1   gulations  at  a 

and  snail  not,  until  an  inquiry  has  been  instituted  yearly  salary, 

by  the  visiting  justices,  permanently  appoint  any  other  stkJteVhiJincr 

person  in  the  room  of  the  turnkey  or  assistant  sus-  ^h^jchaTeulJ- 
pended  from  office.    2.  That  the  turnkeys  of  the  bride- 

*^  gained. 

well  shall  receive  the  payment  of  their  salaries  from 
the  treasurer  of  the  county,  but  shall  in  all  other 
K  k  4  respects 
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The  King 
against 

The  Inhabit- 
ants of 

Sparsholt. 


respects  be  under  the  immediate  orders  and  control  of 
the  keeper  of  the  bridewell,  by  whom  they  may  for  dis- 
obedience of  orders  or  improper  behaviour  be  suspended 
from  their  situations.  3.  That  the  appointment  and  re- 
moval of  the  keeper  of  the  bridewell  shall  be  made  in 
strict  conformity  with  the  acts  of  parliament  for  the 
regulation  of  the  same.  4.  That  any  turnkey  of  the 
bridewell,  who  may  be  convicted  of  drunkenness,  shall 
be  dismissed  by  the  visiting  justices  from  office.  Rule 
20.  commences  thus  :  —  "  That  no  keeper,  turnkey,  or 
any  other  officer  attached  to  the  bridewell  shall "  &c. 
Rule  21.  commences  thus:  —  "  That  the  keeper  of  the 
bridewell,  and  the  officers  of  the  prison,  together  with 
the  keeper's  family  and  servants,  shall  be  required"  &c. 
Rule  26.  provides  "  that  th^e  keeper  of  the  bridewell 
shall  not,  without  the  permission  of  the  visiting  justices, 
lodge  or  board  in  his  house  any  persons  other  than  his 
own  family  and  servants,  and  those  of  his  assistants." 

In  1822,  and  after  the  allowance  and  confirmation 
of  the  said  regulations,  Robert  Rogers  (since  deceased) 
was  appointed  to  the  office  of  second  turnkey  in  the 
said  bridewell  by  the  keeper,  in  accordance  with  the 
above  cited  regulation,  at  the  annual  salary  of  45/. 
which  was  afterwards  advanced  to  501.  on  his  pro- 
motion to  the  office  of  first  turnkey.  There  was  no 
agreement  made,  at  the  time  of  engaging  Rogers,  for 
any  particular  length  of  service,  or  for  any  notice 
previous  to  its  determination.  Rogers  duly  served  in 
that  situation  from  1822  to  1826,  when  he  married 
the  pauper  Edith,  after  which  he  continued  in  the 
same  situation  till  1833,  when  he  was  discharged  at 
a  few  days'  notice  for  misconduct,  in  conformity  with 
the  above  regulations.    His  salary  was  always  paid 

by 
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Sfarsholt. 


by  the  treasurer  of  the  county,  and  Bogers  resided,  1836. 
during  the  whole  period  of  his  employment  as  turnkey,  ^ 
in  the  bridewell,  which  is  situate  in  the  parish  of  Saint  against 
Bartholomew  Hyde  near  Winchester^  in  the  county  of      ants  of 
Southampton. 

The  question  for  the  opinion  of  the  Court  was, 
w^hether  Bobert  Bogers  acquired  a  setdement  by  hiring 
and  service  in  the  parish  of  Saint  Bartholomew  Hyde. 

Sir  W.  W.  Follett  (with  whom  was  C.  Bawlinson), 
in  support  of  the  order  of  sessions,  was  stopped  by  the 
Court. 


Dafnpier,  contra.  Although  the  word  "  officer "  is 
used  in  the  regulations,  Bogers  was  in  fact  a  servant. 
In  Bex  V.  Sandhurst  (a)  an  employment  as  servant 
in  the  Royal  Military  College  at  Blackwater  was  held 
to  be  such  a  service  as  conferred  a  settlement,  though 
the  party  was  not  servant  to  a  private  individual,  but 
to  the  Crown,  under  the  control  of  a  board  established 
for  public  purposes ;  on  which  account  it  was  contended 
that  the  employment  was  rather  an  office  than  a  service. 
The  present  case  states  that  the  pauper  was  appointed 
(which  means  hired)  at  the  annual  salary  (that  is  wages) 
of  45/.  The  mention  of  an  annual  salary  implies  that 
the  hiring  was  yearly,  Turner  v.  Bobinson  (b),  Fawcett  v. 
Cash  (c) ;  or,  if  the  words  do  not  ascertain  the  time, 
then  the  hiring  is  general,  and  for  a  year.  It  may  be 
contended  that  this  is  a  hiring  for  a  limited  service ;  but 
so  is  the  hiring  of  a  huntsman,  a  groom,  or  a  clerk; 
under  which,  however,  service  will  confer  a  settlement. 

(a)  1  B.^C.  557.  (i)  5  B.  ^  Ad,  789, 

(c)  5  B.  4;  Ad.  904. 


Lord 
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Lord  Denman  C.  J.  In  Rea^  v.  Sandhurst  {a)  the 
sessions  doubted  whether  a  person  hired  into  the  par- 
ticular establishment  there  described  could  be  considered 
a  servant,  for  the  purpose  of  settlement.  I  can  see  no 
reason  why  he  should  not  have  been  so  considered. 
But  here  the  facts  are  different.  The  turnkey  is  not 
hired  by  the  keeper  of  the  bridewell,  for  the  approba- 
tion of  the  justices  constitutes  the  hiring.  The  control 
is  in  the  keeper  of  the  bridewell ;  but  he  is  not  the 
hiring  party.  The  turnkey  is  not  his  servant.  Nor 
is  he  the  servant  of  the  magistrates,  for  it  is  not  their 
orders  that  he  is  to  obey.  The  case,  therefore,  is  dis- 
tinguishable from  jReo!  v.  Sandhurst  (a).  I  should  not 
feel  bound  by  the  particular  words  used  in  the  case,  to 
come  to  this  decision,  if  it  were  not  supported,  as  I 
think  it  is,  by  the  nature  of  the  contract  itself. 


LiTTLEDALE  J.  I  also  think  that  the  turnkey  in  this 
case  was  not  a  servant.  There  is  nothing  from  which 
the  Court  can  know  whose  servant  he  was.  He  was 
so  far  under  the  control  of  the  keeper  of  the  bridewell  as 
to  obey  his  directions,  but  was  not  servant  to  him. 
During  part  of  the  time,  he  was  assistant  turnkey ;  but 
that  did  not  make  him  a  servant.  The  orders  must  be 
confirmed. 


Williams  J»  concurred 


Orders  confirmed. 


(a)  1  B.  ^  C.  557. 

(6)  Coleridge  J,  was  absent.     See  p.  489.,  anti^. 
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The  King  against  The  Inhabitants  of  St.  Saturday, 

^  Januari/  16th. 

(jILES-IN-THE-1'  lELDS. 


appeal  against  an  order  of  two  justices  whereby  Pauper  rented 

Thomas  Barrow  and  his  wife  and  children  were  re-  a  year^wLch^* 

moved  from  the  parish  of  Si.  Giles-in-the-Fields,  in  the  re^side^d'in"the 

county  of  Middlesex,  to  the  parish  of  St,  Marylebone,  in  fai^ny'^'^Ht'" 

the  same  county,  the  sessions  quashed  the  order,  sub-  ^/j^^jj^- 

iect  to  the  opinion  of  this  Court  upon  the  following  persons  to  sleep 

°  in  some  of  the 

case  :   rooms,  letting 

sometimes  a 

In  1831  the  pauper  became  the  tenant  of  a  house  in  bed,  sometimes 

the  appellant  parish  at  the  yearly  rent  of  24/.    He  generally  by 

held  the  house  for  three  years,  paid  the  rent,  and  com-  otca"ifnaiiy"for 

plied  with  all  the  requisites  of  the  statutes,  6  G.  4.  c.  57.,  l^ichclse 

and  1  W,4!.c.  18.,  if,  under  the  circumstances  after  men-  however,  the 

bed  only  was 

tioned,  he  was  sufficiently  in  the  occupation  of  the  house  let,  and  the 

pauper  reserved 

m  question.  the  right  of 

The  pauper  resided  in  the  house  with  his  family,  bed  huo  the 

The  furniture  in  all  the  rooms  was  his ;  and  he  was  in  lod^eVs  h^d^o 

the  habit  of  taking  in  labouring  people  to  sleep  in  some  "ooms*by^d 
of  the  rooms,  sometimes  letting  a  bed,  sometimes  half  a  pauper 

had  constant 

bed,  the  letting  being  generally  by  the  night,  but  in  access  to  and 

some  instances  it  appeared  that  a  bed  had  been  let  for  the  whole 

the  period  of  a  week.    The  persons  who  thus  slept  in  the"ifeyTof^air 

the  house  had  no  right  to  the  rooms  during  the  day,  ^^^Heid^an 

the  pauper  and  his  family  having  the  constant  access  tk!n'onhe"^^" 

to  and  control  over  the  whole  of  the  house,  and  the  dwelling-house, 

withm  Stat. 

pauper  always  retaining  the  keys  of  all  the  rooms  in  his  i    •  4.  c.  is. 
own  possession.    In  the  instances  of  letting  for  a  week, 
which  were  of  rare  occurrence,  the  pauper  let  the  bed 

only, 
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1836.  only,  reserving  to  himself  the  right  of  putting  another 

^  bed  in  the  same  room  at  any  time,  if  he  thought  proper. 

against  The  question   for  the  opinion  of  the  Court  was, 

The  Inhabit-  ^ 

ants  of  whether  the  pauper  actually  occupied  the  house  within 

St.  Giles-  ,              .             .       ,  ,  , 

1  N-THE-FiELDs.  thc  fficaumg  oi  the  statute. 


Adolphus  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  house,  in  this  case,  was  "  ac- 
tually occupied "  by  the  pauper,  within  stat.  1  W,  4. 
c.  18.  5.  1.  Recc  V.  St.  NicholaSi  Rochester  {a\  and  Rex 
V.  St,  Nicholas^  Colchester^  (5),  shew  that  it  was  not.  The 
statute  requires  an  occupation  uninterrupted  by  the 
rights  of  any  other  person.  It  will  be  said  here  that  a 
bed  only  was  let ;  but  the  room  was  let,  so  far  as  the 
right  to  the  bed  was  concerned.  Unless  that  was  so, 
there  could  have  been  no  possession  of  the  bed.  The 
landlord  could  not  exclude  the  lodger.  There  was  a  part 
of  the  room  into  which  the  landlord  could  not  intrude. 
He  was  never  master  of  the  outer  door,  while  a  lodger 
was  entitled  to  come  to  one  of  the  beds.  The  case  of  an 
innkeeper  is  different;  he  is  bound  by  law  to  receive 
persons  into  his  house ;  and  he  occupies  by  his  guests. 
And  it  is  sufficient  to  say  that,  if  that  case  arose,  it 
might  be  decided  on  its  own  grounds.  The  rule  which 
has  been  laid  down  for  the  interpretation  of  the  statute, 
in  the  cases  already  decided,  is  plain,  and  ought  not  to 
be  broken  in  upon.  The  word  "  exclusive,"  which  was 
used  in  those  cases  with  reference  to  the  lodger's  occu- 
pation, ought  not  to  be  pressed  too  far.  The  true  con- 
struction of  the  statute  is  that,  if  a  person  in  any  manner 

(a)  5B.^  Ad.  219.  {b)  2  A.  ^  E.  599, 


separates 
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separates  his  tenement  into  parts,  and  gives  up  one  part, 
he  ceases  to  be  in  the  actual  occupation  of  that  tene- 
ment within  the  statute. 

J,  L.  Adolphus  (with  whom  was  W»  ClarJcson)  contra, 
was  stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  clear  that  this  was  an 
actual  occupation  within  the  statute,  although  there  was 
something  which  the  pauper  did  not  actually  hold  at  all 
times,  and  although  the  parties,  whom  he  took  in,  could 
not  have  been  turned  out  in  the  dead  of  the  night.  The 
case  of  an  innkeeper  is  a  very  strong  illustration  of  this 
case,  and  nearly  the  same.  A  person  who  lives  in  a 
house,  and  merely  lets  out  parts  of  it  in  the  manner 
stated  here,  does  not  cease  to  be  the  actual  occupier. 

LiTTLEDALE  J.  The  facts  of  this  case  completely  dis- 
tinguish it  from  Reoc  v.  St,  Nicholas^  Rochester  (a),  where 
the  tenant  let  a  part  of  the  house,  and  it  was  actually 
occupied  by  another  person. 

Williams  J.  I  am  of  the  same  opinion.  It  is  true, 
as  has  been  urged,  that  it  is  desirable  not  to  fritter 
down  plain  rules^  but  we  must  deal  with  a  case  accord- 
ing to  the  facts,  and  here  they  put  an  end  to  all  ques- 
tion (6). 

Order  of  sessions  quashed  (c). 

(a)  5B,  ^  Ad.  219.  ' 
(6)  CoZmcige  J.  was  absent.     See  p.  489.,  ante, 
(c)  See  Rex  v.  Fakefield,  p.  612.,  post. 
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Saturday/,  The  KiNG  agaitlSt  BOULTBEE. 

January  1 6th. 

The  rule,  that    TJICHARD  PICKERING  was  convicted  by  the 

a  statute  taking  -^^^-p.         _  .. 

away  certiorari  Kev.  James  Mooerts,  a  justice  of  the  peace  for  the 

fhe  Crown^  county  of  Warwick,  on  the  information  of  John  BouUbee, 

iTnot  limTted  having  committed  a  trespass,  by  entering  and 

the^Crown  hTs  day-time,  upon  a  piece  of  land  in  the  pos- 

an  actual  in-  session  and  occupation  of  John  Rowhottom,  in  search 

terest,  but 

extends  to  all    of  game,- with  a  dog  and  gun,  contrary  to  stat.  1  &  2  J^.  4. 

prosecutions  in 

the  name  of  the  32.    The  adjudication  was  as  follows : — "And  I  do 
And  the  rule  adjudge  that  the  said  R.  P.  shall,  for  the  said  offence, 
Crown^snot^^  forfeit  the  sum  of  1/.,  and  shall  pay  the  said  sum,  to- 
defeated  by  the  ^^jjg^  ^.^j^                 ^^^^  f^j,  ^^g^    forthwith.  And 

prosecutor  hav-  ^  ' 

ing  become      J  direct  that  the  said  sum  of  IZ.,  being  the  amount  of 

nominally  de-  ^ 

fendant;  as      the  Said  penalty,  shall  be  paid  to  John  Breedon,  one  of 

where  a  con- 
viction has  been  the  overseers  of  the  poor  of  the  said  parish  in  which  the 

quashed  at  ses-       .  -,     ,^  .      t  i      i      i  •  ^•  ^ 

sions,  with  costs  said  oiience  was  committed,  to  be  by  him  applied  ac- 

the^prosecutor,  cordiug  to  the  directions  of  the  statute  in  such  case 

quth^throrVer  ^^^^       provided.    And  I  do  order  that  the  said  sum 

of  sessions.  jq^^  fo^,  ^osts  shall  be  paid  to  John  Boulthee,  Esq. 

By  the  Game  ^  ^ 

Act,  i&2r.4.  ttie  complainant.    Given"  &c.    Within  the  time  pre- 

c.  32,,  the  jus-  ^  * 

tices,  before      scribed  by  the  act,  Pickering  gave  notice  of  appeal, 

whom  any  per- 
son is  sum- 
marily convicted  in  penalties  under  that  statute,  may  adjudge  that  such  party  shall  pay  the 
penalty  immediately  or  at  a  future  time,  and,  in  default  of  payment,  be  imprisoned  for 
a  certain  period  :  and  it  is  enacted,  that  the  conviction  may  be  drawn  in  a  certain  form 
(corresponding  with  the  above  provision) :  that  the  party  convicted  may  appeal  to  the  ses- 
sions, giving  notice  to  the  complainant  of  the  cause  and  matter  of  appeal,  within  three 
days  after  the  conviction  ;  and  that  no  such  conviction  shall  be  quashed  for  want  of  form. 
A  party,  summarily  convicted  under  the  act,  appealed,  giving  notice  of  several  objections 
on  the  merits.  By  the  conviction,  when  returned  to  the  sessions,  it  appeared  that  the  party 
was  adjudged  to  pay  the  penalty  forthwith,  and  that  nothing  was  said  of  imprisonment  in 
case  of  default.  The  sessions  quashed  the  conviction  on  this  ground,  stating  in  their  order 
that  they  quashed  it  for  want  of  form.  The  objection  was  not  taken  in  the  notice  of 
appeal,  nor  did  it  appear  that  the  appellant,  when  he  gave  the  notice,  had  means  of  knowing 
how  the  conviction  would  be  framed. 

Held  that,  assuming  the  conviction  to  be  defective  in  substance,  the  sessions  had  no 
power  to  quash  it  on  this  objection,  no  notice  of  it  having  been  given. 

which 
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which  was  duly  served  on  Mr.  Boultbee,     Several  1836. 
grounds  of  appeal  were  stated  in  the  notice,  involving 

^  .  °       The  Kino 

the  merits  of  the  information  and  conviction,  and  the  against 
notice  concluded,  "  And  I  further  give  you  notice  that 
I  am  aggrieved  by  the  aforesaid  conviction,  and  shall, 
on  the  trial  of  the  appeal  aforesaid,  insist  on  all  other 
causes,  matters,  and  things,  which  I  can  or  lawfully  may 
do."  The  appeal  came  on  at  the  Sessions,  and,  by  order 
of  the  Court,  recited  to  be  made  upon  full  hearing  of 
the  said  matter,  and  counsel  on  both  sides,  the  con- 
viction was  adjudged  to  be  quashed,  for  want  of  form, 
with  costs,  to  be  paid  by  Mr.  Boultbee  to  Pickering, 
The  informality  relied  upon  was,  that  the  Justice  did 
not,  by  the  conviction,  adjudge  that,  in  default  of  the 
penalty  and  costs  being  paid,  the  party  convicted  should 
be  imprisoned  and  kept  to  hard  labour,  according  to 
the  form  given  by  sect.  39.  of  the  statute  («).  The 

causes 

(a)  The  material  clauses  of  stat.  1  &  2  fT.  4.  c.  32.  are  as  follows :  — 
Sect.  38.  enacts,  "  That  the  justice  or  justices  of  the  peace  by  whom  any 
person  shall  be  summarily  convicted  and  adjudged  to  pay  any  sum  of 
money  for  any  offence  against  this  act,  together  with  costs,  may  adjudge 
that  such  person  shall  pay  the  same  either  immediately  or  within  such 
period  as  the  said  justice  or  justices  shall  think  fit,  and  that  in  default  of 
payment  at  the  time  appointed  such  person  shall  be  imprisoned  in  the 
common  gaol  or  house  of  correction  (with  or  without  hard  labour),  as  to 
the  justice  or  justices  shall  seem  meet,  for  any  term  not  exceeding  two 
calendar  months  where  the  amount  to  be  paid,  exclusive  of  costs,  shall 
not  amount  to  51.  ^  and  for  any  term  not  exceeding  three  calendar  months 
in  any  other  case,  the  imprisonment  to  cease  in  each  of  the  cases  aforesaid 
upon  payment  of  the  amount  and  costs." 

Sect.  39.  enacts,  that  the  justices  before  whom  any  person  shall  be 
summarily  convicted  of  any  offence  against  this  act  may  cause  the  con- 
viction to  be  drawn  up  in  the  form  subjoined.  The  form  states  the  con- 
viction, and  that  the  justices  do  adjudge  that  the  party  shall  forfeit  the 
sum  of  &c.,  "  and  shall  forthwith  pay  the  said  sum,  together  with  the  sum 

of  for  costs  ;  and  that  in  default  of  immediate  payment  of  the  said 

suras,  he  the  said  A.  0.  shall  be  imprisoned  [or  imprisoned  and  kept  to 

hard  labour]  in  the  of  for  the  space  of  unless  the  said 

sums 
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causes  of  appeal  mentioned  in  the  notice  were  not  gone 
into.  Application  was  afterwards  made  to  Lord  Den- 
man  C.  J.  at  chambers,  on  behalf  of  Mr.  Boulthee,  for  a 
certiorari  to  remove  into  this  Court  all  orders  of  the 
Sessions  touching  the  conviction  and  appeal,  and  the 
adjudication  thereon.  The  application  was  grounded 
upon  several  objections  to  the  order  quashing  the  con- 
viction, viz.  1.  That  the  conviction  was  valid,  and  not 
bad  for  want  of  form.  2.  That,  by  stat.  1  &  2  ^.4., 
c.  32.  s,  45.,  no  summary  conviction  under  the  act  could 
be  quashed  for  want  of  form.    3.  That  Pickering's 

sums  shall  be  sooner  paid ;  [or  and  I  {or  we]  order  that  the  said  sums  shall 
be  paid  by  the  said  A.  0.  on  or  before  the   day  of  and  in  de- 
fault of  payment  on  or  before  that  day  I  [or  we]  adjudge  the  said  A.  0. 
to  be  imprisoned  [or  imprisoned  and  kept  to  hard  labour]  in  the  — —  of 

■  for  the  space  of  •  unless  the  said  sums  shall  be  sooner  paid]  ;  and 

I  [or  we]  direct  "  &c.  (the  penalty  to  be  paid  to  one  of  the  overseers  of 

the  poor,  to  be  applied  according  to  the  statute,  and  the  sum  of   

for  costs  to  the  complainant).    "  Given  "  &c. 

Sect.  44.  enacts,  "  That  any  person  who  shall  think  himself  aggrieved 
by  any  summary  conviction  in  pursuance  of  this  act  may  appeal  to  the 
justices  at  the  next  general  or  quarter  sessions  of  the  peace  to  be  holden, 
not  less  than  twelve  days  after  such  conviction,  for  the  county,"  &c. 
"  wherein  the  cause  of  complaint  shall  have  arisen,  provided  that  such 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  three  days  after  such  convic- 
tion, and  seven  clear  days  at  the  least  before  such  sessions,  and  shall  also 
either  remain  in  custody  until  the  sessions,  or  within  such  three  days  enter 
into  a  recognizance,"  &c.  (to  appear  and  try,  to  abide  the  judgment,  and 
to  pay  costs)  :  "  and  the  Court  at  such  sessions  shall  hear  and  determine 
the  matter  of  the  appeal,  and  shall  make  such  order  therein,  with  or  with- 
out costs  to  either  party,  as  to  the  Court  shall  seem  meet ;  and  in  case  of 
the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction,  shall  order 
and  adjudge  the  offender  to  be  dealt  with  and  punished  according  to  the 
conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  judgment." 

Sect.  45.  enacts,  "  That  no  summary  conviction  in  pursuance  of  this 
act,  or  adjudication  made  on  appeal  therefrom,  shall  be  quashed  for  want 
of  form,  or  be  removed  by  certiorari  or  otherwise  into  any  of  his  Majesty's 
superior  courts  of  record." 

notice 
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notice  of  appeal  did  not  specify  the  objection  in  point  1836. 
of  form,  upon  which  the  judgment  of  the  Sessions  pro- 

The  Kin 

ceeded ;  and  that  for  want  of  such  specification,  which  against 

1  n  xrr  1        Ci  BoULTBEl 

was  required  by  stat.  1  2  TV,  4.  c,  32.  s.  44.,  the  ces- 
sions were  preckided  from  entertaining  the  objection. 
4.  That,  if  the  conviction  was  bad  for  want  of  form,  as 
objected  at  Sessions,  it  was  a  nullity,  and  there  was 
nothing  to  appeal  against.  5.  That  the  appeal,  as  en- 
tered with  the  clerk  of  the  peace,  was  against  the  Rev. 
James  Roberts,  the  convicting  magistrate,  and  not  against 
Mr.  Boultbee,  and  therefore  the  Sessions  could  not  order 
the  latter  to  pay  costs  to  the  appellant  [a) ;  and  that 
the  prosecutor  of  an  information  was  not  liable  to  costs 
for  a  mistake  of  the  convicting  magistrate.  The  cer- 
tiorari was  granted ;  and,  the  proceedings  having  been 
returned,  a  rule  nisi  was  obtained  for  quashing  the 
order  of  Sessions  by  which  the  conviction  was  quashed. 
A  rule  nisi  was  also  obtained  in  the  last  term  for 
quashing  the  certiorari.  Both  rules  were  now  discussed 
together. 

Hill  and  Kelly,  against  the  rule  for  quashing  the 
order  of  sessions,  and  in  support  of  the  rule  for 
quashing  the  certiorari.  The  power  of  enforcing  this 
penalty  is  given  by  special  provision  of  an  act  of  par- 
liament, which  must  be  followed,  or  the  power  fails. 
By  sect.  39.,  the  adjudication  should  be,  that  the  party 
pay  the  penalty,  or  be  imprisoned.  This  conviction 
adjudges  that  Pickering  do  forthwith  pay  the  penalty, 
without  any  alternative.  The  judgment  is  imperfect, 
and  cannot  be  enforced.  The  sessions  were  bound 
to  quash  the  conviction  on  that  account.    It  is  indeed 


(a)  This  point  is  not  further  noticed,  as  no  decision  was  given  upon  it. 

Vol.  IV.  L 1  stated, 

V 
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1836.      stated,  in  the  order  of  sessions,  that  the  conviction  was 
The  King     ^^ashed  for  want  of  form,  but  that  is  not  so;  and, 
^against       whatever  the  sessions  may  have  adjudged,  if,  upon 
the  order  being  brought  here,  the  Court  see  that  it 
is  bad  in  substance,  they  will  not  allow  it  to  have 
any  effect.    It  is  said  that  the  notice  of  appeal  did 
not  set  out  the  objection  upon  which  the  conviction 
was  quashed ;  but  it  is  not  denied  that  the  prosecutor 
in  fact  had  notice  of  it.    The  certiorari  is  taken  away 
in  distinct  terms  by  sect.  45.    It  is  true  that  the  cer- 
tiorari in  this  case  is  applied  for  by  the  prosecutor 
of  the  information ;  and  it  may  be  contended,  on  the 
authority  of  Rex  v.  Allen  (a),  that  a  clause  taking  away 
certiorari  does  not  bind  the  Crown,  unless  named. 
But  that  decision  was  on  a  revenue  act,  and  clearly 
had  reference  to  cases  where  the  Crown  is  an  actual 
party.    Here  the  proceeding  is  between  individuals; 
the  Crown  does  not  move  in  it.    It  may  be  suggested 
that,  by  sect.  38.  of  the  present  act,  a  party  may  be 
adjudged  to  pay  the  penalty  and  costs  immediately, 
and  that,  if  such  adjudication  were  made  and  complied 
with,  and  the  conviction  drawn  up  afterwards,  the 
alternative  form  would  be  inapplicable.    But,  although 
it  is  true  that  the  formal  conviction  may  be  drawn 
up  long  after  the  adjudication  has  taken  place,  that 
does  not  dispense  with  the  necessity  of  framing  it  as  it 
should  have  been  framed  if  made  out  at  the  time.  In 
felony,  where  a  particular  judgment  is  prescribed  by  law, 
the  omission  of  a  material  part  vitiates  the  sentence  ifi), 

Bere  and  Daniel,  contra.    A  statute  taking  away 
the  right  of  removal  by  certiorari  does  not  bind  the 


(a)  15  East,  333. 


(6)  See  Rex  v.  Fletcher ^  Russ.  ^  Ry.  58. 

Crown, 
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Crown,  unless  there  be  express  words  for  that  purpose;  1836. 
Rex  V.  Allen  (a).    That  was  a  prosecution  in  which 

^  ^  The  King 

the  Crown  had  a  direct  interest ;  but  the  language  of  against 

BOULTBEE. 

the  Court  there  admits  of  a  general  application,  and 
the  decision  was  grounded  upon  a  series  of  cases  in 
which  the  prosecutors  were  private  persons.  Rex  v. 
Farewell  [b\  Rex  v.  Clace  (c),  Rex  v.  Cumberland  {d), 
Rex  V.  Bodenham  (e),  are  cases  of  that  description. 
[Lord  Denman  C.  J.  Has  not  the  prosecutor  in  this 
case  become  the  defendant]  ?  He  is  only  so  in  form, 
like  the  plaintiff  below,  in  a  cause  where  the  defendant 
brings  a  writ  of  error.  But  further,  if  the  conviction 
was  not  in  pursuance  of  the  act,  so  that  the  sessions 
had  no  jurisdiction  over  the  case,  then,  according  to 
the  principle  admitted  in  Rex  v.  Fowler  {g),  the  certi- 
orari is  not  taken  away.  Here  they  had  no  jurisdiction 
to  make  this  order.  They  could  not  adjudicate  upon 
any  matter  of  complaint  which  was  not  stated  in  the 
notice  of  appeal,  according  to  sect.  44.  of  1  &  2  4. 
c,  32. ;  and  the  point  on  which  the  sessions  decided 
was  not  taken  in  the  notice.  [Lord  Denman  C.  J.  The 
objection  probably  could  not  be  discovered  till  the 
parties  came  into  Court.  LiUledale  J.  The  notice  of 
appeal  is  to  be  given  within  three  days  after  conviction. 
The  conviction  would  not  be  drawn  at  that  time.]  The 
party  intending  to  appeal  might  apply  to  the  magis- 
trates to  have  it  drawn.  [Lord  Denman  C.  J.  Would 
it  be  in  the  power  of  the  sessions  to  confirm  a  materially 
vicious  conviction]  ?  The  sessions  here  have  stated 
the  defect  to  be  matter  of  form.    [Lord  Denman  C.  J. 

(a)  15  East,  ^SS.  (h)  2  Stra.  1209. 

(c)  4  Burr.  2456. 

(d)  6  T.  R.  194.    S.  C.  in  Error,  The  Inhabitants  of  Cumberland  v. 
The  King,  3  B.  4;  P.  354. 

(e)  1  Cowp.  78.  (g)  1A.<I;JS.  836. 

L  1  2  That 
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1836.  That  is  their  opinion  :  we  may  think  it  substance]. 
'   ~      The  observation,  that  the  sessions  could  not  confirm 

Ihe  KiNa 

against  the  conviction,  if  materially  bad,  would  apply  to  cases  in 
which  the  statute  allows  more  time  for  the  appeal,  and 
where  the  party  intending  to  appeal  has  an  opportunity 
of  seeing  that  which  he  is  to  appeal  against ;  as  under 
the  act  for  amending  the  poor  law,  4  &  5  4.  c,  76. 
And,  by  the  statute  in  question  here,  the  appellant, 
though  he  had  not  seen  the  conviction,  was  not  neces- 
sarily subjected  to  any  hardship.  If  he  had  stated,  as 
his  ground  of  appeal,  that  he  was  not  guilty,  he  might, 
under  that  notice,  have  taken  any  substantial  objection  ; 
Rex  v.  The  Justices  of  Newcastle  upon  Tyne  {a).  But, 
as  he  has  alleged  specific  objections,  the  sessions  could 
not  go  out  of  those.  And  the  sessions  expressly  state 
that  they  have  quashed  the  conviction  for  matter  of 
form,  which,  by  sect.  45.  of  stat.  1  &  2  4.  c.  32.,  they 
are  prohibited  from  doing.  As  to  the  objection  itself, 
the  statute  does  not  imperatively  require  that  the  form 
there  given  shall  be  used.  Enough  has  been  adjudged 
here;  and,  at  all  events,  the  convicted  party  cannot 
complain  that  the  full  measure  of  punishment  has 
not  been  inflicted. 

Lord  Denman  C.  J.  The  statute  gives  an  appeal  to 
the  sessions,  on  condition  that  the  appeal  be  brought 
not  less  than  twelve  days  after  the  conviction,  and  that 
notice  be  given  of  the  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  after  the  conviction, 
and  seven  clear  days  before  the  sessions :  and  the  ses- 
sions are  to  hear  and  determine  the  matter  of  the 
appeal,  and  make  such  order  therein  as  to  them  shall 

(a)  1  B.  ^  Ad.  S33. 

seem 
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1  OQ/I 

seem  meet.  Here  the  convicted  party  has  appealed  and 
given  a  regular  notice.  Then  what  v^^ere  the  cause  and  The  King 
matter  of  appeal  stated  in  the  notice  ?  Three  objections  Boultbee. 
were  stated,  all  going  directly  to  the  merits.  Those 
objections  were  the  matter  upon  which  the  sessions  were 
to  adjudicate.  They  were  to  try  the  merits.  But  they 
have  set  aside  the  question  as  to  these,  and  decided 
that  the  conviction  was  bad  in  form.  The  notice  could 
not  refer  to  objections  merely  on  the  face  of  the  con- 
viction; for  a  conviction  is  seldom  drawn  till  the  time 
of  the  sessions ;  and  this  was  probably  never  seen  by 
the  parties  before  that  time.  The  justices,  being  as 
it  were  impannelled  to  try  the  merits  of  the  appeal, 
have  proceeded  to  try  something  else.  If  the  alleged 
defect  was  merely  form,  the  statute  cures  it,  and 
precludes  them  from  interfering;  if  it  was  an  ob^ 
jection  in  substance  to  the  jurisdiction,  and  was  well- 
founded,  then,  although  the  sessions  had  confirmed  the 
conviction,  no  man  could  have  justified  the  putting  it 
in  force :  either  the  conviction  was  good,  or  nothing 
could  have  been  done  upon  it.  Then  as  to  the  clause 
(sect.  45.)  which  takes  away  the  certiorari;  if  there  had 
been  no  decision  upon  similar  clauses  in  other  statutes, 
it  would  appear  that  such  a  provision  bound  even  the 
Crown.  But  it  has  often  been  held  that  the  right  of  the 
Crown  in  such  cases  is  not  to  be  taken  away  unless  by 
expi-ess  words.  In  Hex  v.  Bodenham  (a)  a  distinction 
was  attempted  between  cases  in  which  the  proceeding  is 
actually  that  of  the  King,  as  where  the  revenue  is  con- 
cerned, and  those  in  which  the  prosecution  is  private ; 
and  the  Court  said,  "In  cases  of  this  sort  there  is  no 
distinction/'    That  is  a  direct  authority  on  the  point. 

(a)  1  Cowp.78,  J 

L  1  3  And 
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1836.       And  again,  in  Rex  \.  Allen  (a),  although  the  inform- 
ation  was  for  penalties  under  a  revenue  act,  and  al- 

The  King  ^  ' 

against       though  Grose  J.  and  Le  Blanc  J.,  in  their  judgments, 

BOULTBEE. 

adverted  to  the  nature  of  the  statute,  Bayley  J.  relied 
upon  the  rule  "  that  general  words  in  an  act,  that 
no  certiorari  shall  be  allowed,  or  the  like,  shall  not 
bind  the  Crown,  unless  such  an  intention  is  to  be  col- 
lected from  other  parts  of  the  act."  The  rest  of  the 
Court  did  not,  in  their  judgments,  limit  this  general 
doctrine ;  and  no  disapprobation  was  expressed  of  the 
decision  in  Rex  v.  Bodenham  (b),  which  was  cited  in 
argument.  It  is  therefore  perfectly  clear,  after  much 
discussion  of  the  point,  that  the  certiorari  is  not  taken 
away  in  the  case  of  the  Crown,  considered  generally  as 
a  suitor  in  a  court  of  justice,  and  not  merely  with 
reference  to  the  enforcement  of  any  particular  pre- 
rogative in  respect  of  revenue  {c).  The  rule  for  quash- 
ing the  order  of  sessions  will  therefore  be  absolute,  and 
the  rule  for  quashing  the  certiorari  discharged. 

LiTTLEDALE  J.  The  general  rule  is,  that  the  Crown, 
unless  named,  is  not  bound  by  a  statute ;  and  that,  in 
the  cases  which  have  been  cited,  has  been  held  appli- 
cable to  clauses  taking  away  certiorari.  A  distinction 
has  been  suggested  between  cases  in  which  the  Attorney- 
General  is  proceeding  directly  on  behalf  of  the  Crown, 
or  a  private  prosecutor  to  enforce  a  conviction,  and  where 
a  party,  as  in  this  instance,  is  endeavouring  to  get  rid  of 
the  costs  of  a  prosecution  in  which  he  has  failed,  and 
stands  in  the  situation  of  a  defendant :  but  that  appears 

(a)  15East,3S3.  (b)  I  Cowp.lS. 

(c)  As  to  the  removal  of  indictments  or  presentments  by  the  pro- 
seeiator,  see  now  stat.  5  &l,  6  W.  4.  c.  33.  s.  1. 

to 
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to  me  too  refined;  although  the  party  is  called  the  1836. 
defendant,  that  is  only  by  the  course  of  the  Court :  he      '  ~ 

•'  The  Kino 

is  still,  in  fact,  the  prosecutor  in  the  proceeding  below.  against 
Then  as  to  the  order  of  sessions :  the  cause  and  matter 
of  the  appeal,  stated  in  the  notice,  and  which  the  ses- 
sions were  to  hear  and  determine,  was  confined  to  three 
grounds  of  objection.  The  sessions,  by  their  order, 
stated  to  be  made  on  full  hearing  of  the  matter,  and 
counsel  on  both  sides,  quash  the  conviction  for  want  of 
form.  They  do  not  decide  the  matter  of  the  appeal. 
Want  of  form  is  not  mentioned  in  the  notice.  It  is 
true  that,  when  notice  is  given,  the  party  cannot  know 
whether  or  not  there  is  a  defect  of  form ;  but,  if  the 
statute  takes  from  him  the  opportunity  of  raising  that 
objection,  it  cannot  be  helped:  the  sessions  are  not, 
therefore,  enabled  to  enter  upon  matter  not  included  in 
the  notice.  They  had  not,  then,  any  right  to  make 
this  order ;  and  the  more  especially,  as  the  statute  says 
that  no  summary  conviction  under  it  shall  be  quashed 
for  want  of  form. 

Williams  J.  I  am  of  the  same  opinion.  The  dis- 
tinction between  cases  in  which  the  Crown  proceeds  as 
upon  a  private  interest,  and  those  in  which  an  individual 
prosecutes  in  the  name  of  the  crown,  is  somewhat  in- 
vidious, and  was  overruled  in  Rex  v.  Bodenham  {a). 
Then  as  to  the  ground  of  decision  in  the  present  case. 
Appeal  is  a  remedy  given  by  statute,  and  the  legislature, 
in  giving,  may  restrict  it.  Probably  it  was  intended  here 
that  the  appellant  should  be  in  a  great  degree  pre- 
cluded from  objections  on  the  form  of  the  conviction. 


(a)  1  Cowp.  78. 

LI  4 


The 


The  King 


BOWLTBEE. 
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1836.  The  appellant  here,  in  his  notice,  expressly  took 
grounds  which  went  to  the  merits  only.  They  were 
the  "  matter"  of  the  appeal.  It  is  true  that  the  con- 
viction, as  drawn  up,  was  not  within  his  reach  when 
he  was  obliged  to  give  his  notice ;  but,  if  the  objection 
arising  upon  it  went  to  the  jurisdiction,  then  at  all 
events  the  conviction  would  not  be  available ;  if  it  fell 
short  of  impugning  the  jurisdiction,  it  was  merely  matter 
of  form,  and  defects  in  form  are  cured  by  the  statute. 
The  sessions  have  quashed  the  conviction  for  want  of 
form,  and  not  upon  any  ground  taken  by  the  appel- 
lant (a). 

Rule  for  quashing  the  certiorari  discharged. 
Rule  absolute  for  quashing  the  order  of  sessions. 

(a)  Coleridge  J.  was  absent.    See  p.  489.,  ante. 


Saturday,  The  KiNG  agatust  The  Inhabitants  of 

JanuiirT/  16th. 

Amersham. 

Pauper  was  appeal  against  an  order  of  two  justices,  whereby 

prentle^b'y  an  Anna  Seamons  was  removed  from  the  parish  of 

whkh  stSed  Ayleshury,  in  the  county  of  Buchi7igliam^  to  the  parish 
that  loz.  had        Amevsham.  in  the  same  county,  the  sessions  confirmed 

been  paid  to 

the  mistress  as         Order,  subject  to  the  opinion  of  this  Court  upon  a 

a  consideration, 

out  of  the  funds  case,  the  material  parts  of  which  were  as  follows:  — 

of  a  charity. 

The  mistress         William  Harding^  by  his  will,  dated  August  5th,  1719, 

had  agreed  with    ,     .     i  ^        ^  i 

Z).,  the  pauper's  devised  estates  to  trustees  to  employ  the  rents  and  pro- 
grandmother 

(who  was  no  party  to  the  indenture),  to  take  the  apprentice  for  9,51.,  which  D,  was  to 
pay.  The  \0l.  was  paid  as  part  of  the  251.  out  of  the  charity  funds;  but  the  mistress,  at 
the  time  of  making  the  agreement,  did  not  know  that  this  was  intended.  It  did  not 
appear  tiiat  the  trustees  of  the  charity  knew  of  any  payment  contemplated  or  made,  except 
that  of  \0l.  : 

Held,  that  the  indenture  was  void  under  stat.  8  Ann.  c.  9.  5.  39.,  for  not  truly  stating  the 
sum  paid  or  contracted  for  with  the  apprentice. 

fits 


Amersuam. 
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fits  towards  putting  out  poor  children  apprentices.  The  1836. 
respondents  proved  an  indenture  made  May  Sth,  1827,   ;~ 

The  Kino 

between  W,  JR.,  B.  B.  E.,  Sec,  Esquires,  trustees  of  TV.  against 
Har dingus  charity,  of  the  first  part ;  Anna  Searnons,  a  ants  of  ^ 
poor  person,  and  settled  inhabitant  within  the  parish  of 
Aylesbury,  of  the  second  part ;  and  Catherine  Read, 
spinster,  of  Amersham,  in  the  county  of  Bucks,  of  the 
third  part :  whereby  Anna  Seamons,  by  the  nomination 
and  placing  of  the  said  W,  R.,  W,  B.  E.,  Sic,  bound 
herself  apprentice  to  Catherine  Read,  for  the  term  of 
seven  years,  to  learn  the  art  or  business  of  a  dress-maker; 
and  the  said  CRead,  in  consideration  of  the  sum  of  10/. 
of  lawful  money  to  her  paid  by  the  said  trustees  out  of 
the  said  public  charity  of  the  said  W,  H.,  covenanted  to 
teach  Anna  Seamons  the  art  or  mystery  of  a  dress- 
maker. 

Before  the  execution  of  the  indenture,  C.  Read  at- 
tended a  meeting  of  the  trustees,  held  May  Sth ;  and 
afterwards  the  indenture  was  executed  by  An7ia  Sea- 
mons and  C.  Read,  in  the  presence  of,  and  attested  by, 
John  Parrott,  agent  to  the  trustees  of  the  charity ;  and 
he  paid  the  1  Ol.  mentioned  in  the  indenture  to  C.  Read, 
the  mistress,  as  the  consideration  for  taking  the  pauper 
apprentice.  C  Read  signed  a  receipt  indorsed  upon 
the  indenture  as  follows :  —  Received,  on  the  day  and 
year  within  written,  by  me  the  within  named  Catherine 
Read,  of  and  from  the  within  named  trustees,  by  the 
hands  of  W»  R.  and  TV,  B.  E.,  treasurer,  the  sum  of  10/., 
being  the  full  consideration  money  within  mentioned  to 
be  by  the  said  trustees  to  me  paid.    Catherine  Read. 

"  Witness  John  Parrott." 

The  pauper  served  three  years  under  the  indenture. 

The  appellants  proved  that  Mrs.  Damiey,  the  wife  of 

Mr. 
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1836.      Mr.  Dwwney  the  pauper's  grandfather,  had  (by  his 
authority)  applied  to  C.  Head  to  take  Anna  Seamons 

The  King  J  /  i 

against      apprentice,  in  April  in  the  same  year ;  and  upon  that 

The  Inhabit-  .  i  •  i  T»/r 

ants  of  occasion  the  premium  which  Mrs.  T>anx>ney  agreed  to 
Amersham.    ^^^^         which  C  B,ead  agreed  to  receive,  was  25/.; 

that  this  arrangement  was  made  at  Amersham ;  that 
C.  Read  did  not  know,  until  she  came  to  Aylesbury  and 
was  introduced  to  the  trustees,  that  any  part  of  the  pre- 
mium she  was  to  receive  was  to  be  paid  from  the  funds 
of  Harding^s  charity ;  and,  being  informed  of  the  fact, 
was,  at  first,  unwilling  to  take  the  apprentice,  but  event- 
ually consented.  After  the  indenture  was  executed, 
C  Read  received  from  Mr.  Damey  1 51,  to  make  up  the 
amount  which  he  had  agreed  to  pay,  and  which  she  had 
agreed  to  receive.  Upon  her  going  before  the  trustees 
to  complete  the  binding,  no  conversation  took  place 
between  her  and  the  trustees,  or  any  of  them,  or  between 
her  and  Mr.  Parrott,  respecting  any  additional  sum  to 
be  paid  to  her  by  Mr,  Dawney  with  the  apprentice ; 
nor  was  it  in  evidence  that  the  trustees,  or  Mr.  Par^ 
rott^  knew  or  suspected  that  any  additional  sum  was  so 
paid,  or  contracted  for,  beyond  the  sum  mentioned  in 
the  indenture. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  indenture  was  void  by  reason  of  the  full  con- 
sideration for  the  binding  not  being  set  out  according 
to  Stat.  8  Ann,  c.  9.  5.  39. 


Sir  W,  W,  Follett  and  BUgh  in  support  of  the  order 
of  sessions.  The  stat.  8  Ann,  c,  9.  s,  39.  enacts  that  all 
such  indentures  as  are  there  mentioned,  "  wherein 
shall  not  be  truly  inserted  and  written  the  full  sum  and 
sums  of  money  received,  or  in  anywise  directly  or  in- 
directly given,  paid,  secured,  or  contracted  for,  with,  or  in 

relation 
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relation  to"  the  apprentice,  shall  be  void.  The  mean-  1836. 
inff  is,  that  the  indenture  shall  state  the  full  sum  which  rZ~~i7' 

o     '  The  King 

the  parties  to  the  binding,  on  each  side,  contract  to  give  r^l^i^^^-^^ 
and  to  receive.    A  further  payment  made  in  pursuance       ants  of 

Amersham. 

of  an  agreement  not  effectual  in  law,  even  where  the 
master  was  party  to  such  agreement,  has  been  held  not  to 
avoid  the  indenture ;  Rex  v.  Bourton-upon-Dunsmore  [a). 
Here  the  contract  for  payment  of  251.  was  entered  into 
by  a  married  woman.    It  is  true  that  her  husband 
fulfilled  it ;  but  that  was  after  the  execution  of  the  in- 
denture.   Before  that  time  there  was  no  binding  agree- 
ment between  any  parties  for  the  payment  of  more  than 
10/.    In  Rex  v.  Baildon{b\  which  may  be  referred  to 
on  the  other  side,  the  consideration  to  the  master  for 
taking  the  apprentice  was  stated  in  the  indenture  to  be 
4/.  paid  by  a  charity ;  but  the  boy's  mother,  without 
the  knowledge  of  the  trustees  of  the  charity,  agreed 
with  the  master  to  give  him,  and  did  give  him,  11,  more: 
and  the  indenture  was  held  void ;  but  there  the  mother 
was  a  person  capable  of  contracting,  and  was  party  to 
the  indenture.    And  the  subsequent  decision  in  Rex 
\,  Aylesbury [c)  renders  it  questionable  whether,  even 
in  such  a  case,  an  agreement  made  without  the  know- 
ledge of  the  trustees  would  be  such  a  valid  contract 
that  the  consideration  introduced  by  it  must  be  stated  in 
the  indenture.    It  does  not  appear  in  this  case  that  the 
trustees  knew  of  any  agreement  for  a  larger  sum  than 
10/.    It  would  be  very  hard  if  the  child  bound  appren- 
tice by  them  were  to  lose  the  benefits  of  the  indenture, 
by  reason  of  an  engagement  entered  into  without  their 
knowledge,  with  a  person  to  whom  they  were  strangers. 

(a)  9  B.  ^  C.  872.  (6)  3  B.  c|-  Ad.  427. 

(c)  3  B.  ^  Ad.  569. 

Sir 


512 


CASES  IN  HILARY  TERM 


Sir  J,  Campbell,  Attorney-general  (with  whom  was 
Channell)  contra.  Mrs.  Read,  who  was  to  receive  the 
money,  was  a  party  to  the  indenture,  and  she  has  set 
out  the  consideration  falsely.  (He  was  then  stopped 
by  the  Court.)  ^ 

Lord  Denman  C.  J.  The  decision  in  Rex  v.  Ayles- 
bury (a)  does  not  clash  with  that  in  Rex  v.  Baildon  (b). 
In  the  judgment  of  Lord  Kenyon  in  Rex  v.  Leighton  {c\ 
cited  in  Rex  v.  Aylesbury  {a),  it  is  said,  "The  clear 
meaning  of  the  statute  of  Anne  is  that  where  money  or 
money's  worth  is  given  to  the  master  by  the  friends  of 
the  apprentice  by  way  of  premium,  a  duty  ought  to  be 
paid  for  it;  but  that  where  meat,  clothes,  &c.  are  to  be 
provided  for  the  apprentice,  no  duty  is  payable,  because 
there  is  not  any  thing  given  to  the  master,^^  That  judg- 
ment was  sufficient  for  the  decision  of  Rex  v.  Ayles- 
bury («).  The  present  case  falls  within  the  first  part  of 
Lord  Kenyon^s  words  there  cited.  It  is  a  penalty,  which 
the  statute  imposes  upon  the  master,  that  if,  by  the  state- 
ment in  the  indenture,  he  cheats  the  revenue,  he  loses  his 
controLil  over  his  apprentice.  And,  as  to  the  apprentice, 
an  indenture  not  duly  stamped  is  void  for  the  purpose  of 
settlement,  according  to  Rex  v.  Edgeworth  (d), 

LiTTLEDALE  and  Williams  Js.  (e)  concurred. 

Order  of  sessions  quashed. 


1836. 


The  King 
against 

The  Inhabit- 
ants of 

Amersham. 


(a)  3B.  4;  Ad.  569.  (6)  3  B.  <^  Ad.  427* 

(c)  4  r.  R.  732.  {d)  3  T.  R.  353. 

{t)  Coleridge     was  absent.    See  p.  489.,  ant(i. 
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The  King  afrainst  Boxall  and  Others.  Monday, 

Jxnuary  18th. 

THIS  was  an  indictment,  found  at  the  Surrey  sessions,  Under  stat. 
5  8c  6  Jr.  4. 

against  thirty- three  defendants,  for  a  conspiracy,  c.  33.,  as  well 
and  removed,  for  trial,  to  the  Central  Criminal  Court.  tecedenTprac- 
All  the  defendants  but  three  afterwards  pleaded  and  pbSiLTby  one 
traversed  in  the  Central  Criminal  Court,  and  entered  fg^dlnts  re!" 
into  recognizances,  with  sureties,  to  try  there.   The  same  "^o^^s  the  m- 

o  '  ^         J  dictment  as  to 

attornies  acted  for  all  the  defendants  who  traversed.  ai'>  and  the 

previous  re- 

Two  of  the  last-mentioned  defendants  applied  by  the  cognizances  of 

T-  •    7   7  7    T  r  all  are  dis- 

same  attornies  to  luittleaale     at  chambers  for  a  cer-  charged,  though 
tiorari  to  remove  the  indictment  into  this  Court,  which  lppiylng^for°' 
was  granted,  each  of  the  parties  giving  his  own  re-  do^noTgive  any 
cognizance  in  100^.  and  two  sureties  in  50/.  each.    No  security. 

°  Application 

security  was  given  in  this  Court  by  any  of  the  other  ^^'"S  made, 

under  such 

parties.  circumstances, 

for  a  proce- 
dendo, unless 

W,  Clarlxson  now  moved  for  a  rule  to  shew  cause  nolsufngour 
why  a  procedendo  should  not  issue.    The  effect  of  Ivou^ld  ente" 
the  certiorari,  if  sustained,  will  be  that,  two  of  the 

'  7  7  nizances,  the 

defendants  having  removed  the  indictment  by  certiorari,  '"^^"^^ 

^  '  a  rule  to  shew 

all  the  others  who  have  given  recognizances  and  sureties  cause, 
will  be  discharged,  and  the  prosecutor  will  be  unable 
to  enforce  their  appearance.  A  procedendo,  therefore, 
ought  to  issue,  at  all  events,  unless  those  parties  give 
security.  The  new  act,  5  &  6  ^.4.  c.  33.  s,  2.,  as  to 
certiorari,  directs  that  "  every  person  indicted,"  &c.,  who 
shall  obtain  a  certiorari,  not  being  in  custody,  &c.,  shall, 
before  the  allowance  of  the  writ,  enter  into  a  recoo-- 
nizance,  in  the  sums  ordered  by  this  Court  or  one  of  its 

Judges, 
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Judges,  with  the  conditions  prescribed  by  former  sta- 
tutes, and  thereupon  the  clauses  and  provisions  con- 
tained in  the  former  acts,  as  to  costs  or  otherwise,  shall 
extend  to  such  recognizances.  Here  two  only  of  thirty- 
three  defendants  have  applied  to  remove  the  indict- 
ment ;  and  the  rest  offer  no  recognizance  or  surety  in 
lieu  of  those  which  would  be  discharged  by  the  cer- 
tiorari. All  the  persons  indicted  should  have  entered 
into  recognizances,  before  a  certiorari  was  granted,  of 
which  all  will  take  advantage.  (He  then  adverted  to 
facts,  alleged  on  affidavit,  as  shewing  that  the  prose- 
cutor would  be  subjected  to  much  hardship  and  diffi- 
culty if  the  certiorari  continued  in  force.) 

Lord  Denman  C.  J.  The  practice  is  not  altered 
by  the  late  statute.  Any  one  defendant  may  apply 
for  a  certiorari :  and  the  circumstance  that,  by  his  ob- 
taining it,  the  recognizances  of  the  other  defendants 
are  discharged,  may  serve  to  guide  the  discretion  of 
a  judge  as  to  granting  or  withholding  the  writ,  but  is 
no  ground  for  a  procedendo. 

LiTTLEDALE  J.  In  a  case  before  me  some  time  ago, 
I  refused  to  grant  a  certiorari  unless  all  the  parties 
indicted  would  enter  into  recognizances,  and  they  did 
so;  but  I  found  afterwards  that,  by  the  practice,  if 
they  had  not  consented,  I  should  have  had  no  right 
to  withhold  the  writ  merely  on  that  account.  The 
new  act  does  not  alter  the  practice. 

Williams  J.  concurred  («), 

Rule  refused. 


1836. 


The  King 

against 

BOXALL. 


(a)  Coleridge  J.  was  absent.    See  p.  489  ante. 
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Morgan  against  Brown  and  Another.  Tuesday, 

o  January  19. 

THIS  was  an  action  for  an  assault  and  false  imprison-  ^  statutory 
*  conviction  of 

ment.    Plea,  not  guilty.    On  the  trial  before  Wil-  ^-  and  B. 

^       *^  for  an  offence 

Hams  J.  at  the  Shropshire  Summer  assizes,  1834,  it  several  in  its 

r  cn        7  '       nature  (as  an 
appeared  that  the  defendants,  magistrates  ot  Shropshire,  assault  under 

had  summarily  convicted  the  plaintiff  and  one  Parker  of  J*^3'i.),adjudg- 

an  assault,  under  stat.  9  G.  4.  c.  31.  s.27.    The  con-  j^fsakl!?'^' 

viction  was  as  follows  :  —  "  County  of  Salop,    Be  it  re-  for 

their  said 

membered,  that  on  &c.  R,  Parker  and  E,  Morgan  are  offence  do 

forfeit  the  sum 

convicted  before  us,  &c.,  for  that  they  the  said  P,  P.  of  &c.,  and  in 

default  of  pay- 

and  E.  M.  on  &c.,  at  &c.,  did  violently  assault  one  ment  be  im- 
E,  Yapp,    We  the  said  justices  do  therefore  adjudge  the  space^of 
the  said  R,  P,  and  E,  M.  for  their  said  offence  to  forfeit  ^.'^'^eh^as^ihe* 
and  pay  the  sum  of  45.,  and  also  the  sum  of  65.  for  P^f 

'  to  be  imposed 

costs ;  and,  in  default  of  immediate  payment  of  the  said      the  parties 

^    *'  severally,  and 

sums  as  aforesaid,  to  be  imprisoned  in  the  House  of  not  jointly. 

And  a  party 

Correction  at  Shremhury  for  the  space  of  fourteen  days,  committed 
unless  the  said  sums  shall  be  sooner  paid ;  and  we  direct  conviction  may 
that  the  said  sum  of  4s.  shall  be  paid"  &c.  (the  fine  p^'^HgainsT^^^^ 
to  one  of  the  high  constables  of  the  parish  where  the  committing 

^  ^  magistrate. 

offence  was  committed,  and  the  costs  to  the  prosecu- 
tor) («).  Upon  this  conviction  the  plaintiff  and  Parker 
were  committed  to  the  House  of  Correction.  The 
commitment  recited  the  conviction,  and  ordered  that,  in 
default  of  immediate  payment  of  the  sums  therein  men- 
tioned, the  parties  should  be  imprisoned  in  the  House 
of  Correction  for  fourteen  days,  unless  the  said  sums 
should  be  sooner  paid.  Among  other  objections  on 
behalf  of  the  plaintiff,  it  was  urged  that  the  conviction 

(a)  See  the  form  of  conviction,  in  the  case  of  a  single  defendant,  stat, 
9  G.  4.  c.  31.  s.  35. 

was 
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was  bad,  as  it  imposed  a  joint  fine  upon  two  persons. 
The  learned  Judge  held  this  objection  fatal,  and  the 
plaintiff  had  a  verdict.  In  the  ensuing  term  a  rule 
nisi  was  obtained  for  a  new  trial,  or  to  enter  a  nonsuit. 


Talfourd  Serjt.,  and  C.  Phillips,  now  shewed  cause  («). 
The  fine  ought  to  have  been  several.  The  effect  of 
imposing  a  joint  fine  on  the  two  parties  is  that,  if  one 
were  willing  to  pay  his  own  proportion,  he  could  not  be 
discharged  unless  the  other  paid  his.  And  the  adjudi- 
cation ought  to  shew  that  the  magistrates  have  exer- 
cised their  judgment  as  to  the  amount  of  fine  to  be  paid 
by  each.  No  instance  can  be  given  in  which  a  con- 
viction like  this  has  been  supported. 


Sir  J".  Campbell,  Attorney-General,  and  Godson, 
contra.  This  was  not  a  joint  offence,  but  one  for  which 
the  parties  were  liable  severally,  according  to  the  dis- 
tinction stated  by  Lord  Mansfield  in  Rex  v.  Clark  {b). 
By  the  statute,  each  might  have  been  fined  in  the  full 
amount  here  imposed.  Supposing,  therefore,  that  the 
effect  of  this  adjudication  were  to  subject  either  to  the 
whole  penalty,  there  has  been  no  excess  of  jurisdiction.  ^ 
[Lord  Denman  C.  J.  In  Haisok.  P.  C,  book  ii.  c.  48  r 
s.  1 S.  (c),  it  is  said,  "  that  where  there  are  several  defend- 
ants, a  joint  award  of  one  fine  against  them  all  is  erro- 
neous, for  it  ought  to  be  several  against  each  defendant; 
for  otherwise  one  who  hath  paid  his  proportionable  part 
might  be  continued  in  prison  till  all  the  others  have 
also  paid  theirs,  which  would  be  in  effect  to  punish 
him  for  the  offence  of  another."]   It  is  only  said  that  the 

(a)  Three  objections  to  the  conviction  were  relied  upon  ;  but  the  judg- 
ment of  the  Court  proceeded  wholly  upon  that  above  stated. 

(b)  2Cowp.6\2.  (c)  Vol.  iv.  p.  473.  ed.  1795 

judgment 
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judgment  will  be  erroneous.  Here  it  is  sufficient  if  the  1836. 
conviction  be  not  a  nullity.    And  the  case  supposed  in 

/  ^  MORGAW 

that  passage  probably  is  where  the  judgment  imposes  against 

£&OWK< 

the  full  fine  allowed  by  law.    By  9  G.  4.  c.  31.  5.27. 

a  party  summarily  convicted  of  an  assault  is  to  "  forfeit 
and  pay  such  fine  as  shall  appear  to  "  the  justices  "  to 
be  meet,  not  exceeding,  together  with  costs  (if  ordered), 
the  sum  of  5/."  Here  the  magistrates  have  ordered 
the  parties  to  pay  45.  and  6s.  costs.  If  the  exercise  of 
their  authority  would  not  be  lawful  unless  a  forfeiture 
to  the  whole  amount  of  45.  and  65.  was  imposed  on  each, 
the  Court  will  construe  the  conviction  as  having  that  • 
effect.  They  have  reduced  the  fine  in  this  case  from 
5/.  to  45.  It  was  in  their  discretion  to  reduce  it  still 
lower.  They  might  reduce  it  to  45.  in  the  case  of  one 
defendant,  and  nothing  in  that  of  the  other,  but,  at  the 
same  time,  adjudge  that  both  should  be  imprisoned  till 
the  one  fine  was  paid.  Then,  even  according  to  the 
view  of  the  case  taken  on  the  other  side,  the  proceeding 
is  not  invalid. 

Lord  Denman  C.  J.  We  are  all  clearly  of  opinion, 
on  this  objection,  that  the  conviction  was  bad.  The 
best  mode  in  which  the  case  can  be  put  for  the  de- 
fendants is  that,  upon  the  conviction,  it  is  ambiguous 
whether  the  parties  are  adjudged  to  forfeit  85.  or  45., 
and  whether  they  are  to  pay  125.  costs  or  65.  But  that 
alone  is  a  sufficient  objection.  A  party  has  a  right  to 
know  precisely  the  amount  of  penalty  imposed  upon 
him,  in  order  that  he  may  be  able  to  relieve  himself. 
And,  besides,  this  is  clearly  a  several  offence,  and  the 
magistrates  are  bound  to  consider  the  conduct  of  the 
parties  respectively  in  imposing  the  fine.    The  defend- 

VoL.  IV.  M  m  ants 
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ants  would  make  the  right  to  fine  commensurate  with 
the  power ;  but  they  have  no  right  to  impose  a  fine 
unless  they  are  satisfied  that  it  is  the  proper  one.  And, 
on  a  conviction  like  this,  the  magistrates  may  have  in- 
tended one  party  to  pay  a  fine  little  more  than  nominal, 
and  the  other  a  more  considerable  one ;  yet  the  first 
might  be  imprisoned  till  the  latter  had  paid  his  fine. 
It  is  laid  down  in  the  passage  of  HawHns,  already  re- 
ferred to,  that  a  judgment  having  this  effect  would  be 
erroneous.    The  rule  must  be  discharged. 

LiTTLEDALE  J.    The  party  informing  in  this  case 
might  have  proceeded  against  the  plaintiff  and  Parker 
jointly  or  severally,  either  by  action  or  criminally.  The 
proceeding  is  instituted  under  stat.  9  G.  4.  c.  31.  :  the 
magistrates  hear  the  complaint,  and  decide  that  45.  be 
paid  as  a  fine,  and  6s.  for  costs,  and  that  the  parties  be 
imprisoned  fourteen  days,  unless  the  fine  and  costs  be 
sooner  paid.    It  is  not  certain,  upon  the  face  of  the 
conviction,  whether  the  magistrates  intended  that  each 
defendant  should  pay  45.,  or  that  that  sum  should  be  paid 
between  them ;  but,  upon  the  whole,  I  think  it  must  be 
taken  to  mean  that  one  fine  of  45.  should  be  paid.  Then, 
supposing  the  case  were  that  of  an  indictment  against 
two  persons,  could  there  be  a  judgment  against  them 
jointly,  that  they  should  pay  a  fine  ?    It  is  the  constant 
practice  in  this  Court,  on  judgment  against  several  par- 
ties, where  a  fine  is  imposed,  that  the  case  of  each  is 
considered  separately.    By  the  stat.  9  G.  4.  c.  31.  s,  28. 
a  summary  conviction  of  assault,  under  that  act,  is  made 
a  bar  to  any  further  criminal  proceeding.    The  con- 
viction, therefore,  stands  in  the  place  of  an  indictment ; 
and  the  officers  of  the  Court  say  that,  on  indictment, 

there 


1836. 

Morgan 
against 
Bkown. 


Browk, 
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there  is  no  instance  of  a  joint  fine  upon  two  persons  for  1836. 
an  assault.    In  Godfrei/s  case  (a\  referred  to  in  the 

*^  ^    ^\  ,  MORGAK 

margin  of  the  passage  of  HawJcins  which  has  been  against 
cited,  it  is  said  [b)  that  when  a  fine  is  imposed  against 
law,  as  joint,  where  it  should  be  several,  it  may  be 
avoided  by  plea  and  judgment  of  the  Court.  And  so 
in  this  case,  the  adjudication  of  a  joint  fine,  being 
brought  before  the  Court,  may  be  declared  invalid,  as 
well  as  if  the  question  had  been  raised  by  plea.  The 
general  result  of  the  authorities  cited  in  HaxsoJcins^  I 
think,  is  that,  where  a  fine  is  imposed  upon  several 
defendants,  it  should  be  imposed  upon  them  separately. 
And  therefore,  upon  those  authorities,  as  well  as  on  the 
grounds  of  reason  and  the  practice  of  the  Court,  I  am 
of  opinion  that  there  should,  in  this  case,  have  been 
separate  fines,  and  that  the  conviction  was  bad,  not  in 
form  but  in  substance. 

Williams  J.  concurred  (c). 

Rule  discharged. 

{d)  U  Rep.  ^9.  a.  ,  (6)  Page  44*. 

(c)  Coleridge  J.  was  absent.    See  p.  489.,  ante. 
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jZuaryi9ih.  JoHNsoN  agaiust  The  Churchwardens  and 
Overseers  of  the  Parish  of  St.  Peter, 
Hereford. 


A.  demised  to 

B.  ,  for  a  term 


the  trial  of  this  cause  at  the  Hereford  Summer 
of  years,  two  assizes,  1834,  before  Alderson  B.,  a  verdict  was  taken 

messuages ;  the 

lease  contained  for  the  plaintiff,  with  500/.  damages,  subject  to  the 

B..  that  he  award  of  a  barrister,  who  was  to  state  on  the  face  of 
the"term,"ke"ep         award  any  question  of  law  which  he  might  be 

repa^ir^anT^  requested  to  raise,  either  as  to  the  right  of  the  plaintiff 
the^end  of  the        recovcr,  or  as  to  the  principle  on  which  the  damages, 

term,  in  good  jf  g^y^  ^t^yq,  to  be   Settled.     The  arbitrator  found 

repair  and  m 

the  same  state    specially  as  follows :  

as  they  were  in 

at  the  besin-  I  find  that,  by  an  indenture  of  lease,  bearing  date 
end  of  the  15th  of  December  1807,  Harcourt  Woakes  demised  two 
sua^es^w^ereo^ut  niessuages  to  Francis  Gritton  and  William  George^ 
of  repair,  and    churchwardens,  and  Thomas  Day.  overseer,  of  the  poor 

had  been  con-  '  '  ^ 

verted  into  a  parish  of  St,  Peter  in  Hereford,  and  to  their 

single  house. 

B.  iieid  on       successors,  for  the  term  of  twenty-one  years  from  the 

without  a  fresh 

lease,  and  c.      25th  of  December  then  next,  at  the  yearly  rent  of 

afterwards  pur-  .  n*.  7  i  .  rr^^  • 

chased  the  re-  16/.  16s.  payable  at  Midsummer  and  Christmas.  Inis 
Ind'^"  coi^ '  contained  the  following  covenant  by  Gritton, 

tinned  to  hold 
on  under  C  : 

^^^^^'rr,.     ^     churchwardens  and  overseers  of  the  parish  of  St,  Peter 

1.  That  B.  ^ 

was  not  liable    for  the  time  being :  that  they  the  said  F,  G.,  W,  G,, 

in  assumpsit  on 

an  implied  con-  and  T.  D.,  and  their  successors,  chujf'ch wardens  and 

tract  to  put  the  i    n        i      .11   p  •  •  j 

messuages  in  overseers,  &c.,  shall  and  will  from  time  to  time,  and 
and \nThe  same  at  all  times  during  the  said  term,  at  their  own  costs 

state,  as  they 

were  in  at  the  commencement  of  the  term. 

2.  That,  supposing  B.  so  liable,  C.  had  no  right  of  action  for  breaches  of  the  contract 
committed  before  he  purchased  the  reversion. 

and 


George,  and  Dai/,  for  themselves  and  their  successors, 
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and  charges,  keep  in  good  and  tenantable  repair  the  1836. 
said  messuages  or  dwelling  houses  hereby  demised,  Jqhnson 
and,  at  the  end  or  sooner  determination  of  the  said  term,  against 

The 

shall  and  will  quit  and  leave  the  said  premises  and  Churchwardens 

.         of  St.  Peter, 

every  part  thereof  in  such  good  and  tenantable  repair  Hereford. 
and  also  they  the  said  F.  G.,  W.  G.,  and  T.  Z)., 
churchwardens,  &c.,  shall  and  will  use  and  keep  the 
same,  and  every  part  thereof,  as  and  for  a  workhouse 
or  house  of  industry  for  the  use  of  the  said  parish  of 
St,  Peter,  or  for  such  other  uses  and  purposes  as  they 
may  think  proper  to  convert  the  same,  provided  the 
said  premises  and  every  part  thereof  are  left  in  the 
same  state  and  condition  as  they  are  at  present,  at  the 
end  of  the  said  term.  The  premises  were  occupied  by 
the  parish  of  St,  Peter  under  this  lease,  until  its  ex- 
piration on  the  25th  of  December  1828,  the  two 
messuages  having  been  converted  into  one  poor-house,  * 
and  continuing  in  that  state  on  the  25th  of  December, 
Possession  of  the  premises  was  not  given  up  at  that 
time;  but  they  continued  to  be  occupied  as  the  parish 
poor  house;  and  the  rent  of  16/.  165.  per  annum  was 
paid  by  the  parish  officers  for  the  time  being  until 
the  2d  of  February  1833,  when  possession  was  given 
up,  after  notice  to  quit  served  by  the  churchwardens 
and  overseers  upon  the  plaintiff;  but  the  premises  were 
not  re-converted  into  two  distinct  tenements. 

I  find  that  the  interest  of  Harcourt  Woakes  in  the 
premises  had,  at  the  time  when  the  lease  expired,  be- 
come vested  in  one  John  Henderson,  who  afterwards 
conveyed  the  same  to  the  plaintiff  by  lease  and  release 
of  9th  and  10th  of  February  1829.  The  rent  payable 
by  the  parish  for  these  premises  was  then  apportioned, 
and  a  part  paid  over  to  Mr.  Henderson;  from  which 
M  m  3  time 
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1836.  time  the  rent-days  were  altered  from  Christmas  and 
""""      Midsummer  to  the  2d  of  February  and  the  2d  of  August. 

Johnson 

against  I  find  that  the  above  covenant  to  repair  was  broken  by 
Churchwardens  the  Said  Grittoti,  George,  and  Day,  at  the  expiration  of 
*HBR£FORDr'  the  said  lease,  and  the  dilapidations  amounted  to  the 
sum  of  53/.;  and  I  find  that  that  amount  of  dilapi- 
dations still  continued  at  the  time  when  the  possession 
was  given  up,  on  the  2d  of  February  1833,  but  no  more^ 
And  I  find  that  the  covenant  for  the  leaving  of  the  pre- 
mises in  the  same  state  and  condition  as  at  the  time  of 
the  demise  was  also  broken  at  the  expiration  of  the 
lease,  if  the  Court  shall  be  of  opinion  that  the  non-con- 
version of  the  workhouse  into  two  distinct  tenements 
constituted  a  breach  thereof.  If  the  defendants  are  to 
be  considered  as  holding  after  the  determination  of  the 
lease  upon  the  terms  of  tenants  from  year  to  year 
simply,  then  I  find  that  they  fully  repaired  the  premises 
during  the  whole  of  such  their  yearly  tenancy,  as  far  as 
such  tenants  are  liable.  If  they  are  to  be  considered  as 
holding  subject  to  the  same  terms  as  were  contained  in 
the  above  lease,  then,  as  to  the  amount  of  dilapidations^ 
I  do  not  find  any  thing  to  be  due  beyond  the  above 
mentioned  sum  of  53/*,  which  was  so  due,  as  already 
stated,  on  the  25th  of  December  1828,  and  still  continued 
due  on  the  2d  of  February  1833,  the  dilapidations  being 
the  same  at  both  periods ;  but  I  find  that  the  re-conver- 
sion of  the  poor  house  into  two  houses,  in  the  same 
state  and  condition  as  at  the  original  demise,  would 
have  cost  the  sum  of  5/. 

The  declaration  consisted  of  three  counts.  The  first 
stated  that,  in  consideration  that  the  defendants  had  be- 
come tenants  to  the  plaintiff  of  certain  premises  that  had 
before  then  consisted  of  two  separate  messuages,  but 

which 
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which  had  been  altered  and  converted  into  a  workhouse,  1836. 
and  so  continued  and  remained  at  the  time  of  making  the  " 

JOHNSOV 

promise  after  mentioned,  upon  certain  terms  and  condi-  against 

The 

tions,  that  is  to  say,  that  the  defendants  would  during  the  Churchwardens 

of  St.  Peter 

continuance  of  the  said  tenancy  keep  the  said  premises  in  Hereford.* 
good  and  tenantable  repair,  and,  at  the  expiration  of 
the  said  tenancy,  re-alter  and  re-convert  the  said  work- 
house in  two  separate  houses,  and  restore  the  said  pre- 
mises to  the  same  state  and  condition  in  which  they  were 
previous  to  their  alteration  and  conversion,  and  deliver 
them  up  in  such  good  and  tenantable  repair,  the  de- 
fendants promised  so  to  do :  the  plaintiff  then  alleged 
that  the  tenancy  continued  for  a  long  space  of  time, 
until  the  defendatits  quitted  and  delivered  up  possession  ; 
and  he  stated,  as  a  breach,  that  the  defendants  did  not 
keep  the  said  premises  in  good  and  tenantable  repair, 
nor  re-alter  or  re-convert  the  said  workhouse  into  two 
separate  messuages,  or  restore  the  said  premises  to  their 
former  state  and  condition.  The  second  count  was 
confined  to  the  non-repair,  and  alleged  that  the  de- 
fendants held  the  premises  upon  terms  and  conditions 
similar  to  those  contained  in  the  covenant  of  Gritton, 
George^  and  Z)«j/.  The  third  count  was  the  common 
count  for  not  keeping  in  good  and  tenantable  repair. 
The  defendants  pleaded  the  general  issue. 

Upon  the  above  statement  of  facts,  I  award  that 
the  verdict  now  entered  for  the  plaintiff  shall  be  set 
aside,  and  a  verdict  be  entered  for  the  defendants, 
unless  the  Court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  recover  the  said  several  sums  of  53/.  and 
5/.,  or  either  of  them ;  and  according  to  such  decision 
I  award  that  the  said  verdict  shall  be  reduced  to  the 
sum  of  58/.,  53/.,  or  51.,  with  forty  shillings  costs. 

M  m  4-  In 
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1836.  In  Michaelmas  term  1834,  Maule  obtained  a  rule 


to  shew  cause  why  the  verdict  and  iudgment  should 

Johnson  jo 

against      not  be  entered  for  the  plaintiffs  for  53/.,  or  5/.,  or  both 

The 

Churchwardens  suHis,  and  the  award  be  set  aside. 

of  St.  Peter, 
Hereford. 

Talfourd  Serjt.  and  Godson  now  shewed  cause  {a). 

The  arbitrator  has  found  properly.  Both  plaintiff 
and  defendants  are  strangers  to  these  covenants.  The 
plaintiff  purchased  after  the  lease  had  expired,  and 
the  covenant  had  been  broken ;  he  took  the  premises 
as  they  were  at  the  time  of  the  sale  to  him ;  but  he 
could  not  purchase  a  right  of  suing  for  past  breaches. 
And  the  price  which  he  paid  must  have  been  estimated 
upon  this  principle.  Again,  the  defendants  came  into 
possession  after  the  lease  had  expired,  and  after  the 
covenants  had  been  broken :  they  could  not  be  under- 
stood as  accepting  a  demise  subject  to  previous  dilapi- 
dations. The  policy  of  the  poor  laws  is,  that  each 
year  shall  bear  its  own  burthen.  When  the  lease 
was  entered  into,  in  1807,  the  stat  59  G.  3.  c,  12.  had 
not  passed ;  the  parties  then  taking  had,  therefore,  no 
power,  such  as  that  given  in  5.  17.,  to  take  in  succession. 
It  is  true  that,  in  the  common  case  of  a  lessee  holding 
on  after  the  expiration  of  his  lease,  an  agreement  to 
continue  holding  upon  the  terms  of  the  lease  may  be  im- 
plied :  but  here  the  implication  cannot  arise,  because  the 
occupiers  are  no  longer  the  same.  And  th6  particular 
covenants,  to  deliver  up  at  the  end  of  the  term,  in 
good  repair,  and  to  re-convert  the  houses  at  the  end  of 
the  term  into  their  former  state,  cannot  have  been  con- 
templated by  parties  taking  after  the  term  had  expired. 


(a)  Before  J,ord  JDenman  C.  J.,  Littledale,  and  Williams,  Js. 

Maule 
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Maule  and  R.  V.  Richards  contra.    The  argument,  1836. 
that  the  plaintiff  had  no  riffht  to  sue  for  these  breaches, 

^  JoHNSOK 

assumes  that  the  original  lessor  had  no  right  to  sue  against 

The 

upon  the  contract  arising  after  the  expiration  of  the  Churchwardens 
lease.     If  the  latter  could  sue,  the  assignee  of  the  Hereford.' 
reversion  could  sue.    He  has  as  much  right  to  enforce 
the  implied  agreement,  as  an  assignee  of  the  original 
lease  would  have  had  to  enforce  the  covenants.  Then, 
as  to  the  defendants,  on  what  terms  did  they  hold? 
None  can  be  implied,  except  those  contained  in  the 
leases,  subject  to  the  express  variations  as  to  the  days 
of  payment.    This  was  laid  down  by  Lord  Ellenbo- 
rough  in  Digby  v.  Atkinson  [a).    It  is  said  that  this 
construction  will  be  contrary  to  the   policy  of  the 
poor  laws ;  but,  if  the  parish  officers  are  allowed  to 
hold  by  a  lease,  they  must  be  subject  to  the  contract 
to  repair  contained  in  the  lease.    The  original  les- 
sees were  trustees  for  the  parish ;  if  so,  the  case  falls 
within  Stat.  59  G.  3.  c.  12.  s.  17.  upon  the  authority 
of  Doe,  dem.  Jackson  v.  Hiley  (b).    [Lord  Denman  C.  J. 
In  Digby  v.  Atkinson  {a)  it  was  not  put  to  the  Court 
that  the  terms  on  which  the  holding  on  took  place 
were  a  question  for  the  jury.    Must  not  the  question 
be  one  of  fact?    If  so,  are  you  not  bound  by  the 
arbitrator's  finding  ?  ]     As  a  presumption  of  fact, 
the  arbitrator  may  leave  it  to  the  Court,  as  is  often 
done  in  cases  sent  from  quarter  sessions.    But  it  is 
is  rather  a  presumption  of  law.    {Littledale  J.   If  Lord 
Ellenborough  lays  it  down  as  a  conclusion  of  law,  I 
think  he  goes  too  far.    I  always  understood  it  to  be 
a  fact  which  was  inferred,  unless  the  state  of  things 


(a)  4  Campb.  275. 


(6)  10  B.  <!  C.  885. 

was 
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1836.      was  altered  at  the  expiration  of  the  lease.    But,  if 
it  is  an  inference  of  law,  the  covenants  in  a  lease 

Johnson 

against  which  had  expired  a  hundred  years  ago  might  be 
Churchwardens  enforced,  though  there  had  been  repeated  changes  of 

of  St.  Peter,    ,         ,  n 

HEREroRD.  tenants.] 

Cur,  adv.  mlt. 


Lord  Denman  C.  J.  in  this  term  (January  30th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
facts,  his  Lordship  proceeded  as  follows. 

The  plaintiff  relied  on  the  general  principle,  that, 
where  premises  are  held  on  by  the  same  tenant  of  the 
same  landlord,  after  the  expiration  of  a  lease  of  them, 
granted  to  the  former  by  the  latter,  without  a  new  con- 
tract, the  law  will  imply  an  agreement  to  hold  on  the 
same  terms.  He  cited  the  case  of  JDighy  v.  Atkinson  (a), 
where  a  party  so  continuing,  having  been  originally 
bound  by  his  covenant  to  keep  in  repair,  was  held 
liable  to  make  good  a  loss  by  accidental  fire.  That 
case  would  have  been  applicable,  if  the  fire  had  hap- 
pened during  the  term.  But  if  it  had,  the  plaintiff  could 
only  have  had  an  action  of  covenant  upon  his  lease,  not 
assumpsit  on  the  breach  of  an  implied  contract  arising 
out  of  a  new  tenancy  from  year  to  year,  when  the  de- 
fendant became  tenant  of  premises  in  that  very  con- 
dition which  he  is  supposed  to  have  undertaken  that 
they  should  never  fall  into. 

The  change  of  parties  produces  another  difficulty. 
The  defendants  were  and  are  clearly  liable  to  their 
original  lessor  on  their  breach  of  covenant.  How  then 
can  they  be  also  liable  to  their  new  landlord  for  the 


(«)  4Campb,275. 


same 
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same  damage  arising  from  the  breach  of  their  implied  18S6. 
undertaking?    This  would  be  manifestly  unjust.  But 

Johnson 

there  is  no  injustice  in  confining  the  remedy  to  that  against 

The 

party  with  whom  the  covenant  was  broken,  who  has  Churchwardens 
either  sold  the  premises  for  a  lower  price  for  that  reason,  Hereford.' 
or  has  received  the  full  price  on  the  supposition  that 
the  damage  is  to  be  made  good.    In  the  former  case  he 
may  sue  on  his  own  account;  in  the  latter,  as  trustee  for 
his  vendee. 

Something  was  said  on  the  alteration  of  the  law  re- 
lating to  churchwardens :  but  we  do  not  think  it  could 
affect  the  present  question,  as  the  former  lease,  to  what- 
ever extent  it  may  be  binding,  is  not  the  actual  contract, 
but  only  evidence  of  the  contract  that  came  into  ex- 
istence at  its  termination. 

Verdict  to  be  entered  for  the  defendants,  {a) 


(a)  See  Buckworth  v.  Simpson,  I  C.  M.  ^  R.  834.  S.  C.  5  Tyrw,  344. 
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Tuesday,        JoHN  Seaton,  Henry  Edwards,  and  Hester 

January  r  i  -n/r 

his  Wire,  and  Mary  Seaton,  against  James 
Booth. 


A.,  B.,  and  C,    \  SSUMPSIT.    The  first  count  of  the  declaration 

being  interested  xJl  ^  . 

in  certain  lands,  Stated  that,  before  the  making  of  the  promise  &c., 
common"kgS  plaintiffs  caused  to  be  put  up  to  sale  certain  pre- 

ponionofthem,  ^^^ises  of  Gervas  Seaton  deceased,  to  wit  (describing 
to  p^uf  tS^up*^  several  parcels  of  land),  upon  and  subject  to  the  following 
for  sale,  accord-  conditions,  viz. :  That  the  vendors  should,  at  their  own 

ing  to  their 

respective  in-     expense,  make  out  and  deliver  an  abstract  of  the  title 

terests,  and  the 

lands  were  so    to  every  purchaser  whose  purchase  money  should 

put  up,  under 

the  direction  of  amount  to  200/.  or  Upward s,  on  or  before  the  7tn  of 
lotT."^  ^eTcV"  March  then  next,  and  lodge  a  general  abstract  of  the 
IcriS  fn  a      ^^^^^  vf\io\Q  estate  at  the  Whitgift  Ferry  House, 

separate  paper,  to  remain  for  the  use  and  inspection  of  all  the 

containing  the  ^ 

conditions  of     other  purchasers :  That  the  vendors  should  deliver  to 

sale,  in  which 

it  was  stipulated  the  Said  defendant  (^x)  a  copy  of  the  deed  vesting  the 

vendors"  estate  in  themselves  or  their  ancestors,  and  the  pur- 

an  abstract  of  chaser  should  be  at  the  expense  of  the  conveyances, 

conveyances^^  ^^d  of  all  further  copies  of  deeds  which  he  might  re- 
should  be  ex- 
ecuted, and  the  whole  purchase  money  paid,  on  a  certain  day,  from  which  time  the  pur- 
chaser should  have  possession  ;  and  that,  if  the  purchaser  should  be  let  in  before  payment  of 
the  purchase  money,  he  should  be  considered  tenant  at  will  to  the  vendors,  and  pay 
interest  at  the  rate  of  4  per  cent,  on  the  amount  of  purchase  money,  as  and  for  rent. 
Defendant  bought  four  of  the  lots  under  the  above  conditions,  two  by  auction,  and  two  by 
private  contract.  No  abstract  of  title  was  delivered  ;  but  defendant  was  let  into  posses- 
sion, and  held  for  several  years,  not  paying  the  purchase  money.  He  knew  of  the  arrange- 
ment entered  into  by  A,,  B.,  and  C-  for  the  sale  of  the  premises  : 

Held,  that  A.y  B.,  and  C.  could  not  jointly  sue  upon  an  implied  contract  by  the  de- 
fendant to  waive  the  delivery  of  an  abstract,  and  perform  the  condition  for  payment  of  4  per 
cent,  interest  as  rent. 

Also,  that  A.,  B.,  and  C.  could  not  recover  the  4  per  cent,  in  a  joint  action  for  use  and 
occupation, 

(a)  The  words  of  the  condition  itself  were,  "the  vendors  shall  deliver 
a  copy  of  the  deed  vesting"  &c. 

quire: 
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quire:  That  the  conveyances  should  be  executed,  and  1836. 
the  remainder  of  the  purchase  money  paid,  on  the  6th  ' 

Seaton 

of  April  then  next,  from  which  time  the  purchaser  against 

Booth. 

should  have  possession  or  be  entitled  to  the  rent ;  but, 
in  case  he  should  be  let  into  possession  before  the  pay- 
ment of  his  purchase  money,  he  should  be  considered 
as  tenant  at  will  to  the  vendors,  and  pay  interest  after 
the  rate  of  4Z.  per  cent,  per  annum  upon  the  amount 
of  his  purchase  money,  as  and  for  such  rent(«).  The 
count  then  stated  that  the  plaintiffs,  on  &c.,  at  the  re- 
quest of  the  defendant,  bargained,  &c.,  and  the  defen- 
dant bought  of  the  plaintiffs,  the  above-mentioned  pre- 
mises, upon  the  said  conditions,  for  a  certain  price,  viz., 
&c.    And  whereas  afterwards,  and  before  the  making 
of  the  promise  &c.,  the  plaintiffs  had  neglected  and 
omitted  to  make  out  and  deliver  to  the  defendant  an 
abstract  of  the  title  to  the  last-mentioned  premises,  and 
to  lodge  a  general  abstract  &c.  (as  in  the  conditions 
above  set  out),  and  had  also  neglected  and  omitted  to 
deliver  to  the  defendant  a  copy  of  the  deed  vesting  the 
estate  in  themselves  or  their  ancestors,  in  consideration 
of  the  premises,  and  that  the  plaintiffs,  on  &c.,  would 
permit  the  defendant  to  have  possession  of  the  premises 
so  bargained  and  sold  to  him  as  aforesaid,  the  defen- 
dant undertook  and  promised  the  plaintiffs  that  he 
would  waive  the  said  several  omissions  and  neglects, 
and  would  abide  by  and  perform  the  last-mentioned 
condition  of  sale,  for  the  payment  of  interest  at  four  per 
cent.  &c.  as  and  for  rent,  as  if  no  such  neglect  or 
omission  had  been  made.    Averment  that  the  plaintiffs 

(a)  The  words  of  the  condition  were  "as  and  for  rent." 

always, 
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1836.  always,  from  the  time  of  the  exposure  to  sale,  &c.,  have 
^  been  ready  and  willing  to  perform  all  things  in  the  said 

against      agreement,  &c. :  that  they,  on  April  6th  1828,  permitted 

Booth. 

the  defendant  to  have  possession  of  the  premises  :  that 
he  then  entered  into  possession,  and  from  thence  con- 
tinually has  remained  in  possession,  &c. :  and  that  the 
interest  from  the  said  6th  of  April  till  the  commence- 
ment of  the  suit  amounted  to  &c.  Breach,  non-pay- 
ment. The  second  count  was  for  use  and  occupation. 
Plea,  the  general  issue. 

On  the  trial  before  Lord  Lyndhurst  C.  B.  at  the 
York  Summer  assizes  1834,  the  following  facts  ap- 
peared. By  the  will  of  Gervas  Seaton  deceased,  certain 
premises,  of  which  those  in  question  formed  part,  were 
devised  to  the  plaintiff  John  in  fee,  in  trust  to  make 
certain  allotments  out  of  them  to  the  plaintiffs  Hester 
and  Mary,  and,  subject  to  such  trust,  to  his  own  use  in 
fee.  It  did  not  directly  appear  whether  or  not  the 
allotments  had  been  made  at  the  time  of  the  sale.  The 
estates  comprising  the  premises  now  in  question  were 
put  up  to  sale  by  auction  in  lots.  Each  lot  was  de- 
scribed on  a  separate  paper,  headed,  "  Upon  sale  by 
auction,  at  the  Whitgift  Ferry  House,  this  4th  of  Febru- 
ary 1828,  the  estates  of  the  late  Mr.  Beaton,  in  lots." 
Then  came  the  description  of  the  lot ;  and  below  were 
printed  the  conditions  of  sale.  The  defendant  bought 
lots  13  and  14  at  the  auction,  by  separate  biddings, 
subject  to  the  conditions  of  sale  recited  in  the  declar- 
ation ;  and  he  signed  the  conditions.  The  condition 
for  executing  the  conveyance,  &c.,  on  the  6th  of  April, 
and  for  payment  of  4  per  cent,  if  the  purchaser  should 
be  let  in  before  payment  of  the  purchase  money,  was 

No.  8. 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


531 


No.  8.  The  defendant  bought  two  other  lots,  sepa-  1836. 
rately,  by  private  contract,  also  subject  to  the  conditions  Seaton 
mentioned  in  the  declaration.    No  other  express  con-  against 

Booth. 

tract  was  at  any  time  entered  into  by  him.  The  plain- 
tiffs had  executed  a  deed  of  covenant  among  themselves, 
according  to  their  respective  interests,  for  the  purpose 
of  authorising  the  sale  and  regulating  the  distribution  of 
the  proceeds.  The  draft  was  prepared  by  Mr.  Pearson, 
a  solicitor ;  and  the  terms  of  it  were  known  to  the  de- 
fendant. Pearson  managed  the  sale,  as  attorney  for  the 
vendors.  The  defendant  was  let  into  possession  of  the 
above  mentioned  four  lots,  being  the  premises  mentioned 
in  the  declaration,  and  had  kept  possession  of  them  ever 
since,  without  paying  interest  or  rent.  No  abstract  had 
been  delivered  or  lodged,  according  to  the  conditions. 
F,  Pollock,  for  the  defendant,  objected,  first,  that  the 
first  count  of  the  declaration  stated  one  sale  of  all  the 
premises,  whereas  it  appeared  by  the  evidence  that  there 
were  several  distinct  sales ;  and,  secondly,  that  the  al- 
leged agreement  to  waive  the  non-delivery  of  an  abstract, 
and  to  pay  4  per  cent,  on  the  purchase  money,  had  not, 
either  expressly  or  impliedly,  been  made  between  the 
defendant  and  the  plaintiffs  jointly.  He  also  contended 
that  the  plaintiffs  could  not,  under  the  circumstances, 
recover  on  the  count  for  use  and  occupation.  The  Lord 
Chief  Baron  held  the  first  count  not  maintainable,  and 
a  verdict  was  taken  for  the  defendant  on  that  count, 
and  for  the  plaintiffs  on  the  second,  leave  being  re- 
served for  the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  nisi  was  obtained  for  that  purpose  in  the  ensuing 
term  (a), 

(a)  One  ground  of  the  motion  was  the  joinder  of  Hester  Edwards  as  a 
plaintiff,  but  no  decision  was  given  as  to  this. 

Alexander 
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1836.  Alexander  and  Wiglitman  now  shewed  cause.  First, 

"  as  to  the  special  count.    In  James  v.  Shore  (a),  which 

Seaton  ^  ^  " 

against  was  cited  for  the  defendant  at  the  trial,  two  lots  had 
Booth. 

been  sold  separately,  and  the  purchase  was  stated  in  the 
declaration  as  if  the  cqntract  had  been  for  both  lots 
jointly ;  and  this  was  held  a  variance.  But  there  the 
action  was  brought  to  enforce  the  very  contract  so  mis- 
stated. Here,  the  contract  for  purchase  of  the  lots  on 
certain  conditions  is  merely  matter  of  inducement :  the 
ground  of  action  is  the  non-performance  of  a  subsequent 
contract,  namely,  to  abide  by  the  eighth  condition  of 
sale  notwithstanding  the  non-delivery  of  an  abstract. 
The  case,  therefore,  does  not  apply.  Then  as  to  the 
count  for  use  and  occupation.  By  the  eighth  condition 
the  defendant,  upon  being  let  in,  was  to  hold  as  "  tenant 
at  will  to  the  vendors,  and  pay  interest  after  the  rate 
of  4  per  cent,  per  annum  upon  the  amount  of  his  pur- 
chase-money, as  and  for  rent."  He  was  let  in  under 
that  condition.  That  was  clearly  a  holding  under  an 
"  agreement,"  "  whereon  a  certain  rent  was  reserved," 
within  Stat.  11  G,2,c.l  9.  s.  1 4.  Hull  v.  Vaughan  {h\ 
which  is  a  stronger  case  than  this,  and  The  Dean  and 
Chapter  of  Rochester  v.  Pierce  (c),  shew  that,  in  general, 
ownership  on  one  side,  and  a  permitted  occupation  on 
the  other,  are  sufficient  ground  for  an  action  for  use  and 
occupation.  Saunders  v.  Musgrave{d),  where  it  was  held 
that  the  purchaser  was  liable  as  for  rent,  resembles  this 
case.  In  Kirtland  v.  Pounsett  (^),  which  may  be  cited 
on    the  other  side,  and  where  use  and  occupation 

(a)  1  Stark.  N.  P.  C.  426. 

(6)  6  Price,  157.  Pealce  N,  F.  C.  254.  note  (a).  3d  ed. 
(c)  1  Camp,  466.  {d)  6  B.  ^  C.  524. 

{e)  2  Taunt.  145. 

was 
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was  held  not  to  lie,  the  purchaser  (the  defendant)  1836. 
had  paid  his  purchase-money,  and  the  plaintiff  had 

Seaton 

had  the  use  of  it  during  the  time  of  the  occupation  :  and  against 

Booth. 

the  defendant  had  not  had  an  occupation  which  could 
properly  be  called  beneficial,  as  the  holding  in  this  case 
was.  It  will  be  contended  that  the  evidence  in  this 
case  does  not  shew  any  contract  with  the  plaintiffs 
jointly.  But  in  the  conditions  of  sale  no  person  is 
named  :  the  contract  is  with  the  vendors,  whoever  they 
may  be.  The  defendant  was  to  be  "  tenant  at  will  to 
the  vendors."  It  does  not  appear  that  there  had  been 
any  partition  among  the  plaintiffs.  John  Seaton  and 
Hester  and  Mari/  Seaton,  though  not  joint  tenants,  had 
each  an  interest  in  the  whole  of  the  lots,  and  they  had 
united  in  putting  them  up  to  sale,  and  in  allowing  the 
defendant  to  have  possession.  Suppose  the  agreement 
had  been  that  the  defendant  should  hold  as  tenant  at 
will  to  the  devisees  of  Germs  Seaton,  or  that  the  pre- 
mises should  be  considered  as  let  to  the  defendant  for 
those  whom  it  might  concern  ;  the  case  would  not  have 
differed  materially  from  this,  and  the  plaintiffs,  jointly, 
would  have  been  the  proper  parties  to  sue. 

Sir  F,  Pollock  (with  whom  was  Joseph  Addison), 
contra.  As  to  the  special  count,  the  transaction  there 
stated  was,  in  fact,  several  contracts  for  the  purchase  of 
different  lotSs  upon  the  conditions  stated  in  the  count. 
If  that  transaction  was  to  be  dismissed  as  mere  matter 
of  inducement,  the  plaintiffs  ought  to  have  shewn  some 
subsequent  contract  upon  the  terms  of  the  eighth  con- 
dition, embracing  all  the  lots.  None  such  is  proved. 
As  to  the  claim  for  use  and  occupation,  the  fact  of  a 
party  being  let  into  possession  upon  an  agreement  of 

Vol.  IV.  N  n  purchase 
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1836.      purchase  does  not  of  itself  shew  a  contract  upon  which 
such  a  claim  could  arise.    The  eighth  condition,  if  it 

Seaton 

against       could  be  resorted  to  under  this  count,  would  not  estab- 

BOOXH. 

lish  a  tenancy ;  it  was  a  special  contract  for  the  payment 
of  certain  interest  on  the  purchase-money,  in  a  parti- 
cular event.  .  Saunders  v.  Musgrave  (a)  was  a  very  dif- 
ferent case,  and  is  no  authority  for  the  plaintiffs.  In 
the  present  instance  no  contract  for  use  and  occupation 
could  arise  between  the  defendant  and  the  plaintiffs  in 
respect  of  any  one  portion  of  the  premises.  They 
had  no  common  interest  in  any  part.  To  support 
an  action  for  use  and  occupation  there  must  be  either 
an  occupation  by  the  defendant  and  title  proved  in  the 
plaintiffs,  which  is  not  the  case  here ;  or  an  actual  con- 
tract, of  which  there  is  no  evidence.  The  word 
"  vendors  "  in  the  conditions  of  sale  was  used  to  avoid 
specifying  parties;  it  does  not  enable  the  plaintiffs  to 
claim  as  landlords  . if  not  otherwise  entitled. 

Lord  Denman  C.  J.  This  case  turns  entirely  upon 
the  question,  whether  or  not  the  plaintiffs  have  jointly 
made  any  contract  with  the  defendant.  Putting  out  of 
view  any  point  arising  upon  the  interest  of  Hester 
Edwards,  the  matter  for  consideration  is,  first,  whether 
the  several  persons  claiming  to  stand  in  the  situation  of 
landlords  of  these  premises  have  agreed  to  become 
vendors  of  them  to  such  persons  as  might  become  pur- 
chasers. There  is  no  evidence  of  any  joint  contract  to 
this  effect.  Then  it  is  said  that  the  agreement  of  sale, 
as  stated  in  the  declaration,  is  merely  inducement.  But 
there  is  no  subsequent  contract  proved.    The  under- 


(a)  6B.  cj;  a  524. 
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taking  relied  upon  must  result  either  from  the  original 
contract  of  sale,  or  from  a  joint  ownership  in  the  plain- 
tiffs and  occupation  under  them.  But  the  contract 
proved  does  not  support  the  action,  and  there  is  no 
joint-ownership  proved.  The  plaintiffs,  therefore,  can- 
not recover. 

LiTTLEDALE  J.  The  declaration  states  a  contract 
between  the  plaintiffs  and  the  defendant  for  the  sale 
and  purchase  of  the  premises ;  and  that,  in  consideration 
of  being  let  into  possession,  the  defendant  agreed  to 
waive  the  non-fulfilment  by  the  plaintiffs  of  a  part  of 
the  conditions,  and  to  perform  the  eighth  condition  of 
sale  for  the  payment  of  four  per  cent,  interest  as  and 
for  rent,  as  if  no  such  omission  by  the  plaintiffs  had 
occurred.  But  the  evidence  did  not  shew  an  express 
contract  to  that  effect,  made  by  the  defendant  with  all 
the  plaintiffs ;  and  no  such  contract  could  be  implied^ 
at  law,  from  the  mere  circumstance  of  the  defendant 
being  let  into  possession.  The  remedy  was  to  be 
sought  in  equity.  As  to  the  count  for  use  and  occu-* 
pation,  the  eighth  condition,  under  which  the  defendant 
is  said  to  have  occupied,  supposes  that  the  vendors 
shall  have  performed  their  part  of  the  previous  contract^ 
and  provides  for  the  case  of  default  made  by  the  pur-^ 
chaser,  after  such  performance.  The  law  would  not 
imply  that  the  vendee  had  subjected  himself  to  such  a 
condition  by  being  let  into  possession  while  the  title 
remained  uncertain.  And  supposing  that  the  defendant^ 
imder  the  circumstances,  had  agreed  to  be  bound  by 
the  eighth  condition,  the  action  ought  not  to  have 
been  for  use  and  occupation :  the  declaration  should 
have  been  special  on  the  contract  to  pay  four  per  cent. 

N  n  2  upon 


1836. 
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1836.       upon  the  purchase  money;  a  contract  in  the  nature 
of  an  agreement  for  a  tenancy,  but  not  amounting  to 

Seaton  t 

against  that.  As  El/re  C.  J.  observes  in  Naish  v.  Tatlock  («), 
Booth.  statute  "  (11  G.  2.  c.  19.  s.  14.)  "meant  to  provide 

an  easy  remedy  in  the  simple  case  of  actual  occupation, 
leaving  other  more  complicated  cases  to  their  ordinary 
remedy." 

Williams  J.  concurred. 

Coleridge  J.  As  to  the  special  count,  it  is  enough  to 
say  that  there  w^as  no  evidence  from  which  the  jury 
could  infer  such  a  contract  as  is  there  stated ;  though  I 
do  not  mean  that  circumstances  might  not  have  arisen 
from  which  that  contract  might  have  been  implied. 
But  then  it  is  contended  that  the  parties  may  have  an 
action  for  use  and  occupation,  because  the  defendant 
has  come  in  under  a  contract  of  sale  to  which  they,  as 
vendors,  are  one  entire  party,  and  has  had  a  beneficial 
occupation  under  it.  Whether  there  was  a  beneficial 
occupation,  upon  which  such  an  action  might  be 
grounded,  it  is  not  necessary  to  examine ;  and  perhaps 
it  may  not  be  easy  to  reconcile  the  cases  upon  this 
subject,  each  of  which  has  turned  very  much  on  its  own 
particular  circumstances.  But,  assuming  that  there  was 
such  an  occupation,  what  is  the  evidence  of  a  permission 
to  occupy,  given  by  these  four  plaintiffs  ?  It  must  be  in- 
ferred, either  from  the  interest  of  the  four  plaintiffs  in  the 
premises,  or  from  some  contract  entered  into  (though 
not  perhaps  expressly)  by  them.  Now  there  is  clearly 
no  joint  title.  And  the  defendant's  undertaking  to 
purchase  was  by  separate  agreements  as  to  the  different 

(a)  2  H.  B.  323. 

lots : 
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lots  :  at  least  the  purchase  by  private  contract  was  1836. 
distinct  from  the  purchase  under  the  sale  by  auction. 

Seaton 

Then,  the  contracts  of  purchase  being  separate,  how  can  against 

»    c        r  ^  n     ^  '  •  BoOTH. 

we  infer  from  the  terms  of  them  one  entire  contract 
after  the  purchase,  relating  to  all  the  property  ?  The  de- 
fendant was  let  in  under  the  eighth  condition.  But  that 
is  a  special  contract ;  and  it  is  contained  in  four  several 
sets  of  conditions,  annexed  to  the  descriptions  of  the 
different  lots.  And,  although  it  is  said  that  the  defend- 
ant came  in  under  "  the  vendors,"  the  contract  with  the 
vendors  must  be  looked  at  with  reference  to  the  title  of 
the  parties  for  whom  the  sale  is  made.  The  plaintiffs  ♦ 
have,  therefore,  failed  to  establish  either  an  express  or 
an  implied  contract. 

Rule  absolute. 


Nn  S 
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The  King  against  Langhorn.  > 

JNFORMATION  in  the  nature  of  a  quo  warranto, 
for  exercising  the  office  of  Mayor  of  the  borough  of 
Ber*wicJc-upon-  Tweed, 

The  first  three  pleas  alleged  that  the  Mayor,  by  char- 
ter, was  to  be  elected  according  to  a  method  specified  in 
the  pleas,  from  the  burgesses.  They  set  out  three  different 
customary  methods  of  electing  a  burgess,  and  alleged 
that  the  defendant  was  duly  elected  burgess  in  con- 
number  of  free  formity  with  such  customary  methods  respectively,  and  was 
burgesses,  an  r^fj-gj^yyaj^^js  elected  mayor,  according  to  the  charter. 
The  Crown  took  issue  on  the  fact  of  the  election  as 
burgess  in  conformity  with  the  method  alleged  in  the 
first  plea;  and  to  the  second  and  third  pleas  replied 
specially  a  customary  method  of  electing  burgesses, 
different  from  the  method  alleged  in  those  pleas,  with 
special  traverses  of  the  methods  therein  alleged;  and 
the  replication  also  took  issue  on  the  fact  of  the  election 


Saturday, 
January  23d. 

To  a  quo  war- 
ranto for  ex- 
ercising the 
office  of  mayor 
of  a  borough, 
the  defendant 
pleaded  that  by 
charter  the  cor- 
poration had 
power  to  elect 
a  burgess  for 
mayor;  and 
that,  by  cus- 
tom, there  was 
an  indefinite 


the  mayor,  bai 
lifFs,  and  bur- 
gesses, being 
duly  assembled, 
might  elect 
whom  they 
would  for  bur- 
gess ;  that  he 
was  elected 
burgess  at  a 
meeting  duly 
assembled,  ac- 
cording to  the 
custom  of  the 

waTafte'rwafds       conformity  with  each  method  alleged  in  the  second 

duly  elected 
mayor  accord- 
ing to  the  char- 
ter. The 
Crown  tra- 
versed the  fact 

that  the  meeting  at  which  he  was  made  a  burgess  was  duly  assembled.  It  appeared,  at  the 
trial,  that  the  meeting  was  not  held  on  a  day  appropriated  to  the  purpose  of  electing 
burgesses  ;  and  the  jury  found  that  the  custom  was  to  elect  burgesses  by  the  burgesses 
for  the  time  being,  who  were  indefinite  in  number;  and  that  every  resident  burgess  was 
to  be  served  with  a  personal  notice  of  the  meeting,  and,  if  he  required  it,  of  its  object ;  but 
that  the  custom  must  be  taken  with  the  qualification  that  an  accidental  omission  to  serve  a 
resident  burgess  was  not  a  violation  of  it.  It  also  appeared  that  R.,  a  resident  burgess, 
had  told  the  officer  whose  duty  it  was  to  serve  the  notices,  that  he  need  not  serve  him, 
as  he  was  frequently  absent,  and  could  hear  tell  of  what  was  going  on.  The  officer  did 
not  serve  R.,  who  was  in  fact  in  the  borough  at  the  time  of  the  meeting.  The  jury  found 
expressly  that  the  omission  to  serve  R.  was  accidental  : 

Held,  that  the  qualification  of  the  custom,  as  to  accidental  omissions,  was  bad  in  law ; 
^Tid  that  the  omission  to  serve  R.  was  not  accidental. 


and  third  pleas  respectively.  The  defendant  joined  on 
the  issues  tendered  by  the  Crown  ;  and  also  took  issue 
on  the  special  traverses  of  the  customary  methods  re- 


spectively 
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spectively  set  out  in  the  second  and  third  pleas ;  on  which  1836. 
issues  the  Crown  joined.  " 

The  King 

The  fourth  plea  admitted  the  constitution  of  the  against 

Langhorn. 

borough,  and  the  nature  of  the  office  of  mayor,  as  laid 
in  the  information  ;  and  alleged  that,  by  the  governing 
charter  (2  Ja,  1.),  the  mayor,  bailiffs,  and  burgesses 
were  empowered  to  meet  on  Michaelmas  day,  and  nomi- 
nate and  elect  one  of  themselves  to  be  mayor  for  the 
year  ensuing;  that,  long  before  and  at  the  time  of 
granting  the  charter,  there  had  been  and  still  was  an 
indefinite  number  of  free  burgesses,  and  that  there  had 
been  during  all  that  time,  and  still  was,  a  custom  for  the 
mayor,  bailiffs,  and  burgesses,  for  the  time  being,  being 
duly  assembled  at  a  guild  or  meeting  for  that  purpose, 
to  elect  and  choose  such  person  or  persons  to  be  a 
burgess  or  burgesses,  as  the  said  mayor,  bailiffs,  and 
burgesses,  so  assembled,  or  the  greater  part  of  them, 
should  think  fit,  and  for  the  person  so  chosen,  being 
first  duly  sworn,  to  become  and  be  a  burgess ;  that, 
during  the  continuance  of  the  custom,  to  wit,  on 
March  23d,  1831,  the  then  mayor,  baihffs,  and  greater 
part  of  the  burgesses,  then  and  there  duly  assembled  at 
a  guild  or  meeting  of  the  mayor,  bailiffs,  and  burgesses, 
for  that  purpose,  after  due  notice  in  that  behalf  of  such 
guild  being  given  to  the  burgesses,  duly  elected  and 
chose  the  defendant  to  be  a  burgess ;  that  he  was 
afterwards  duly  sworn  {March  ^^th,  1831);  that  from 
thence  hitherto  he  had  been  and  still  was  a  free  burgess 
of  the  borough ;  that,  whilst  he  was  such  burgess,  to 
wit,  on  the  feast  of  St.  Michael  the  Archangel,  1831,  the 
then  mayor,  bailiff,  and  burgesses,  assembled  and  met, 
according  to  the  terms  of  the  charter,  for  the  purpose 
N  n  4  of 
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1836.  of  electing  a  mayor,  and,  being  so  assembled,  nominated 
The  King  elected  the  defendant  for  the  year  next  ensuing ; 

against  that  he  took  all  the  requisite  oaths ;  and  from  thence 
Langhobn. 

continually  till  September  29th,  1832,  was  mayor;  and  by 
that  warrant,  &c. ;  without  this,  that  &c. ;  verification. 
Replication,  that  the  mayor,  bailiffs,  and  burgesses  did 
not  duly  assemble  at  a  guild  or  meeting  of  the  mayor, 
bailiffs,  and  burgesses,  for  the  purpose  of  electing  and 
choosing  a  burgess  or  burgesses  in  manner,  &c. ;  con- 
clusion to  the  country.  Joinder. 

On  the  trial  before  Lord  Lyndhurst  C  B.,  at  the 
Northumberland  Summer  assizes  1834,  evidence  was 
given,  on  the  part  of  the  Crown,  to  shew  that  there  was 
,  no  particular  day,  by  charter  or  custom,  appropriated  to 
the  election  of  burgesses ;  that,  previously  to  meetings 
for  that  purpose,  notice  was  given  by  ringing  a  bell 
three  times,  namely,  for  a  quarter  of  an  hour,  two 
hours  before  the  guild  is  held,  and  again,  for  a  quarter 
of  an  hour,  one  hour  and  a  half  before  the  guild  is 
held,  and  again,  by  ringing  the  bell  at  the  time  ap- 
pointed for  the  meeting  of  the  guild,  the  ringing  of 
the  bell  being  loud  enough  to  be  heard  over  all  the 
borough :  and  also  by  a  Serjeant  at  mace  giving  notice 
personally  to  the  resident  burgesses,  or  leaving  word 
at  their  places  of  residence,  of  the  intended  meeting, 
and,  if  required,  of  the  purpose  for  which  it  was  to 
be  held.  It  appeared  also,  in  fact,  that  two  resident 
burgesses  of  the  name  of  Robertson  (a  fisherman)  and 
Mace  did  not  receive  such  notice,  and  did  not  attend. 
The  Serjeant  at  mace  gave  evidence  that  Robertson 
had  several  times,  before  the  meeting,  told  him  not 
to  summon  him,  as  he  was  frequently  out  at  sea,  and 

as 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


541 


as  he  could  hear  tell  of  what  was  going  on  {a) :  and  that  1836. 
he  had  accordingly  not  served  him ;  and  that  he  had 

^  The  King 

omitted  to  serve  Mace  accidentally.    Robertson  stated  against 

Langhorn. 

that  he  had  never  used  the  expressions  sworn  to  by 
the  Serjeant  at  mace,  and  that  he  was  in  the  borough 
at  the  time  of  the  election.  The  jury  found  that  the 
custom  was  as  pleaded  by  the  defendant  in  the  second 
plea:  and,  on  the  issue  upon  the  fourth  plea,  they 
found  for  the  defendant,  stating  that  they  were  of 
opinion  that  the  custom  was  to  give  notice  by  ringing 
the  bell  three  times,  and  also  by  serving  every  resident 
burgess  with  notice  of  the  meeting,  and  of  its  purpose, 
if  the  burgess  required  to  know  the  purpose ;  but  that 
the  custom  was  to  be  taken  with  the  qualification,  that 
it  was  not  violated  by  an  accidental  omission  to  serve 
the  notice  upon  any  individual  burgess  {b) ;  and  that 
the  omission,  in  the  case  of  Robertson  and  Mace,  was 
accidental.  The  other  issues  were  found  for  the  Crown. 
It  was  agreed  that  the  reasons  assigned  by  the  jury 
should  be  considered  as  a  special  finding ;  and  leave 
was  given  to  move  to  enter  a  verdict  for  the  Crown 
on  the  issues  found  for  the  defendant.  In  Michaelmas 
term  1834,  Atcherley  Serjt.  obtained  a  rule  to  enter 
such  verdict,  or  for  a  new  trial,  on  the  grounds  that 
the  service,  and  notice  of  the  purpose  of  the  meeting, 
were  necessary  by  law  in  the  case  of  every  resident 

(a)  According  to  one  note  of  the  evidence,  the  words  deposed  to  were 
"  that  he  could  hear  the  bell,"  not  "  that  he  could  hear  tell  of  what  was 
going  on." 

{b)  This  custom,  omitting  the  qualification,  was  the  custom  pleaded  in 
the  second  plea,  and  affirmed  by  the  verdict  on  that  plea ;  and  it  was  at 
first  insisted  in  argument,  that  the  finding  on  the  second  plea  was  in- 
consistent with  the  finding  of  the  qualified  custom  on  the  fourth  plea ; 
but  this  point  was  not  ultimately  pressed, 

burgess; 
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1836.  burgess;  and  also  that  the  finding  that  the  omission 
~   ~      was  accidental  was  against  the  evidence.    Other  e^rounds 

The  King  ^ 

against      werc  also  suggested;  but  the  judgment  of  the  Court 
Lakghorn. 

renders  them  immaterial.    The  arguments  on  the  issue 
as  to  the  custonl  pleaded  in  the  second  plea  are  also  ^ 
rendered  immaterial  by  the  judgment  of  the  Court, 
and  by  the  issues  which  were  found  for  the  Crown. 

Sir  F,  Pollock^  Cresswell,  Ingham,  and  Wtghtman,  now 
shewed  cause.  The  first  question  is,  whether  the  custom, 
as  found  by  the  jury,  and  with  the  qualification  which 
they  have  incorporated  into  it,  be  necessarily  a  bad 
custom:  the  second  is,  whether  it  has  been  complied 
with.  The  first  question  alone  can  have  any  reference 
to  the  motion  for  entering  a  verdict  for  the  crown  on 
the  last  issue  found  for  the  defendant ;  the  second  ques- 
tion would  merely  relate  to  the  motion  for  a  new  trial, 
which  would  be  granted  only  on  payment  of  costs.  As 
to  the  first,  it  cannot  be  necessary  that  notice  should  in 
every  case  be  given  to  every  voter.  Persons  not  sum- 
moned might  in  fact  attend  and  concur  in  the  election, 
which  is  enough  to  shew  that  there  may  be  a  lawful 
assembly  without  notice  being  given  to  every  ..single 
elector ;  Hex  v.  Chetwynd  (a),  Rex  v.  Theodorick  {h). 
Therefore  the  qualification  of  the  custom  is  not  neces- 
sarily inconsistent  with  law.  Indeed  a  custom  to  serve, 
under  all  circumstances  whatever,  a  personal  notice  on 
every  elector,  would  be  a  custom  requiring  what,  in  the 
great  majority  of  cases,  would  be  impossible.  As  to 
the  second  question,  there  was  evidence  to  support  the 
finding  of  the  jury.    With  respect  to  Mace,  the  jury 

(a)  T  B.  ^  C.  695. 

(Jf)  8  jPasf,  543.    See  Musgrave  v.  Nevinson,  2  Ld.  Raym.  1 358. 

could 
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could  not,  on  the  evidence,  find  otherwise.  As  to  1836. 
Bobertson.  he  had  a  riffht  to  waive  his  claim  to  a  notice.       '  ~ 

^  The  King 

[Lord  Denman^  C.  J.  Is  it  not  a  duty  in  every  elector  against 

Langhorn, 

to  attend  ?  How  then  can  he  make  such  a  waiver  ?] 
There  may  be  a  difference,  as  to  this,  between  a  select 
^nd  an  indefinite  body.  Where  every  corporator  has  an 
equal  voice,  as  in  the  present  case,  each  vote  expresses 
only  the  will  of  the  individual,  no  one  representing  any 
interests  but  his  own;  the  attendance,  therefore,  is  a 
mere  personal  privilege,  which  may  be  waived.  But, 
where  the  body  is  select  and  definite,  each  member  is 
entrusted  with  the  duty  of  deciding  for  others ;  and  this 
is  a  delegated  power  which  he  cannot  renounce.  Again, 
in  the  case  of  a  definite  body,  no  valid  act  can  he  done 
unless  a  majority  of  the  entire  number  be  present;  but 
the  acts  of  an  indefinite  body  are  valid,  if  done  by  the 
majority  of  the  persons  present,  however  small  a  fraction 
that  may  be  of  the  body  at  large.  In  the  latter  case, 
therefore,  as  the  absence  of  an  individual  is  less  impor- 
tant, the  service  of  notice  is  of  less  consequence.  Again, 
the  waiver  here  was,  not  of  the  right  of  attendance,  but 
of  the  ceremony  of  notice,  which  is  only  for  the  con- 
venience of  the  burgess;  in  spite  of  that  waiver,  the 
burgess  may  mean  to  attend,  taking  on  himself  the 
burthen  of  watching  for  the  meetings.  Again,  after  the 
Serjeant  had  understood  that  Robertson  was  likely  not  to 
be  in  the  borough,  his  omission  to  serve  him  was  a  mere 
accident,  arising  from  incorrect  information.  Suppose 
a  burgess  were  to  tell  the  serjeant  at  mace  that  he 
should  be  certain  to  hear  the  bell,  or  to  hear  of  the 
notice  from  his  neighbours,  and  that  therefore  the  ser- 
jeant need  not  give  him  personal  notice :  could  it  be 

said. 
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1836.      said,  that  an  omission  accordingly  made  by  the  serjeant 
was  otherwise  than  bona  fide  and  accidental  ? 


The  King 

against 
Langhorn 


Atcherley  Serjt.,  and  Coltman^  contra.    First,  as  this 
election  did  not  take  place  on  a  day  appropriated  tq  the 
purpose,  there  ought  to  have  been  notice  to  every  resi- 
dent elector  of  the  meeting,  and  of  its  object ;  and  the 
omission  to  summon  one  vitiates  the  meeting ;  B.ex  v. 
The  'Mayor  of  Shrewsbury  («),  Rex  v.  Hill  (Z>),  Rex  v. 
Tucker  (c).  Rex  v.  Mayor  of  Liverpool  (d),  Rex  v.  Mayor 
qfDoncaster  {e).    It  is  true  that  it  was  held,  in  Rex  v. 
Chetwynd{g),  that  if  all  the  electors  be  present,  and 
concur,  the  want  of  notice  is  immaterial.    Here,  how- 
ever, two  electors,  who  were  not  summoned,  did  not 
attend.    Besides,  Rex  v.  Chetwynd  {g)  was  the  case  of  a 
select  body.    But  in  Rex  v.  Hill  (b),  where  the  election 
was  by  the  body  at  large,  notice  of  the  object  of  the 
meeting  was  held  requisite;   and  this  distinction  is 
expressly  relied  upon  by  Lord  Tenterden,  in  Rex  v. 
Pulsford[h),    If  an  accidental  omission  of  one  do  not 
vitiate  the  election,  an  accidental  omission  of  all  would 
not :  yet,  if  a  custom  were  pleaded,  that  notice  to  all 
might  be  omitted  provided  this  happened  by  accideiit, 
such  a  custom  would  unquestionably  be  bad  on  the  face 
of  it.    The  jury,  it  is  true,  have  found  the  custom,  as 
qualified ;  but  if  such  a  qualification  be  illegal,  or  not 
pertinent,  their  finding  must  be  disregarded;  Priddle  and 
Napper^s  Case(i\  Townsend's  Case  (k).  Again,  supposing 

(a)  Ca.  K.  B.  Temp,  Hardw.  147.   S.  C.  2  Str.  1051.,  as  Kynaston  v. 
The  Mayor  of  Shrewsbury. 

(b)  4B.      C.  426.  (c)  1  Barnard,  K,  B.  26. 
(d)  2  Burr.  723.                                (e)  2  Burr.  738. 

(g)  7B.  4;  C.  693.  {h)  8  B.  4;  C.  354. 

(t)  11  Rep.  10  6,  13  a.  {k)  Plowd.  114. 

the 
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the  qualified  custom  to  be  good,  it  has  not  been  pursued 
in  fact.  If  there  be  a  customary  method  of  notice,  other 
than  that  which  ordinarily  prevails,  it  must  be  strictly 
followed  ;  JRex  v.  May  [a).  Here  the  serjeant  at  mace 
intentionally  omitted  to  serve  Mobertson  with  notice ; 
that  was  the  evidence  of  the  defendant's  witness,  which 
must  conclude  him ;  and  the  jury  by  their  finding  mean 
no  more  than  that  the  omission  was  not  from  any  corrupt 
or  fraudulent  motive.  Neither  can  this  omission  be 
made  good  on  the  ground  of  Robertson^ s  waiver;  for 
Robertson  had  no  power  to  waive  a  summons  by  which 
he  was  to  be  called  on  to  perform  a  duty.  If  one  burgess 
might  waive,  all  might ;  and  then  there  would  be  an 
election  without  notice  at  all.  (Hoggins  on  the  same 
side  was  stopped  by  the  Court). 

Lord  Denman  C.  J.  It  is  perfectly  clear  to  me  that 
the  verdict  must  be  entered  for  the  Crown,  on  the  last 
issue  found  for  the  defendant.  The  question  is,  whe- 
ther the  meeting  was  duly  assembled.  The  jury  find 
that  it  was,  subject  to  the  question  whether  such  finding 
be  warranted  by  facts  which  they  also  find.  Those 
facts  are,  that  the  custom  is  for  all  resident  burgesse's 
to  receive  a  personal  summons ;  and  that  the  resident 
burgesses  did  not  receive  such  summons.  The  jury 
give  their  opinion  that  the  custom  stated  ought  to  be 
received  with  the  qualification,  that  an  omission  by 
accident  does  not  vitiate;  that  is,  that  a  custom  to 
summon  all,  means  a  custom  to  summon  all,  subject  to 
accident.  If  so,  the  verdict  ought  to  stand  for  the  de- 
fendant. But  I  think  that  that  is  not  so ;  and  that  an 
accidental  omission  does  not  excuse  the  officer.    If  it 


18S6. 

The  King 

against 
Langhorn. 


(a)  5  Burr.  26S1. 


did, 
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1836.      did,  I  fear  that  accidental  omissions  would  soon  become 
intentional  ones.    Besides  this,  one  omission  was  not 

The  King 

against      accidental.    It  was  made,  merely  because  the  burgess 

LaNGHORN.  1  t     1  rY»  1*1  Ti 

told  the  omcer  not  to  summon  him,  as  he  was  generally 
away  from  home.  It  is  clear  from  authority  and  prin- 
ciple that  this  furnished  no  excuse  for  the  officer's  omit- 
ting to  summon  the  burgess.  The  reason  has  been  pro- 
perly assigned  at  the  bar,  namely,  that  attendance  was  a 
public  duty  on  the  part  of  the  burgess :  and  this  was 
admitted,  on  the  other  side,  to  be  true  in  the  case  of  a 
select  body ;  but  it  was  argued  that,  in  the  case  of  an 
indefinite  body,  the  rule  was  different.  That  is  a  dis-* 
tinction  to  which  I  cannot  assent.  The  public  have  a 
right  to  the  security  arising  from  the  service  of  notice  | 
and  nothing  but  actual  impossibility  will  cure  the  omis- 
sion. I  come  to  this  conclusion  with  great  regret, 
because  much  inconvenience  may  be  produced  with 
respect  to  titles  affected  by  the  omission.  This,  how- 
ever, must  always  follow  where  a  party  is  unduly  placed 
in  office.  And,  on  the  other  hand,  the  conclusion  of 
law  to  which  I  come  gets  rid  of  the  examination  into 
motives,  and  simply  lays  down  the  clear  and  intelligible 
duty  of  summoning  all  the  electors,  so  as  to  exclude 
the  possibility  of  an  unfair  advantage  being  taken. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
(After  reading  the  fourth  plea ;  and  the  words  of  the 
issue  joined  upon  it,  his  Lordship  said) :  The  other 
pleas,  which  set  up  various  particular  customs,  we  may 
for  the  present  treat  as  if  they  were  not  on  the  record. 
The  question  then  is,  whether  the  meeting  at  which  the 
defendant  was  elected  a  burgess  was  duly  assembled. 
It  seems  that  the  usage  and  custom  was  to  serve  a  per- 
sonal 
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sonal  notice  on  all  the  resident  burgesses.  But  then  1836. 
the  jury  find  also  that  if  any  burgess  were  omitted  by   

The  King 

accident,  not  design,  the  custom  was  still  complied  with,  against 

„  .  -r»    7  LaNGHORN. 

The  reason  lor  not  summonmg  Mobertson  appears  to 
have  been,  that  he  had  told  the  serjeant  not  to  summon 
him.  The  omission  would,  therefore,  take  place  with- 
out any  corrupt  motive.  If  the  serjeant  had  met  Ro- 
bertson, he  might,  perhaps,  have  given  him  notice  :  that 
would,  however,  have  been  pure  accident,  for  the  ser- 
jeant made  no  enquiry  for  him.  Robertson^  according- 
to  the  Serjeant's  evidence,  had  dispensed  with  the  ser- 
vice. But,  whatever  instructions  the  serjeant  had  re- 
ceived from  RoberUon,  he  was  still  bound  to  serve  the 
notice  upon  him  :  for,  supposing  that  Robertson  had 
not  altered  his  mind  in  the  interval,  which  might 
have  happened,  still  it  is  the  duty  of  every  burgess 
to  attend  the  corporate  meetings,  although  he  may 
not  intend  to  take  any  particular  part  in  the  pro- 
ceedings. Robertson^  therefore,  had  no  power  to  give 
a  dispensation  to  the  officer.  But,  further,  I  think 
that  the  qualification  of  the  custom  found  by  the 
jury  ought  not  to  be  taken  into  consideration  at  all. 
They  find  indefinitely,  and  without  any  limitation, 
that  the  custom  is  complied  with,  wherever  the  admis- 
sion has  been  by  accident,  and  not  by  design.  Ac- 
cording to  this,  there  might  be  any  number  of  acci- 
dental omissions :  such  a  qualification  cannot  be  good. 
Suppose,  however,  that  the  plea  had  specially  set  out 
the  qualified  custom  found  by  the  jury;  and  the  ques- 
tion arose  whether,  in  Robertson^s  case,  it  had  been 
complied  with.  It  would  be  clear  that  it  had  not  been 
complied  with ;  for  the  serjeant  never  intended  to  sum- 
mon 
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The  King 

against 
Langhorn. 


1836.  mon  him,  and  omitted  him,  not  by  accident,  but  by 
design,  although  not  from  a  fraudulent  motive.  There- 
fore I  am  of  opinion,  first,  that  the  qualification  of  the 
custom  is  not  good  in  law ;  secondly,  that  the  facts  do 
not  support  the  verdict,  even  supposing  the  qualification 
good.  Then  the  question  is,  whether  this  be  merely  a 
finding  against  evidence  (in  which  case  we  should  grant 
only  a  new  trial),  or  whether  the  facts  be  so  presented 
as  to  shew  that  the  verdict  should  be  entered  for  the 
crown.  I  think  the  custom  as  found  by  the  jury  not 
good  in  law.  What  then  would  be  the  use  of  sending 
the  case  to  a  new  trial  ?  On  these  facts,  the  jury  could 
not  find  more  favourably  for  the  defendant  than  they 
have  done ;  and,  supposing  their  finding  turned  into  a 
special  verdict  (for  that  is  the  way  in  which  we  are  to 
consider  the  case),  the  judgment  must  be  for  the  crown. 
The  rule,  therefore,  must  be  made  absolute. 


Williams  J.  I  am  of  the  same  opinion.  Whether 
the  meeting  was  duly  assembled  is  a  question  of  law. 
It  appears  that  the  finding  of  the  jury  is  to  be  entered 
according  as  the  Court  shall  direct  upon  the  evidence; 
and  we  are  therefore  to  look  at  the  evidence.  Now  the 
fact  is,  that  Robertson  was  omitted,  not  by  accident,  but 
in  pursuance  of  a  previous  arrangement :  that  was  an 
omission  by  design.  Such  an  arrangement  left  it  open 
Robertson  to  change  his  mind,  and  did  not  authorise  the 
officer  to  omit  the  service. 


Coleridge  J.  I  am  of  the  same  opinion.  I  should 
be  glad  if,  on  these  pleas,  I  could  come  to  a  different 
conclusion  without  its  involving  such  consequences  as 

have 
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have  been  intimated  by  my  Lord  Chief  Justice,  and  1836. 
that  we  were  not  bound  to  go  the  length  of  saying  ^ 
that  a  verdict  must  be  entered  for  the  Crown.    But  against 

1     1        •      1  •  1     1        p       1      •  Langhokn. 

the  law  IS  that,  when  a  meetmg,  whether  for  election 
or  amotion,  takes  place  on  a  day  not  appropriated 
to  that  purpose  by  the  constitution  of  the  borough, 
notice  must  be  given  to  all  the  members ;  and  here  the 
customary  mode  of  giving  such  notice  is  found.  It  is, 
however,  said  that,  on  this  finding  of  the  jury,  the 
custom  found  substantially  involves  the  qualification, 
that  an  accidental  omission  does  not  violate  the  custom. 
It  is  not  necessary  to  say  whether  such  a  qualification 
could  be  good,  it  is  argued,  that  the  omission  here 
was,  in  reality,  accidental,  inasmuch  as  Robertson  had 
informed  the  serjeant  that  he  should  be  absent,  and 
that,  therefore,  the  serjeant  need  not  serve  him ;  that, 
consequently,  the  serjeant  presumed  him  to  be  absent, 
and  omitted  to  serve  him  from  ignorance  that  the  fact 
was  otherwise.  The  evidence  does  not  bear  that  out  : 
the  omission  is  referable  to  the  unlawful  dispensation 
given,  in  the  first  instance,  by  RoherUon*  Even  a  mem- 
ber of  an  indefinite  body  cannot  give  a  dispensation  of 
that  kind.  The  notice  is  served,  not  for  his  personal 
benefit,  but  as  an  admonition  to  him  to  perform  a  public 
duty.  He  cannot  exempt  himself  from  these  admo- 
nitions. I  think,  therefore,  that  there  has  been  a 
wrong  conclusion  in  point  of  fact;  and  that,  under 
these  circumstances,  the  verdict  should  be  entered  for 
the  Crown. 

Rule  absolute.  Leave  granted  to  the 
defendant  to  turn  the  finding  of  the 
jury  into  a  special  verdict. 

Vol.  IV.  O  o 
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1836 


The  Bailiffs,  Assistants,  and  Commonalty  of 
GuMECESTER,  Otherwise  Godmanchester, 
against  Phillips. 

r| TRESPASS  for  breaking  and  entering  a  close  of 
the  plaintiffs  called  The  West  Common,  and  tramp- 
defendant,  who  ling  and  depasturing  it  with  two  cows,  &c. 

was  not  a  mem- 
ber of  the  cor-  First 
poration  (before 

the  Rules  of  Hil.  4  W.  4.)  pleaded  ;  (1),  Not  guilty  ;  (2),  a  right  of  common  appurtenant 
to  a  messuage  occupied  by  him.  The  case  of  the  plaintiffs  was,  that  only  freemen  had  the 
right  of  common  in  respect  of  such  occupation  :  Held,  that  a  freeman  of  the  corporation 
was  not  a  competent  witness  for  the  plaintiffs,  though  no  funds  were  shewn  to  belong  to 
the  corporation;  and  that  stat.  3  &  4  4.  c.  42.  s.  26.  (which  passed  before  the  trial), 
did  not  remove  the  objection. 

2.  The  freeman  released  to  the  corporation  all  his  right,  title,  and  interest  as  a  freeman, 
or  as  occupier  of  any  commonable  messuage,  and  all  interest  in  the  lands,  tenements,  and 
other  possessions  of  the  corporation,  and  all  right  of  common  in  the  locus  in  quo  belong- 
ing to  him  as  a  freeman,  and  all  rights  connected  with  the  action  :  Held  that,  as  he  was 
himself  a  member  of  the  body  to  which  the  release  was  made,  it  did  not  restore  his  com- 
petency. 

3.  The  witness  stated,  on  the  voir  dire,  that  he  had  been  a  freeman,  but  had  resigned 
and  been  disfranchised  at  a  corporate  meeting :  Held,  that  the  defendant  might,  on  the 
voir  dire,  cross  examine  him  as  to  the  number  of  persons  present  at  the  meeting,  in  order 
to  ascertain  whether  it  had  been  a  regular  meeting. 

4.  The  witness  on  being  asked,  on  the  voir  dire,  how  many  assistants  (who  formed  a 
constituent  part  of  the  meeting,)  ivere  present,  answered,  that  a  book  then  in  Court  would 
shew :  Held,  that  on  the  voir  dire,  reference  might  be  made  to  the  book  to  ascertain  what 
number  was  present. 

5.  The  charter  of  the  corporation  created  two  bailiffs  and  twelve  assistants,  and  enacted 
that  the  bailiffs  and  assistants  for  the  time  being  should  be  the  common  council  of  the 
borough;  that  the  bailiffs  and  assistants,  for  the  time  being,  or  the  greater  part  of  them, 
of  whom  [eorum,  quorum]  the  bailiffs  should  be  two,  should  make  by-laws,  should  elect 
the  recorder  and  town  clerk,  and  should  elect  the  bailiffs  annually  ;  if  a  bailiff  died  in 
office  or  was  removed,  the  successor  was  to  be  chosen  by  the  assistants  for  the  time  being, 
or  the  greater  part  of  them ;  the  assistants  nominated  in  the  charter  to  hold  for  life  vmless 
removed  by  the  bailiffs  and  assistants  for  the  time  being,  or  the  greater  part  of  them,  of 
which  part  the  bailiffs  should  be  two,  and  to  be  removable  by  the  bailiffs  and  assistants  for 
the  time  being,  or  the  greater  part  of  them  (without  the  quorum  clause) ;  and  in  that  case, 
or  in  case  of  death,  the  successor  to  be  elected  by  the  bailiffs  and  assistants  then  living  or 
remaining,  or  the  greater  part  of  them  (without  the  quorum  clause),  and  so  from  time  to 
time :  Held,  that  a  meeting,  at  which  the  two  bailiffs  and  only  six  assistants  were  present, 
was  not  a  regular  corporate  meeting  for  the  purpose  of  accepting  a  resignation  of  a  free- 
man, although  the  number  of  assistants  was  reduced  below  twelve  by  deaths;  and  that, 
consequently,  a  freeman  was  not  made  a  competent  witness  by  his  resignation  being 
accepted,  and  the  acceptance  entered  in  the  book  of  the  corporation,  at  such  meeting. 

6.  An  inclosure  act  directed,  that  commissioners  should  award  to  the  corporation,  who 
were  owners  of  the  soil  of  certain  commons,  a  twentieth  part  of  the  commons  by  way  of 
compensation.  Plaintiff's  having  given  evidence  of  acts  oi  ownership  in  the  locus  in  quo, 
the  defendant,  to  shew  that  their  right  to  it  had  been  compensated  for  by  allotments  made 

by 
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January  25th. 
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First  plea,  Not  Guilty  («).  1836. 
Second  plea,  that  the  defendant  was  seised  in  his  de- 

^  .  The  Bailiffs 

mesne  as  of  fee  of  a  certain  messuage  in  the  parish  of   of  Godman- 
GodmancJiester,  and  that  he  and  all  whose  estate  &c.  against 

I^HILIiXPS 

from  time  immemorial,  for  himself  and  themselves,  and 
their  tenants,  as  occupiers  of  the  said  messuage,  had  sioners,^g^™^^" 
common  of  pasture  in  The  West  Common  for  two  cows  theiaHotments 
at  all  times  of  the  year,  as  to  the  messuage  belonmnff  amounted  to  a 

o  o    o  twentieth  part 

and  appertaining:  justification  in  respect  of  the  right  of  of  the  com- 

mons.    In  con- 

common.    The  replication  traversed  the  right  of  com-  tradiction  to 

this  GvidGncG 

mon  and  manner  and  form  &c.    Issue  thereon.  plaintiffs  proved 

Third  plea,  justification  in  respect  of  a  similar  right  fhe^and^whfch 
oi  common  on  the  13th  o^Mav.  and  from  thence  to  the  they  alleged  to 

be  the  common, 

23d  of  November,     The  replication  traversed  the  right  consisted  of  un- 

^      cultivated  strips 

of  common  in  manner  and  form  &c.    Issue  thereon.       of  land  between 

the  cultivated 

Fourth  plea,  that  the  defendant  was  seised  in  his  parts  of  the 

.  common  and 

demesne  as  of  fee  or  a  certam  messuage,  bemg  one  of  the  lands  of 
the  commonable  messuages  mentioned  in  the  act  of  pnetors^ called 
parliament  first  after  mentioned,  and  that  he  and  all  ^fl'^J^^"^ 

^  '  plaintiiis  gave 

whose  estate  &c.  from  time  immemorial,  until   the  evidence 

or  property  in 

making  of  the  award  after  mentioned,  had  right  of  balks. 

^  ^  ...  The  Judge 

common  in  a  certain  common  within  the  parish  of  G.  having  left  the 

question  of  pro- 

mentioned  in  the  act  of  parliament  first  after  mentioned,  perty  in  the 
and  therein  called  The  West  Common^  for  two  cows  &c.  g^enTrally'^to'the 
(as  in  the  third  plea)  as  to  the  last-mentioned  messuage  fbund^for  the 
belonging  and  appertaining  :  that  the  said  West  Common,  thrt'^k  wL^ot  * 
at  the  time  of  making  the  act,  was  one  of  the  common  ^^^^^^  ^ 

°  new  trial,  that  I 

fields,   meadows,  lands,  commons,  and   commonable  the  Judge  did 

.  ,  .       ,  tfell  the  jury 

places  withm  the  parish  of  G.  in  the  act  mentioned ;  that,  in  pre- 
that  by  a  statute,  43  G.  3.  {b),  entitled  "  An  act  for  iTv^  uirbalks 
dividing  and  enclosing  certain  open  and  common  fields,  owneS^of  the^^ 

adjacent  land, 

(a)  The  declaration  was  entitled  of  Michaelmas  terra,  3  TF.  4.  (1832).  unless  the  con- 
(6)  Stat.  43  G.  3.  c.  3.  (local  and  personal,  not  printed).  fary  were 

proved.  Qutere, 

O  O  2  meadows,  as  to  such  pre- 

sumption. 
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meadows,  lands,  commons,  and  commonable  places, 
within  the  parish  of  Gumecester  otherwise  Godman- 
chester,  in  the  county  of  Huntingdon  "  after  reciting 
that  there  were  within  the  parish  of  G.  certain  open 
and  common  fields,  meadows,  lands,  commons,  &c., 
containing  by  estimation  4600  acres  or  thereabouts ; 
and  also  reciting  that  the  bailiffs,  assistants,  and  com- 
monalty of  G,  (whom  the  plea  identified  with  the  plain- 
tiffs) were  lords  of  the  manor  of  G.,  and  as  such  did 
claim  to  be  entitled  to  the  right  of  soil  within  the  said 
manor ;  and  also  reciting  that  different  persons  named 
there  had  several  specified  interests  in  the  open  and 
common  fields,  &c.,  intended  to  be  inclosed  as  therein- 
after mentioned ;  and  also  reciting  the  passing  of  the 
General  Inclosure  Act  (41  G.  3.  c.  109.) ;  it  was  enacted 
that  certain  persons  should  be,  and  they  were  thereby  ap- 
pointed, commissioners  for  valuing,  qualifying,  dividing, 
setting  out,  allotting,  and  enclosing  the  said  open  and 
common  fields,  &c.,  and  if  any  dispute^  should  arise 
between  the  parties  claiming  to  be  interested  in  the  di- 
vision and  inclosure,  touching  the  right  to  the  soil  of 
the  said  common  and  waste  grounds,  or  the  rights  and 
interests  which  any  of  them  should  claim  to  have  in  the 
same,  or  any  other  matter  relating  to  the  allotment,  the 
commissioners  were  authorized  and  required  to  hear 
and  determine  such  claims  and  objections ;  and  the  com- 
missioners were  thereby  required  to  set  out,  allot,  and 
award  to  the  said  bailiffs,  assistants,  and  commonalty, 
and  their  successors,  as  lords  of  the  manor  of  G.,  such 
part  of  the  said  lands  within  the  said  parish  of  G., 
thereby  intended  to  be  divided  and  enclosed,  as,  in  the 
judgment  of  the  commissioners,  should  equal  one  twen- 
tieth part  of  the  waste  or  unknown  common  lands, 

within 
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within  the  parish  of  G.,  in  lieu  of,  and  as  a  full  compens- 
ation for,  all  the  rights  and  interests  of  the  said  bailiffs, 
assistants,  and  commonalty,  as  lords  of  the  said  manor, 
unto  and  to  the  soil  of  all  the  waste  or  unknown  com- 
mon lots  within  the  parish  of  G. ;  and  that  the  commis- 
sioners should  set  out,  allot,  and  award,  as  a  common 
pasture,  to  be  enjoyed  as  thereinafter  mentioned,  out  of 
and  from  certain  commons  in  G.  aforesaid,  called  the 
'East  and  West  Commons^  such  plot  or  plots  of  land  or 
ground  as  should,  in  their  judgment,  be  a  full  equivalent 
and  compensation  for  the  rights  of  common  of  all  the 
owners  and  proprietors  of  commonable  messuages  or 
cottages,  for  such  messuages  or  cottages  only,  as  well 
on  the  said  commons  as  on  &c.  (other  lands  in  the  act 
mentioned),  within  the  parish  of  G.,  which  said  plot  or 
plots  of  land  should  be  held  and  enjoyed  by  such  owners 
or  proprietors,  and  their  respective  tenants  and  occu- 
piers of  the  said  messuages  or  cottages  only,  as  a  com- 
mon pasture  in  such  manner  as  the  said  commissioners 
should,  by  their  award,  direct.  The  plea  then  stated 
that  the  commissioners  set  out,  allotted,  and  awarded,  as 
a  common  pasture  to  be  used,  stocked,  and  enjoyed  by 
the  owners  and  proprietors  of  commonable  messuages 
or  cottages,  and  their  respective  tenants  or  occupiers  of 
the  said  messuages  and  cottages  only,  having  right  of 
common  upon  the  respective  commons  of  G.  known  as 
the  East  and  West  Commons^  the  following  plots  of  land 
or  ground :  East  Common  Allotment,  &c.  —  West  Common 
Allotment  (being  the  close  in  which,  &c.),  —  And  unto 
and  for  the  owners  and  proprietors  of  commonable  mes- 
suages or  cottages  and  toftsteads,  and  their  respective 
tenants  or  occupiers  of  the  said  messuages  and  cot- 
tages having  right  of  common  upon  the  West  Common 

O  o  3  in 
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1836.  in  G.  aforesaid,  one  plot  of  land  or  ground  (being  the 
The  Bailiffs  ^^^^  ^^^^^  which,  &c.)  containing,  &c. ;  and  the  com- 
of  GoDMAN-    missioners  did  thereby  award  that,  from  the  13th  of 

CHESTER 

against       Maij  to  the  23d  of  November  in  every  year,  every  owner 

Phillips.  .         ^  i  i  ' 

or  occupier  oi  any  commonable  messuage,  or  cottage, 
or  toftstead,  being  the  site  of  an  ancient  commonable 
messuage  or  cottage  within  the  said  parish  according 
to  the  list  contained  in  the  schedule  thereunto  annexed, 
might  stock  upon  the  said  West  Common  two  cows  for 
every  such  messuage,  cottage,  or  toftstead  :  the  plea  then 
alleged  that  in  the  said  list  the  commissioners  inserted  the 
said  messuage  of  the  defendant  as  one  of  the  messuages 
in  respect  of  which  the  owner  or  occupier  thereof 
might  use,  stock,  and  enjoy  the  said  West  Common,  being 
the  said  close  in  which,  &c.,  as  a  common  of  pasture,  in 
the  manner  and  during  the  said  times  in  that  behalf 
specified  in  the  said  award.  The  defendant  then  jus- 
tified by  virtue  of  the  act  and  award  in  respect  of  his 
seisin  and  occupation  of  the  messuage,  and  of  his  right 
of  common  appurtenant  thereto.  The  replication  tra- 
versed the  right  of  common  until  the  award  in  man- 
ner and  form  as  alleged  in  the  plea.    Issue  thereon. 

There  were  six  more  pleas ;  but  this  latter  part  of 
the  record  was  before  the  Court  upon  demurrers,  and 
judgment  was  given  upon  it  for  the  plaintiffs,  in 
Trinity  term  1833  {a).     The  issues  to  the  country 

(a)  The  Bailiffs  of  Godmanchester  \.  Phillips,  5  B.  ^  Ad.  198.,  where 
the  act  is  more  fully  set  out.  It  was  held,  in  that  case,  that  the  act  did 
not  authorise  the  commissioners  to  extend  the  benefit  of  their  allotments 
in  lieu  of  common  to  occupiers  who  were  not  freemen ;  and  that  the 
award  itself  did  not  purport  to  do  so.  But,  on  the  pleadings  there,  the 
defendant  was  held  to  have  admitted  that,  antecedently  to  the  act  and 
award,  he  had  no  right  of  common  as  occupier  only,  without  being  a  free- 
man. This  was  the  question  of  fact  raised  by  the  joinder  on  the  repli- 
cation to  the  fourth  plea,  abstracted  in  the  text  above. 

were 
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were  tried  before  Bosanquet  J.  at  the  Huntingdonshire 
Summer  assizes  1834. 

The  plaintiffs  put  in  the  act  of  parhament  mentioned 
in  the  fourth  plea,  and  two  charters,  one  of  14  John^ 
and  the  other  of  2  James  1.     This  last  (the  Latin 
original  of  which  was  put  in,  with  a  translation  [a)  ) 
grants  that  the  town  of  Gumecester  otherwise  Godman- 
Chester  shall  be  one  body  corporate  and  politic  by  the 
name  of  the  bailiffs,  assistants,  and  commonalty  of  the. 
borough  of  Gumecester^  otherwise  Godmanchester,  in  the 
county  of  Huntingdon;  and  further  "  that,  from  hence- 
forth from  time  to  time  for  ever,  there  may  and  shall 
be  in  the  borough  aforesaid  two  of  the  honestest  and 
discreetest  burgesses  in  the  said  borough,  chosen  in  form 
hereafter  in  these  presents  mentioned,  who  shall  be 
named  bailiffs  of  the  said  borough  :  and  also  that  there 
may  and  shall  be  in  the  borough  aforesaid  twelve 
other  of  the  honestest  and  discreetest  burgesses  of  the 
said  borough,  chosen  in  form  hereafter  in  these  presents 
mentioned,  who  shall  be  named  assistants  of  the  said 
borough;  which  two  bailiffs  and  twelve  assistants  for 
the  time  being  shall  be  of  the  common  council  of  the 
said  borough  :  and  that  the  said  twelve  assistants  for 
the  time  being  shall  be  from  time  to  time  assistants 
and  helpers  to  the  bailiffs  of  the  said  borough  for 
the  time  being,  in  all  causes,  businesses,  and  matters, 
touching  and  concerning  the  said  borough.  And, 
further,"  "  that  the  bailiffs  and  assistants  for  the  time 
being  of  the  said  borough,  or  the  greater  part  of  them, 
of  whom  the  bailiffs  for  the  time  being  we  will  shall 


1836. 

The  Bailiffs 

of  GoDMAJf- 
CHESTER 

against 
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(a)  The  English  translation  here  given  is  fror»  that  put  in.  There  is 
another  translation,  in  some  respects  more  correct,  in  Fox's  History  of 
Godmanchester,  eh.  vii.  p.  133. 

O  o  4  be 
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1836.       be  two  [quod  ballivi  et  assistentes  burgi  praedicti  pro 
tempore  existentes,  vel  major  pars  eorum  (quorum  bal- 

The  Bailiffs      ^     ^  ^  \  J  \H 

of  GoDMAN-    livos  burgi  praedicti  pro  tempore  existentes  duos  esse 
volumus)],  upon  public  summons  given  them,  and  being 
for  that  end  assembled,  may  and  shall  have  full  power 
and  authority  from  time  to  time  of  granting,  ordaining, 
and  making  of  laws,  statutes,  constitutions,  decrees, 
and  ordinances  whatsoever  in  writing  reasonably,  which 
to  them  or  the  greatest  part  of  them,  of  which  the 
bailiffs  we  will  shall  be  two  [quae  eis  aut  majori  parti 
eorum  (quorum  ballivos  burgi  praedicti  pro  tempore 
existentes  duos  esse  volumus)  ],  seem  good,  whole- 
some, honest,  profitable,  and  necessary,  as  shall  seem 
so  to  be  according  to  their  sound  discretions,  for  the 
good  regimen  and  government  of  the  said  borough, 
and  of  all  and  singular  the  officers,"  &c.  "and  other 
matters  and  causes  whatsoever   concerning  the  said 
borough    or   any  way   appertaining."     The  charter 
appointed  the  first   bailiffs  and   the   first  assistants, 
the  latter  to  hold  for  life,  unless  removed  for  bad 
behaviour,  &c.,  or  some  other  reasonable  cause,  "  by 
the  bailiffs  and  assistants  of  the  said  borough  for  the 
time  being,  or  the  major  part  of  them,  of  which  part 
the  bailiffs  of  the  said   borough   we  will   shall  be 
two  [per  ballivos  et  assistentes  ejusdem  burgi  pro  tem- 
pore existentes,  vel  per  majorem  partem  eorundem, 
quorum  ballivos  ejusdem  burgi  pro  tempore  existentes 
duos  esse  volumus]."   The  charter  then  gave  directions 
as  to  the  future  election  and  removal  of  the  bailiffs,  and 
proceeded  as  follows  :  "  And  we  further  will  that,  when- 
soever it  shall  happen  that  one  or  more  of  the  aforesaid 
twelve  assistants  of  the  borough  aforesaid  die,  or  be 
removed  from  their  offices  of  assistants  of  the  said 

borough, 
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borough,  for  any  reasonable  cause,  which  said  assistants  1836. 
or  any  one  or  more  of  them,  themselves  not  well  behav- 

^  The  Bailiffs 

ing  in  their  office,  we  will  shall  be  removed  at  the  good  of  Godman- 
pleasure  of  the  bailiffs  and  assistants  of  the  borough  against 
aforesaid,  for  the  time  being,  or  the  greater  part  of  ^^^^"^s. 
them,"  (without  the  quonam  clause)  "  that  then  and  so 
often  it  may  and  shall  be  lawful  for  the  bailiffs  and 
assistants  of  the  borough  aforesaid,  then  living  or  re- 
maining, or  the  greater  part  of  them,"  (without  the  quorum 
clause)  "  to  elect,  nominate,  and  appoint  one  or  more 
others  of  the  burgesses  and  inhabitants  of  the  said 
borough,  into  the  place  or  places  of  him  or  them  assistant 
or  assistants  of  the  borough  aforesaid,  so  happening  to 
die  or  be  removed,  to  fill  the  aforesaid  number  of  twelve 
assistants;"  &c.  (the  charter  then  directed  the  party 
elected  to  be  sworn)  "  and  thus  from  time  to  time  as 
often  as  circumstances  require."  The  same  expressions 
respecting  the  elective  body  (with  the  quorum  clause) 
occurred  with  respect  to  the  elections  of  recorder  and 
town  clerk,  and  also  with  respect  to  the  annual  election 
of  the  bailiffs ;  but,  in  case  of  a  bailiff  dying  in  office, 
or  being  amoved,  the  successor  was  to  be  chosen  by  the 
assistants  for  the  time  being,  or  the  greater  part  of 
them. 

For  the  purpose  of  proving  their  possession  of  the 
locus  in  quo,  the  plaintiffs  called  a  witness,  who,  being 
examined  on  the  voir  dire,  said  that  he  had  been  an 
assistant  and  freeman,  but  that  he  had  been  disfran- 
chised, and  had  resigned  his  office  and  freedom.  On 
being  examined  further,  as  to  the  disfranchisement  and 
resignation,  he  stated  that,  at  an  assembly  of  the  bailiffs 
and  assistants,  he  had  given  in  his  resignation,  which 
had  been  accepted.  He  was  then  asked,  by  the  de- 
fendant's 


558 


CASES  IN  HILARY  TERM 


The  Bailiffs 

of  GODMAN- 
CHESTER 

against 
Phillips. 


1836.       fendant's  counsel,  how  many  and  what  corporators  had 
been  present  at  the  meeting.    The  counsel  for  the 
plaintiffs  objected  to  this  course  of  examination,  on  the 
ground  that  the  declaration  of  the  witness  that  he  had 
been  disfranchised  was  conclusive  on  the  voir  dire. 
The  learned  Judge  ruled  that  the  examination  might  be 
proceeded  in  ;  and  the  witness  answered  that  the  book 
would  shew,  referring  to  a  book  then  in  court,  in  which 
the  proceedings  of  the  assembly  were  entered.  The 
defendant's  counsel  proposed  to  put  it  in,  for  the  purpose 
of  ascertaining  whether  the  meeting  was  a  regular  one ; 
and  the  plaintiffs'  counsel  objected,  on  the  ground  that 
the  parol  evidence  was  sufficient  to  negative  the  incom- 
petency. The  learned  Judge  ruled  that  the  book  might 
be  put  in.    It  then  appeared  by  the  entry  that  the 
meeting  had  consisted  of  the  two  bailiffs  and  six 
assistants ;  and  the  witness  stated  that,  at  the  time  of 
the  assembly,  there  were  but  eight  assistants  in  the 
corporation,  including  the  witness.    The  witness  then 
executed  the  following  instrument,  which  was  signed  and 
sealed  by  him : — "  Know  all  men  by  these  presents,  that 
I,  William  JReeve^  of  Godmanchester^  in  "  &c.  "  have  re- 
mised, released,  and  for  ever  quitted  claimed,  and  con- 
firmed, and  by  these  presents  do  remise,"  &c.  "  unto  the 
bailiffs,  assistants,"  &c.  of  G.,  "  all  my^right,  title,  and 
interest,  as  a  freeman  of  the  said  borough,  or  as  occupier 
of  any  commonable  messuage  or  premises  whatsoever, 
and  especially  all  interest  in  and  to  all  the  lands,  tene- 
ments, and  other  possessions  belonging  to  the  said 
borough,  and  especially  to  all  profits  of  common  on  the 
West  Common^  and  to  all  privileges  v/hatsoever  be- 
longing to  me  as  a  freeman  of  the  same  borough,  and 
all  rights  whatsoever  relating  to  or  connected  with  an 

action 
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action  now  trying  between  the  corporators  of  Godman-  1836. 
Chester  and  William  Phillivps,  but  of  and  from  the  same 

The  Bailiffs 

shall  stand  and  be  for  ever  barred  and  excluded  by  of  Godmak- 
these  presents.  In  witness  whereof"  &c.  The  defen-  against 
dant's  counsel  contended  that  neither  the  supposed 
resignation  and  disfranchisement,  nor  the  release,  ren- 
dered the  witness  competent:  the  learned  Judge,  how- 
ever, after  directing  the  name  of  the  witness  to  be  in- 
dorsed on  the  record  under  stat.  3  &  4  4.  c.  42.  5.  27., 
received  the  evidence,  giving  leave  to  the  defendant  to 
move  for  a  nonsuit,  in  the  event  of  no  other  evidence 
being  produced. 

Other  evidence  was  then  given  of  acts  of  ownership 
by  the  corporation  over  the  locus  in  quo. 

In  answer  to  the  plaintiffs'  proof  of  possession,  the 
award  was  put  in,  by  which  it  appeared  that  the  commis- 
sioners had  allotted  to  the  corporation  19  a.  1  r.  1 6  p.  ; 
and  the  defendant  gave  evidence  that  this  amounted  to 
one  twentieth  part  of  the  waste  and  common  lands  in 
the  parish  of  Godmanchester ;  which  evidence  was  given 
for  the  purpose  of  shewing  that  the  plaintiffs  had  re- 
ceived a  compensation  for  their  rights  over  the  locus  in 
quo,  under  the  act  of  parliament.  The  plaintiffs,  in 
reply,  called  witnesses  [a],  who  proved  that,  including 
certain  balks  or  strips  of  uncultivated  land,  lying  be- 
tween the  cultivated  parts  of  the  common  and  the  land 
in  the  hands  of  private  proprietors,  the  wastes  and  com- 
mons were,  on  the  whole,  more  than  twenty  times  as  ex- 
tensive as  the  part  allotted  to  the  corporation  under 

(a)  On  the  subsequent  motion  it  was  urged  that  this  evidence  might 
have  been  given  in  chief,  and  ought  not  to  have  been  admitted  in  reply ; 
but  the  rule  was  not  granted'on  this  ground. 

the 
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the  award.  Acts  of  ownership  on  the  balks  were  proved 
by  the  plaintiffs. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  locus  in  quo  was  the  plaintiffs'  soil,  and  whether  the 
defendant  had,  until  the  time  of  the  award,  a  right  of 
common  appurtenant  to  his  messuage.  He  made  no 
remarks  to  the  jury  on  the  subject  of  the  balks,  as 
distinguished  from  the  other  parts  asserted  to  be  com- 
mon. Verdict  for  the  plaintiffs  on  both  issues.  In 
Michaelmas  term,  1834  [November  8)  {a). 

Biggs  Andrews  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  had,  on  the 
following  grounds.  ^The  witnesses  were  incompetent,  as 
members  of  the  corporation,  and  their  competency  was 
not  restored  by  the  supposed  resignation  and  disfran- 
chisement, nor  by  the  release  ;  nor  is  the  stat.  3  &  4  W.  4}, 
€.  42.  s,  26.  applicable.  Further,  the  omission  of  the 
learned  Judge  to  point  out  to  the  jury  the  law  as 
to  the  balks  was  a  misdirection.  The  balks  are,  by 
presumption  of  law,  the  property  of  the  owner  of 
the  adjoining  soil.  [^Taunton  J.  Is  there  such  a  pre- 
sumption ?  The  common  instance  of  a  presumption 
of  that  kind  is  in  the  case  of  roads.  Balks  are  strips 
of  land  lying  between  lauds  which  are  private  pro- 
perty: if  the  presumption  be  as  you  state,  it  is  at 
any  rate  not  so  familiarly  known.]  The  presumption 
is  much  stronger  in  the  case  of  balks  than  of  roads. 
The  road  may  be  used  by  all  the  king's  subjects : 
no  one  but  the  owner  can  use  the  balk,  which  is  com- 
monly used  for  turning  the  plough,  the  land  up  to 

(tt)  Before  Lord  Denman  C.  J.  Taunton,  Patteson,  and  Williams  Js. 

it 
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it  having  been  all  ploughed.  [Lord  Denman  C.  J. 
The  learned  Judge  and  the  jury,  perhaps,  considered 
that  the  evidence  which  tended  to  shew  the  balks  to  be 
part  of  the  waste  and  commons,  outweighed  the  pre- 
sumption for  which  you  are  contending.]  But,  if  the  pre- 
sumption had  been  explained  to  the  jury,  they  would 
have  required  stronger  evidence  on  the  other  side.  The 
onus  of  proof  would  then  have  been  thrown  entirely  on 
the  plaintiffs  (a). 


1836. 
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Lord  Denman  C.  J.  Take  a  rule  as  to  the  com- 
petency of  the  witness.  On  the  other  points  we  will 
confer  with  the  learned  Judge. 

Cur,  adv.  vult. 

Afterwards,  in  the  same  term  {November  25th),  Lord 
Denman  C.  J.  said  that  the  rule  must  be  refused  on 
all  the  points,  except  that  upon  which  it  was  already 
granted. 

The  case  was  argued  in  this  term,  January  25th  and 
28th  {h). 


Kelly,  Malthy,  and  Johfi  Bayley,  shewed  cause. 

There  is  no  ground  for  a  nonsuit,  as  there  was  evi- 
dence of  possession  independent  of  that  given  by  the 
witnesses  whose  competency  is  questioned.  But  the  rule 
must  be  discharged  altogether. 

First,  the  witness's  assertion,  on  the  voir  dire,  that  he 
had  resigned  and  had  been  disfranchised,  is  conclusive. 
The  rule  is  that  parol  evidence  on  the  voir  dire  may 

(a)  There  were  two  other  grounds  of  motion,  which  it  is  not  thought 
necessary  to  state.    As  to  one,  see  page  559.  note  (a),  ante. 

{h)  Before  Lord  Denman  C.  J..  Littledale,  Williams^  and  Coleridge  Js. 

i  either 
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1836.  either  raise  or  remove' objections  to  the  competency 
The  Bailiffs  without  the  production  of  documents  of  which  the  effect 
of  GoDMAN-    is  ffiven  by  the  parol  evidence ;    Butchers^  Company  v. 

CHESTER  O  ./  1.  JT 

against      Jones  («),  Bex  V.  Gishurn  (h),    [^Coleridge  J.    If  the 

Phillips.  i     •    f>  i       i  • 

document  be  m  fact  produced  it  ought  to  be  referred  to ; 
Butler  V.  Carver  (c).  Lord  Denman  C.  J.  The  refer- 
ence of  the  witness  to  the  book  comes  to  much  the  same 
thing  as  if  he  had  produced  the  book.]  The  rule  ought 
to  be  confined  to  this,  that  the  document  may  be  put 
into  the  witness's  hands.  [Coleridge  Do  you  contend 
that,  if  a  witness  say  that  he  takes  no  interest  in  a  will, 
and  the  will  be  on  the  table  of  the  court,  it  cannot  be 
looked  at  for  the  purpose  of  ascertaining  whether  the 
witness  has  in  truth  an  interest  ?]  The  Judge  may 
direct  the  witness  to  look  at  it,  and  to  say,  after  he  has 
done  so,  whether  he  persist  in  his  answer ;  but  the 
Court  will  not  look  at  it :  the  reason  is,  that  the 
incompetency  rests  on  the  motive  operating  on  the 
witness's  mind  by  his  belief  that  he  has  an  interest. 
This  was  the  course  adopted  in  Homan  v.  Thompson  [d). 
In  Ferryman  v.  Steggall  (e),  a  witness  was  allowed  to 
give  parol  evidence  on  the  voir  dire  of  his  discharge 
under  the  Insolvent  Debtor's  Act,  in  order  to  shew  his 
competency,  though  the  objection  to  the  competency 
arose,  not  upon  any  answer  of  the  witness  himself,  but 
on  the  opening  of  the  counsel  who  called  him.  If  the 
practice  were  otherwise,  the  Judge  at  Nisi  Prius  would 
have  several  issues  to  try :  here,  for  instance,  he  would 
have  to  try  several  issues  in  quo  warranto ;  and  he 
would  have  to  determine  both  law  and  fact  on  the  voir 


(a)  1  Esp.  160. 
(c)  2  Stark.  433. 
{e)  5C.^P.  197. 


(6)  15  East,  51. 
(d)  eC.^P.  717. 
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dire.  [^Coleridge  J.  Must  not  you  then  carry  your  ob- 
jection further,  and  contend  that  the  counsel  objecting 
to  the  competency  cannot  cross  examine  the  witness 
as  to  the  way  in  which  his  competency  has  been  re- 
stored ?]  Perhaps  on  principle  the  rule  ought  to  be 
carried  to  that  length :  but  here  it  is  necessary  only  to 
say  that  the  parol  evidence  must  be  conclusive.  A 
party  cannot  come  to  trial  prepared  to  contest  every 
incidental  issue  of  this  kind.  Suppose  a  bankrupt,  on 
the  voir  dire,  says  that  he  has  obtained  his  certificate 
and  released  his  surplus :  can  the  Court  enter  into  an 
examination  as  to  the  number  of  creditors  who  have 
signed  the  certificate,  and  the  amount  of  their  debts, 
and  the  proportion  to  the  number  of  other  creditors, 
and  the  amounts  of  the  debts  of  these  latter  ? 

Secondly,  if  the  book  could  be  looked  into,  still  the 
resignation  and  disfranchisement  are  complete.  The 
meeting  was  sufficient,  under  the  terms  of  this  charter. 
It  is  true  that  elections  have  been  held  insufficient, 
when  made  by  less  than  a  majority  of  the  full  number 
(independently  of  vacancies)  of  a  part  of  the  corpo- 
ration consisting  of  a  definite  number ;  Hex  v.  Bell- 
ringer  (a).  Hex  V.  Devonshire  [b).  These  decisions  were 
made  upon  the  particular  terms  of  the  several  char- 
ters. Here,  by  the  charter,  it  appears  that  there 
were,  for  the  purposes  of  election,  not  two  definite 
bodies,  namely  the  two  bailiffs  and  the  twelve  assist- 
ants, but  one  definite  body  of  fourteen,  made  up  of 
the  two  bailiffs  and  the  twelve  assistants.  And  eight  of 
these  fourteen  were  present.    If  the  crown  by  the  words 


1836. 


{a)  4  T.  R.  810. 

(6)  1  S.  ^  C.  609.  See  Rex  v.  Miller,  6  T,  R.  268. ;  Rex  v.  Rower, 
IR.  4;  a  492. 

the 
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the  bailiffs  and  assistants  for  the  time  being,  or  the 
greater  part  of  them,"  had  intended  that  there  must  be  a 
majority  of  each  constituent  part  present,  the  words 
requiring  that  the  two  bailiffs  should  make  two  of  the 
majority  of  the  whole  would  be  superfluous.  The  only 
construction  to  be  put  on  the  clause  is,  that  at  least 
eight  of  the  fourteen  were  to  be  present,  the  bailiffs  being 
two  of  the  eight.  Now  it  is  clear  that,  if  a  charter 
contain  words  taking  the  case  out  of  the  interpretation 
put  upon  the  charters  in  the  cases  cited,  that  charter 
must  be  construed  according  to  its  own  peculiar  pro- 
visions. In  Rex  V.  Hoyte  {a)  it  was  held  that  a  clause 
in  a  charter  (or,  in  a  prescriptive  corporation,  an  usage), 
that  the  majority  of  the  remaining  members  of  a  definite 
body  may  elect,  is  good.  In  Rex  v.  Headley  (b)  a 
charter  directed  that  the  mayor,  recorder,  and  chief 
burgesses,  being  the  common  council,  of  which  chief 
burgesses  the  charter  added  that  some  were  known  or 
distinguished  by  the  name  of  chief  burgesses  coun- 
sellors, were  to  elect ;  and  there  was  a  definite  number 
of  chief  burgesses,  thirty-six,  of  whom  a  definite 
number,  twelve,  were  chief  burgesses  counsellors.  It 
was  held  that,  under  the  words  of  this  charter,  it  was 
not  necessary  that  there  should  be  a  majority  of  the 
twelve  chief  burgesses  counsellors  present,  and  that  a 
majority  of  the  thirty-six  was  sufficient :  and  Bayley  J. 
said,  "  the  necessity  of  the  concurrence  of  a  majority  of 
each  integral  part  depends  entirely  on  the  language  by 
which  the  right  of  election  is  granted."  Besides,  the 
objection  is  not  substantiated  without  shewing  the  usage 
to  be  such  that  the  meeting,  as  h olden  on  this  occasion, 

(a)  6  r.  22.  430.  (6)  7  B.  ^  C.  496. 

is 
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is  not  regular.  The  assembly,  therefore,  being  regular, 
the  resignation  and  acceptance  are   sufficient.  In 


The  Bailiffs 


1836. 


1  BlacksU  Com,  p.  484.  it  is  said,  "Any  particular  member    of  Godman- 

CHESTE& 

may  be  disfranchised,  or  lose  his  place  in  the  corpora-  against 
tion,  by  acting  contrary  to  the  laws  of  the  society,  or  the 
laws  of  the  land :  or  he  may  resign  it  by  his  own  volun- 
tary act."    The  same  law  is  collected  in  Hammond^s 
edition  of  Comynis  Digest,  [373]  note  {Ji\  tit.  Franchises 
(F  34) ;  where,  among  other  authorities,  the  following 
passage  from  the  judgment  of  Holt  C.  J.  in  Rex  v.  The 
Mayor  of  Rippon  [a)  is  referred  to.    "  If  a  man  speaks 
at  large  that  he  will  not  be  alderman  &c.  that  signifies 
nothing.  But  e  contra,  if  he  comes  in  an  open  assembly 
of  the  corporation,  and  there  resigns  his  office,  and 
declares  that  he  will  not  continue  in  it  longer,  and 
desires  them  to  accept  his  resignation,  and  they  accept 
it,  and  elect  another  in  his  room,  it  is  a  good  resignation. 
Indeed,  if  it  was  an  office  which  lay  in  grant  by  deed, 
there  ought  to  be  a  deed  to  surrender  it ;  but  when  they 
are  made  by  election,  the  corporation  may  accept  a 
surrender  by  parol  before  them."    The  same  law  is 
adopted  in  Comyns's  Digest,  Franchises  (F  30.)    And  in 
Rex  V.  ChalJce  (b)  Holt  C.  J.  said,  "  If  a  burgess  be 
constituted  by  patent  under  the  common  seal,  he  ought 
to  be  discharged  in  like  manner ;  but  if  by  election, 
there  it  is  only  entered  in  the  book,  and  an  order  is 
sufficient  to  discharge  him;   so  that  they  may  dis- 
franchise him  without  any  instrument  under  their  com- 
mon seal."    \_Littledale  J.  But  the  resignation  must  be 
accepted,  or  the  disfranchisement  made,  at  a  regular  cor- 
porate meeting ;  Le  Roy  v.  Tidderley  (c).]  The  meeting 


Vol.  IV. 


(c)  \Sid,U, 


here 
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1836.      here  was  regular,  for  the  reasons  before  given.  And 
perhaps  it  might  be  contended  that,  if  a  witness,  who 
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Phillips. 
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of  GoDMAN-  is  objected  to  on  the  ground  of  interest,  do  all  in  his 
power  to  abandon  the  interest,  his  competency  is  re- 
stored, though  effect  may  not  have  been  given  to  the 
abandonment  by  the  acceptance  of  the  other  party. 
Thus,  in  Goodtitle  lessee  of  Fowler  v.  Welford[a\  a 
witness  was  objected  to,  on  the  ground  that  he  held  an 
interest  by  devise  in  certain  copyhold  lands ;  he  had 
surrendered  to  the  heir  at  law,  for  the  purpose  of 
obviating  the  objection  ;  and  it  was  held  that  the  refusal 
of  the  heir  at  law  to  accept  the  surrender  did  not  pre- 
vent it  from  operating  so  as  to  restore  the  competency : 
and  Lord  Mansfield  said  that,  the  witness  having  parted 
with  his  interest,  "as  far  as  depends  upon  him,  third 
persons  have  a  right  to  his  testimony,  and  the  surren- 
deree shall  not  deprive  them  of  it,  by  refusing  to  accept 
the  surrender." 

Thirdly,  the  release  is  sufficient,  at  all  events,  to  re- 
store the  competency.  "  Where  a  freeman  of  a  corpo- 
ration is  interested,  the  usual  mode  of  removing  the 
objection  is  by  disfranchisement,  but  it  is  sufficient  if  he 
release  his  right  to  the  corporation ; "  2  Starkie  on  Evi~ 
dence.  Part  iv.  p.  427  {h).  The  objection  to  the  com- 
petency must  be  founded  on  a  private  interest ;  Rex  v. 
May  or  ^  Citizens^  arid  Common  Council  of  London  (c). 
In  Burton  v.  Hinde  (d)  the  freemen  were  rejected  ex- 


(a)  1  Doug.  139. 

(6)  First  edition.  In  the  second  edition  (vol.  ii.  p.  245.)  the  passage, 
after  the  word  "  disfranchisement,"  stands  thus :  —  "A  release  to  the 
corporation  of  his  interest  in  the  subject-matter  of  the  suit  is  insufficient 
when  he  has  still  an  interest  in  the  general  funds;"  citing  Doe  dem. 
Mayor  and  Burgesses  of  Stafford  v.  Tooth,  3  Y.  ^  J.  1 9. 

(c)  2Lev.2Sl.  (d)  3  T.  M.  174. 

pressly 
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pressly  on  the  ground  that  the  rent  of  land,  the  right  to 
which  was  in  issue,  belonged  to  the  corporation ;  but 
here  the  release  deprives  the  witness  of  all  his  interest 
in  the  lands.  In  Weller  v.  The  Governors  of  the  Found- 
ling Hospital  [a)  the  trustees  of  a  public  charity,  taking 
no  beneficial  interest,  were  held  to  be  good  witnesses 
in  an  action  brought  against  them  in  their  character  of 
trustees.  A  release  was  held  to  restore  the  corporator's 
competency  in  Enfield  v.  Hills  (b).  Thus  the  law  stood, 
at  any  rate,  till  the  case  of  Doe  dem.  Mai/or  and  Bur- 
gesses of  Stafford  v.  Tooth  (c) :  there  a  release  by  a  cor- 
poration of  all  right,  title,  and  interest  in  the  premises 
which  were  the  subject  of  the  suit  was  held  not  to 
restore  the  competency.  That  case,  for  the  first  time, 
decided  that  the  circurpstance  of  the  corporation  being 
liable  to  costs  in  case  of  failure  was  sufficient  to  give 
the  witness  an  interest  in  the  event.  Admitting  that 
case  to  be  law,  the  release  here  is  sufficient  to  restore 
the  competency.  In  that  case,  the  release  was  only  of 
the  subject-matter  of  the  suit ;  and  it  was  held  that,  as 
the  witness  still  retained  an  interest  in  the  other  funds 
of  the  corporation,  he  was  interested  in  exemptuig  them 
from  costs.  But  here  no  interest  in  any  possessions  or 
privileges  can  remain  in  the  witness  in  his  character  of 
freeman  :  the  words  of  the  release  are  quite  general. 

Fourthly,  whatever  interest  the  witness  had,  his  com- 
petency is  saved  by  stat.  3  &  4  4.  c,  42.  s,  26.  The 
only  objection  to  his  competency  must  be  "on  the 
ground  that  the  verdict  or  judgment  in  the  action" 
"  would  be  admissible  in  evidence  for  or  against  him." 
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(a)  Peake's  N.  P.  C  153. 

(6)  2  Lev.  236.    S.  C.  2  { Thomas)  Jones,  US. 

(c)  3Y,4:J.  19. 
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In  order  to  entitle  the  witness  to  the  common,  or  any 
other  privilege  of  the  corporation  which  is  made  good 
by  this  verdict,  the  verdict  must  be  made  evidence ;  and 
so  it  must  in  order  to  account  to  the  defendant,  upon 
his  claiming  any  share  in  the  funds,  for  the  expenditure 
of  any  part  of  the  corporation  funds  in  satisfying  the 
costs.  Some  cases  at  nisi  prius,  in  which  a  restricted 
construction  has  certainly  been  put  on  the  statute,  are 
distinguishable  from  the  present :  if  they  are,  however, 
to  be  considered  applicable  to  the  extent  which  must  be 
contended  for  on  the  other  side,  the  statute  will  be  abso- 
lutely inoperative.  [Lord  Denman  C.  J.  Perhaps  the 
statute  had  in  view,  not  the  action  created  by  that  in 
which  the  witness  is  called,  but  other  actions  in  which 
the  judgment  might  be  used  as  evidence.]  In  a  case  of 
Hughes  V.  Wheeler^  tried  before  Parke  B.,  at  the  Mid- 
dlesex sittings  after  Trinity  term,  1835,  it  was  held  that, 
in  an  action  against  the  owner  of  a  coach  for  mischief 
done  to  the  plaintiff  by  negligent  driving,  the  driver  of 
the  defendant's  coach  was  a  good  witness  for  the  de- 
fence; the  learned  Judge  saying,  that  it  was  just  the 
case  which  the  act  was  intended  to  meet  («).  {Cole- 
ridge J.  Would  not  the  construction  which  you  put 
upon  the  act  take  away  the  second  action  altogether? 
for,  without  the  evidence  furnished  by  the  verdict,  what 
case  would  the  master  have  against  his  servant  ?]  That 
was  probably  the  intention  of  the  legislature.  The 
object  was  to  remove  the  motive  which  the  witness 
would  have  to  misrepresent.  This  is  effected  by  the 
name  of  the  witness  being  indorsed  on  the  record. 

(a)  The  verdict  in  that  case  was  for  the  plaintiff:  the  ruling,  there- 
fore, could  not  be  subsequently  discussed.  This  case  was  cited  by  Bayley 
from  a  note  taken  by  himself. 

Biggs 
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Biggs  Andrews,  contra.  The  evidence,  independ- 
ently of  that  of  which  the  admissibility  is  now  in 
question,  was  very  slight  as  to  the  possession.  But 
there  must  at  any  rate  be  a  new  trial. 

First,  it  is  true  that  what  the  witness  says,  on  the 
voir  dire,  is  to  be  received,  although  he  give  parol 
evidence  of  the  contents  of  written  documents.  But 
it  does  not  follow  that  his  evidence  is  conclusive  in 
the  first  instance :  if  so,  he  could  not  be  cross  examined 
as  to  the  means  by  which  his  competency  was  said  to  be 
restored.  If  a  witness  say  he  has  released  his  interest, 
he  may  be  asked  whether  he  means  to  say  that  he 
has  signed  a  release ;  and  questions  may  be  asked  for 
the  purpose  of  ascertaining  whether  he  be  mistaken. 
So  here,  when  the  witness  spoke  of  a  resignation  and 
disfranchisement,  it  was  regular  to  cross  examine  him 
as  to  the  way  in  which  the  proceedings  had  taken 
place.  If  he  had  answered  that  there  were  two  bailiffs 
and  seven  assistants  present  at  the  meeting,  it  might  have 
been  irregular  for  the  defendant's  counsel  to  refer  to  the 
book;  but,  instead  of  answering  so,  he  himself  refers 
to  the  book  as  furnishing  an  answer  to  the  question: 
the  book,  therefore,  becomes  evidence  on  the  voir  dire. 

Secondly,  the  entry  being  made  evidence,  the  proof 
of  resignation  and  disfranchisement  is  negatived.  There 
might  even  be  ground  for  arguing  that  it  was  necessary 
for  the  witness  to  shew  a  disfranchisement  by  legal 
judgment;  at  any  rate,  if  a  judgment  of  disfranchisement 
were  relied  upon,  it  must  be  such  as  could  not  be 
avoided ;  "  for,  if  it  appears  that  the  witness  can  avoid 
the  judgment  for  irregularity,  (as  he  may,  if  he  has 
never  been  summoned,  and  knew  nothing  of  his  dis- 
franchisement,) he  is  not  competent ; "  1  Phillips  on 
P  p  3  Evidence, 
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Evidence^  127.  («);  Brown  v.  The  Corporation  of  Lon- 
don (h).  But,  admitting  that  a  regular  corporate  meet- 
ing had  power  to  disfranchise  by  accepting  the  re- 
signation, the  evidence  shews  that  there  was  no  such 
meeting.  There  should  have  been  present  a  majority 
of  the  assistants.  The  rule  is  that,  where  the  charter 
names  a  body,  consisting  of  a  definite  number,  as  an 
integral  part  of  an  elective  assembly,  a  majority  of 
that  body  must  be  present,  unless  it  be  perfectly  clear 
that  the  charter  meant  otherwise.  Now  here  no  other 
construction  arises.  It  is  said  that,  unless  the  mean- 
ing had  been  that  the  two  bailiffs  with  enough  as- 
sistants to  make  up  in  all  a  majority  of  the  fourteen 
should  be  a  good  elective  assembly,  the  requisition 
that  the  two  bailiffs  should  be  present  would  be  super- 
fluous. But  that  requisition  may  be  accounted  for 
on  other  grounds.  The  two  bailiffs  constitute  a  single 
officer,  like  the  mayor :  one  cannot  act  alone ;  Rex  v. 
Smart  {c\  Megina  v.  Bailiff's,  Burgesses,  a7id  Commonalty 
oflpsmch^d),  Salter  V.  Grosvenor  (e).  The  requisition 
is,  therefore,  that  the  head  officer  shall  make  a  part 
of  the  assembly;  just  as,  where  there  is  a  mayor,  the 
mayor  and  the  other  body  or  bodies  are  required  to 
be  present :  ^Coleridge  J.  In  Rex  v.  Greet  {g)  it  was 
held  that  a  majority  of  each  definite  part  was  not 
necessary.]  That  arose  from  the  peculiarity  of  the 
case ;  there  were,  among  the  definite  bodies,  two  bailiffs ; 
and,  in  the  absence  of  express  words  to  the  contrary, 
it  was  held  that  the  charter  could  not  be  construed  to 
have  intended  that  a  majority  of  each  should  attend, 
inasmuch  as,  upon  that  construction,  there  would  have 


(a)  Book  1.  part  1.  c.  5.  s.  8.  (6th  ed.) 
(c)  4  Burr.  2241. 
(e)  8  Mod,  S03. 


(6)  II  Mod.  225. 

(d)  2Ld.  Raym.  1237. 

(g)  8S,^C.  363. 

been 
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been  a  dissolution  of  the  corporation  if  any  one  bailiff 
had  died  in  office,  the  bailiffs  being  eligible  only  by 
the  same  assembly.  And  it  was  considered  that,  as 
this  could  not  be  meant  in  the  case  of  one  body,  it 
could  not  be  meant  in  that  of  the  others.  But  here 
the  words  are  express,  that  both  bailiffs  shall  attend ; 
the  presumption,  therefore,  that  the  charter  requires  a 
majority  of  each  definite  body,  is  strengthened.  The 
general  rule  has  been  adhered  to,  where  the  words  have 
at  first  sight,  been  very  strong  the  other  way,  as  in  Rex 
V.  Bellringer  (a),  and  Hex  v.  Devonshire  {h).  In  the 
latter,  the  charter  required  that  the  mayor  should  be 
one.  [Kelly.  In  that  case,  the  question  whether  there 
must  be  a  majority  of  each  integral  part  was  alluded 
to  by  Abbott  C.  J.,  but  he  did  not  decide  it  (c).]  In 
Rex  V.  May  (d)  the  genreal  rule  was  enforced  against 
still  stronger  words.  Here,  if  "them"  be  referred  to 
the  last  antecedent,  "  assistants,"  the  more  obvious 
construction  will  be  in  support  of  the  general  rule. 
Again,  the  corporation  do  not  appear  to  have  acted 
on  the  resignation.  In  Rex  v.  The  Mayor  qfRippon  {e) 
it  is  said  that  a  party  may  revoke  his  resignation  unless 
a  successor  be  appointed. 

Thirdly,  the  release  is  insufficient.  The  objection 
arises  upon  witness's  interest  in  the  present  funds  of 
the  corporation,  in  the  damages  to  be  recovered 
in  the  particular  action,  in  the  subject  matter  in  dis- 
pute (for  the  issue  raises  the  question  of  the  cor- 
poration's right  to  the  land),  and  in  shewing  that 
the  common  was  in  right,  not  simply  of  a  messuage, 


{a)  4  T.  E.  810. 

(c)  See  p.  613. 

(e)  1  Ld.  Rai/m.  563. 


(b)  1  B.  ^  C.  609. 
(d)  AJB.  ^  Ad.  843. 
S.  C.  2  Salk.  433. 
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but  of  a  messuage  occupied  by  a  freeman.  The  only^ 
authority  in  favour  of  the  restoration  of  competency 
by  a  release  is  the  dictum  cited  from  the  first  edition 
of  Starkie  on  Evidence,  where  no  authority  is  given 
except  'Enfield  v.  Hills  («).  But  that  case  does  not 
support  the  dictum,  as  is  pointed  out  in  the  note  to 
Doe  dem.  Mayor  and  Burgesses  of  Stafford  v.  Tooth  (6), 
which  case  is  itself  an  authority  for  the  defendant  on 
this  point.  In  Enfield  v.  Hills  (a)  the  defendant  had 
released  to  the  corporation  all  the  advantages  he  might 
have  against  them  by  virtue  of  a  by-law,  under  which 
by-law  the  corporation  was  to  defray  the  costs.  If  Phil- 
lipsy  in  the  present  case,  had  released  to  the  corporation, 
the  argument  as  to  costs  could  certainly  not  have  arisen. 
In  Willcoch  on  Corporations,  p.  310.  pi.  807.,  it  is  said, 
"  If  the  evidence  of  a  corporator  be  necessary,  the  only 
means  by  which  he  can  be  rendered  competent,  is  his 
resignation  or  disfranchisement,  which  must  be  so  far 
regular  that  he  may  neither  be  able  to  revoke  his 
resignation,  nor  to  reverse  the  proceedings  on  which 
he  is  disfranchised";  for  which  Broivn  v.  The  Cor^ 
poration  of  London  (c)  and  the  note  at  the  end  of  the 

Mayor  and  Aldermen  of  Colchester  v.  {d)  are  cited. 

So,  in  1  Phillips  on  Evidence,  p.  127.(^),  the  only  means 
mentioned  of  restoring  competency  are  resignation  and 
the  election  of  another,  or  disfranchisement.  Nothing 
which  has  passed  can  relieve  the  witness,  if  the  corpor- 
ation have  to  pay  costs  to  the  defendant,  from  con- 
tributing to  those  costs,  or,  at  any  rate,  to  the  costs  of 
the  plaintiffs.    Even  taking  the  release  most  strongly,  a 


(a)  2  Lev.  236.    S.  C.  2(  Thomas)  Jones,  1 16, 
(6)  3Y.  4;  J.  21.  note  (c).       (c)  11  Mod.  225. 

(rf)  1  P.  Wms.  596.  (e)  Book  I.  part  1.  c.  5.  s.  8.  (6th  ed.) 

member 
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member  of  a  corporation  has  not  only  privileges,  but 
liabilities  and  duties,  from  which  he  cannot  relieve 
himself  by  a  simple  act  of  release.  And,  moreover,  this 
would  be  a  release  to  a  body  of  whom  he  is  himself 
one ;  for  the  corporation  has  no  existence  independently 
of  its  several  members ;  a  release  to  the  corporation  is 
a  release  to  himself;  and,  even  if  it  could  have  any 
effect,  he  would  still,  as  part  of  the  corporation,  continue 
interested.  If  this  release  were  to  take  effect,  every 
member  of  a  corporation  might  become  competent,  by 
the  ceremony  of  each  person  successively  releasing  to 
the  corporation. 

Fourthly,  as  to  the  statute  3  &  4  Wi  4<.  c,  42.  s,  26. 
The  witness  takes  an  interest  in  the  result  of  the  suit, 
independently  of  any  use  which  could  be  made  of  it  as 
evidence.  The  statute  relieves  from  the  incompetency 
only  where  the  interest  arises  merely  from  the  verdict 
or  judgment  becoming  evidence;  Burgess  v.  Cut}iill{a). 
The  corporation,  in  the  event  of  their  having  to  pay 
the  costs,  would  have  so  much  less  to  distribute  to  each 
corporator;  and,  in  the  event  of  their  succeeding,  so 
much  more.  That  is  an  interest  in  the  witness,  inde^ 
pendent  of  evidence  of  the  verdict  or  judgment. 

Cur.  adv,  mlU 
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Lord  Denman  C.  J.  in  the  same  term  [February  1st) 
delivered  the  judgment  of  the  Court.  In  this  case,  we 
were  told,  in  the  first  place,  that  the  enquiry  into  the 
constitution  of  the  meeting  at  which  the  resignation  and 
disfranchisement  were  said  to  have  occurred,  could  not 
properly  take  place.    But  it  is  clear  that,  under  circum- 


(a)  1  M.  ^  Rob,  315. 


stances 
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stances  like  those  of  the  present  case,  there  is  no  rule 
to  preclude  such  an  enquiry.  It  is  not  necessary  to 
lay  down  now  any  general  rule  as  to  the  circumstances 
under  which,  or  the  extent  to  which,  the  answers  of  a 
witness  on  the  voir  dire  may  be  canvassed  or  contra- 
dicted. It  is  clear  at  least  that  the  legal  effect  of  his 
own  statement  on  the  voir  dire  may  be  considered : 
and,  where  he  makes  a  statement  as  to  the  restoration 
of  his  competency,  which  shews  apparently  that  the 
restoration  is  insufficient,  the  objection  remains  unan- 
swered. Now,  in  the  present  case,  the  witness,  by  re- 
ferring to  the  entry  in  the  book,  made  it  a  part  of  his 
own  answer ;  and,  the  book  being  in  Court,  it  was  pro- 
perly looked  at  as  such. 

We  are  then  to  look  at  the  charter :  and  certainly  we 
should  have  been  glad  tf  we  had  found  that  there  was  a 
disfranchisement  sufficient  to  restore  the  competency. 
The  question  is,  whether  the  two  bailiffs  and  the  six  as- 
sistants constituted  a  sufficient  assembly  of  the  corpo- 
rate body  to  receive  the  resignation.  On  this  point  the 
authority  of  the  cases  is  too  strong  to  be  resisted.  It 
is  clear  that  there  was  not  a  proper  assembly,  and  that, 
consequently,  the  resignation,  not  being  duly  accepted, 
was  of  no  effect.  The  witness,  therefore,  continued  to 
be  a  corporator  up  to  the  time  of  trial. 

Then  it  was  urged  that  the  witness  had  personally  re- 
leased his  claims.  If  it  had  been  possible  for  any 
release,  under  these  circumstances,  to  restore  the  com- 
petency, this  would  have  been  a  sufficient  release.  But 
the  party  releasing  is  a  member  of  the  body  to  which 
the  release  is  made.  This  was,  therefore,  a  release  of  a 
party  to  himself,  and  could  not  have  the  effect  attributed 
to  it. 

Then 
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Then  recourse  is  had  to  the  statute  3  &  4  4.  42. 
s,  26.  But  we  think  that  this  statute  does  not  apply  to 
the  present  case  (a). 

The  consequence  is  that  the  witness  was  throughout 
interested  in  the  event  of  the  suit,  and  that  the  verdict 
has  been  given  partly  on  evidence  which  was  objection- 
able. The  defendant  contends  that  he  is  entitled  to  a 
nonsuit ;  for  that,  independently  of  the  evidence  of  the 
objectionable  witnesses,  no  case  is  made  out  to  affect 
him.  But  that  is  not  the  view  taken  by  the  learned 
Judge  who  tried  the  cause  :  the  rule,  therefore,  must  be 
for  a  new  trial,  not  a  nonsuit. 

Rule  absolute  for  a  new  trial. 
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(a)  See  Pickles  v.  Hollings,  \  M,^  Rob.  468. ;  Stewart  v.  Barnes,  1  M. 
^  Rob.  472. ;  Creevey  v.  Bowman,  I  M.  ^  Rob.  496. 


The  King  aminst  O'Gorman  Mahon.  f'''''^''^',u 

January/  25tn, 

THE  defendant,  having  been  convicted  of  an  assault,  A  defendant 
being  brought 

was  now  brought  up  for  judgment.    It  appeared  up  for  judg- 
ment for  an 

on  the  affidavits  that  the  prosecutor  had  commenced  an  assault,  and  it 
action  for  the  same  assault.    [Lord  Denman  C.  J.  Has  the  prosecutor 
that  action  been  discontinued  ?    It  is  a  rule  that  the 
Court  cannot  pass  sentence  for  an  assault  while  an  which  was  still 

^  depending,  for 

action  is  depending  for  the  same  assault.]  the  same  as- 

*  ^  sault,  the  Court 

refused  to  pass 
any  judgment 

Piatt  (with  whom  was  Miller),  for  the  prosecution,  except  that  the 
said  that  the  prosecutor  had  not  discontinued  the  action,  should  give 

,         mi        1     •  security  for 

but  Oliered  to  do  it  now.  his  good  be- 

haviour, he 

having  used  violent  language  towards  the  prosecutor  in  addressing  the  Court. 
And  this,  although,  at  the  time  of  the  defendant  being  brought  up,  the  prosecutor  offered 
to  discontinue  the  action. 

Lord 
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1836.  Lord  Denman  C.J.  It  is  too  late  now;  it  should 
'   ~      have  been  done  before.    The  Court  cannot  pass  sen- 

The  King  ^ 

against      tence  for  the  assault  under  these  circumstances.  But 

Mahon. 

as  the  defendant,  in  addressing  the  Court,  has  used 
violent  expressions  towards  the  prosecutor,  he  must 
give  security  to  keep  the  peace.  That  is  all  that  can 
be  ordered. 

The  Court  ordered  and  adjudged  that  the  defendant 
should  enter  into  his  own  recognizance  with  two  sure- 
ties to  be  of  good  behaviour  towards  all  his  Majesty's 
subjects,  and  the  prosecutor  in  particular,  for  two  years, 
and  that  he  should  be  imprisoned  in  the  custody  of  the 
marshal  till  the  recognizance  was  given,  and  the  sureties 
found  {a). 


Friday, 
Nov.  11. 


1836. 


The  Court  re- 
fused a  rule 
for  a  criminal 
information 
for  an  assault, 
upon  its  ap- 
pearing that  the 
applicant  had 
taken  out  a 
warrant  against 
the  other  party, 
though  the 
applicant 
offered  that  it 
should  be  part 
of  the  rule  that 
he  should  aban- 
don the  pro- 
ceedings on 
the  warrant. 


(«)  Ex  parte  ,  Gent.,  One,  &c. 

Sir  J.  Campbell,  Attorney- General,  moved,  at  the  instance  of  an  attorney, 
for  a  criminal  information  against  an  attorney  of  this  Court,  for  assault- 
ing him  in  consequence  of  proceedings  taken  by  the  latter  professionally. 
It  was  admitted  that  the  party  applying  had  taken  out  a  warrant  against 
the  other  attorney,  on  which  he  had  been  held  to  bail;  but  the  applicant 
offered  that  the  proceedings  on  this  warrant  should  be  abandoned,  and 
that  such  abandonment  should  be  part  of  the  rule.  But 

Per  Curiam  (Lord  Denman  C.  J.,  Patteson,  Williams,  and  Cofe- 
ridge  Js.).  If  we  granted  the  rule,  it  could  only  be  on  that  understand- 
ing ;  but,  as  the  party  has  already  commenced  proceedings,  we  think  it 
best  that  he  should  be  left  to  the  course  which  he  has  adopted  in  the 
first  instance. 

Rule  refused. 
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Hall  aminst  Cole.  Tuesday, 

^  January  26tn. 

ASSUMPSIT.    The  first  count  of  the  declaration  Declaration 
/    1  •  1  11  1         1      n    T  y  \  1   stated  that  S. 

(which  was  dated  on  the  5th  or  July  1834)  stated  drew  a  bill, 
that  one  James  Stewart,  on  Sec,  drew  a  bill  of  exchange  own^ order,  on 
on  Joseph  Watkinson  for  26/.  105.  at  three  months,  pay-  s^^\^^^^ 
able  to  the  order  of  the  said  James  Stewart,  which  Wat-  horsed  to  de- 

,  fendant,  who 

Jcinson  accepted,  that  "  the  said  James  Stewart  '*  indorsed  indorsed  to 

*  ^  ^  "the  said 

to  the  defendant,  who  indorsed  "  to  the  said  James  who  indorsed 

Stewart,  who  then  and  there  indorsed  the  same  to  the  tha^  ^*dTd  not 

said  plaintiff that  Watkinson  did  not  pay,  though  the  defendam^had 

bill  was  presented  when  due,  of  which  the  defend-  thaTafter^the' 
ant  had  notice.  , 

plaintiff,  with- 

Plea,  that,  after  the  presentment  to,  and  non-pay-  out  defendant's 

authority,  took 

ment  of  the  said  bill  of  exchange  by,  the  said  Joseph  from  « the  said 

7  •  •      1         •  1  r»  '1  ,      iS"."  a  cognovit 

Watkinson,  as  m  the  said  iirst  count  mentioned,  to  wit,  in  an  action 
14th  of  July  1836,  the  plaintiff  did,  without  the  know-  pi J™Hr against 
ledge,  authority,  or  consent  of  the  defendant,  accept,  coverVof  the 
receive,  and  take  of  and  from  "  the  said  James  Stewart,"  sum  specified 

'  '     in  the  bill,  and, 

a  cognovit  in  a  certain  action  before  then  commenced  cognovit, 

^  agreed  to  give, 

by  the  plaintiff  against  "  the  said  James  Stewart  "  in  the  and  did  without 

^  defendant's  au- 

Court  of  King's  Bench,  for  the  recovery  of  the  said  thority  actually 
sum  of  money  in  the  said  bill  of  exchange  specified ;  longer^time  fop 
and  the  plaintiff  did,  in  and  by  such  cognovit,  agree  to  [he^me  i^^'^ 

which  plaintiff 
might  have  ob- 
tained judgment  against  S. : 

Held  that,  upon  this  declaration,  it  must  be  intended  that  the  person  to  whom 
defendant  indorsed  was,  and  was  known  by  plaintiff  to  be,  the  person  who  indorsed  to 
defendant ;  and  that  the  plea,  therefore,  was  sufficient,  though  it  did  not  state  m  what 
character  S.  had  been  sued  by  plaintiff,  the  action  against  defendant  being  in  any  case  a 
fraud  on  the  cognovit. 

Held  also  that,  upon  general  demurrer,  the  plea  was  good,  though  it  did  not  allege 
the  cognovit  to  have  been  taken  before  the  action  commenced,  and  was  pleaded  in  bar  of 
the  action  generally,  and  not  in  bar  of  its  further  maintenance. 

give^ 
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give,  and  in  pursuance  of  such  cognovit  did,  without 
the  knowledge,  authority,  or  consent  of  the  defendant, 
actually  give,  to  "  the  said  James  Stewart"  much  longer 
time  for  the  payment  of  the  said  bill  of  exchange  than 
the  time  in  which  the  plaintiff  might  and  would  have 
obtained  judgment  against  "  the  said  James  Stewart"  in 
the  said  action,  if  the  same  had  been  prosecuted  with 
due  diligence  and  without  such  granting  of  time  as 
aforesaid. 

General  demurrer,  and  joinder. 

Archbold  for  the  plaintiff.  First,  the  plea  is  in  bar  of 
the  action  generally  :  but  it  is  not  averred  that  the  cog- 
novit was  taken  before  the  commencement  of  the  action ; 
and,  if  it  was  taken  after,  it  can  be  pleaded  only  in  bar 
of  further  maintenance  of  the  action.  And  this  objec- 
tion may  be  taken  on  general  demurrer.  Lee  v.  Levy  {a) 
shews  that  the  fact  alleged  in  the  plea,  if  it  took 
place  after  the  commencement  of  the  action,  could 
not  have  been  given  in  evidence  under  the  general  issue, 
before  the  late  rules ;  but,  if  the  objection  now  taken 
were  merely  matter  of  special  demurrer,  such  evidence 
could  not  have  been  excluded  under  the  general  issue. 
Secondly,  the  plea  does  not  state  whether,  in  the  action 
in  which  the  cognovit  was  given,  the  plaintiff  sued 
Stewart  as  drawer  or  first  indorser,  or  as  an  indorser 
subsequent  to  the  defendant.  As  every  plea  must  be 
taken  most  strongly  against  the  party  pleading,  it  must 
be  taken  that  Stewart  was  sued  in  the  latter  character. 
Then  this  is  merely  the  case  of  time  given  to  a  party 
subsequent  to  the  defendant,  which  constitutes  no  dis- 


1836e 


Hall 

against 

CoLEa 


(a)  4  jB.  ^  C.  390. 
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charge.  If  it  be  said  that,  even  if  Stewart  was  sued  as  1836. 
an  indorser  subsequent  to  the  defendant,  still,  since  the 

Hall 

defendant,  if  the  plaintiff  now  recovered,  might  sue  against 

Cole. 

Stewart^  the  bringing  this  action  is  a  fraud  on  the  cog- 
novit, the  answer  is,  that  the  identity  of  Stewart  the 
drawer  with  Stewart  the  last  indorser  is  not  alleged  and 
cannot  be  presumed. 

Wightman  contra.  As  to  the  first  point,  if  the  plea 
would  be  made  good  by  the  addition  of  the  word 
"  further,"  the  objection  can  only  be  ground  for  special 
demurrer.  As  to  the  second  point,  the  identity  of  the 
party  appears  from  the  declaration,  where  the  person  to 
whom  the  defendant  indorsed  is  called  "  the  said  James 
Stewart, This  is  therefore  a  case  in  which  time  has 
been  given  by  the  plaintiff  to  a  party  prior  to  the  de- 
fendant. Suppose  the  defendant  were  now  to  pay  the 
plaintiff,  he  would  have  no  remedy  over  against  Stewart, 
for  the  right  of  action,  if  once  suspended  by  the  party 
entitled,  is  destroyed  for  all  collateral  purposes ;  Lord 
North  V.  Butts  {a) ;  and  the  present  defendant  is  no 
longer  liable  to  the  plaintiff,  Gould  v.  Robson  {b\  where 
Lord  Ellenborough  said  that  the  holder,  by  giving  time 
to  the  acceptor,  bound,  not  only  himself,  but  all  others 
whose  names  were  upon  the  bill,  from  suing  while  it 
was  in  his  hands.  Time  given  to  Stewart  in  one  cha- 
racter would  enure  to  him  in  another.  Indeed,  he 
cannot  properly  be  said  to  be  a  subsequent  party  to  the 
defendant,  for  he  could  not  have  sued  the  defendant, 
because  of  the  circuity  of  action,  though  there  could  be 

(a)  Dyer,  140rt.  pi.  39.  (&)  8  East,  576. 
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no  such  objection  to  the  defendant  suing  Stewart :  Abbott 
C.  J.  in  Britten  v.  Webb  {a\  Chitty  on  Bills,  p.  29.  (8th 
ed.)  {JLittledale  J.  Suppose  the  bill  to  be  accepted  by 
Stewrt  and  indorsed  by  him  to  the  defendant  for  goods 
sold  and  delivered,  and  that  afterwards  the  defendant, 
finding  himself  indebted  to  Stewart  on  another  account, 
gives  him  the  bill  in  part  payment :  might  not  Stewart 
strike  out  his  own  name  ?]  If  he  wished  to  be  relieved 
from  his  situation  as  a  party  prior  to  the,  defendant,  he 
would  strike  out  his  name :  if  he  lets  it  remain,  the 
transaction  does  not  alter  his  relation  to  the  other 
parties. 

Archbold  in  reply.  If  an  indorsee  chooses  to  indorse 
back  to  his  indorser,  he  takes  upon  himself  whatever 
risk  may  accrue  from  the  indorser's  new  situation  as  a 
subsequent  party.  And,  if  time  be  given  to  the  first 
indorser  in  the  character  of  subsequent  indorser,  the 
intermediate  indorser  cannot  treat  him,  for  that  purpose, 
as  a  prior  indorser.  It  cannot  be  true,  generally,  that 
Stewart  could  not  sue  the  defendant:  for  suppose  the 
defendant  had  received  notice  of  dishonour,  but  had  not 
given  notice  to  Stewart ;  then  Stewart,  if  he  paid  the 
bill,  might  sue  the  defendant,  for  the  defendant,  for  want 
of  notice,  would  have  no  remedy  over  against  Stewart, 
But,  further,  there  is  at  any  rate  no  allegation  that  the 
plaintiff  knew  the  identity  of  Stewart ;  if  he  ^id  not, 
there  is  no  fraud  on  the  cognovit  in  his  now  suing  the 
defendant.  If  the  defendant  sued  Stewart  as  a  prior 
party,  Stewart  could  not  plead  the  cognovit  without 
averring  that  he  had  paid  the  money. 

(«)  2B.^C,  485. 

Lord 
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Lord  Denman  C.  J.  The  first  objection  appears  to 
me  to  be  matter,  not  of  substance,  but  form.  As  to 
the  second  objection,  I  feel  some  doubt  whether  the 
defendant  should  not  have  averred  that  the  plaintiff 
knew  of  the  identity  of  the  party ;  for,  in  strictness,  it 
is  quite  consistent  with  this  record  that  he  should  have 
believed  that  these  were  distinct  parties.  But,  since  the 
declaration  describes  the  indorsee  of  the  defendant  as 

the  said  James  Steisoarti^  it  lay  upon  the  plaintiff,  if  he 
dealt  with  him  in  a  character  distinct  from  that  of 
indorser  to  the  defendant,  to  allege  it. 

LiTTLEDALE  J.  The  plea  would  indisputably  have  been 
good,  if  it  had  distinctly  alleged  the  identity  of  James 
Stewart,  and  the  plaintiff's  knowledge  of  that  identity. 
Now  the  declaration  says  that  the  defendant  indorsed  to 
"  the  said  James  Stewart,'^  who  indorsed  to  the  plaintiff. 
That  is  an  allegation  of  the  identity ;  and,  as  the  plaintiff 
alleges  the  identity,  we  must  hold  that  he  knew  it.  That 
being  so,  if  he  took  the  cognovit  before  the  commence- 
ment of  the  suit,  he  cannot  recover,  since  by  giving  time 
to  any  party  he  discharges  all  subsequent  parties.  It  is 
consistent  with  the  plea  that  the  cognovit  might  have 
been  taken  before  the  action  commenced ;  and  therefore 
the  want  of  the  allegation  that  it  was  so  taken  is  only 
matter  for  special  demurrer. 

Williams  J.  I  think,  upon  the  allegations  in  the  de- 
claration, the  identity  o  f  the  party  must  be  asslimed. 
Then,  on  the  face  of  the  plea,  it  sufficiently  appears  that 
time  has  been  given  to  a  party  on  the  bill  prior  to  the 
defendant.  This  is  a  substantial  defence :  the  first 
objection  goes  only  to  the  form,  and  is  not  available  on 
general  demurrer. 

Vol.  IV.  Q  q  Coleridge 


1836. 
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1836.  Coleridge  J.  On  this  record,  I  think  we  must  take  it 

'  that  the  plaintiff  knew  of  the  identity  of  the  party.  It 

Hall 

against  would  then  be  a  fraud  on  the  cognovit,  if  it  was  given 
to  Stewart  in  one  character,  to  sue  him  in  another. 
Then  the  case  comes  within  the  general  principle,  that, 
if  you  give  time  to  a  party,  you  shall  not,  in  fraud  of 
that  arrangement,  sue  another  who  will  sue  him. 

Judgment  for  the  defendant. 


TuesdaT/,  Doe  on  the  Demise  of  Eleanor  Shelley  and 
January  26tb.  Otheis  aQ-amst  Edlin  and  Another, 


Testatrix  de-     rpHIS  case  was  arffued  in  Easter  term  1834f  (May 

vised  estates  to     JL  »  ^ 

N.  in  fee,  in  26th),  ou  a  rule  to  shew  cause  why  a  nonsuit  should 

trust  to  receive 

and  apply  the    not  be  entered,  by  Talfourd  Serjt.  and  Cowling  againstj> 

proceeds  to  the  ,  . 

use  of     the  and  Jervis  and  Justice  in  support  of,  the  rule.  The 

testatrix,Vor  judgment  of  the  Court  states  the  facts  and  discusses  the 

from'and^kn-  authorities  SO  fully,  that  a  further  report  of  them  is 

mediately  after  unnecessary. 

the  decease  of 
S.f  to  convey 
the  same  to 

such  uses  as Lord  Denman  C.  J.  now  delivered  the  judgment  of 

should  by  deed 

or  will  appoint,  the  Court  as  follows :  — 

There  was  no  .  .tip 

devise  over.  f  "IS  was  an  ejectment,  which  was  tried  betore  my 

Hfeti^meTf  the  brother  Gumey^  at  the  Summer  assizes  for  the  county  of 
^'TThlt^he*^'  O^or^,  in  the  year  1833.  The  lessor  of  the  plaintiff 
death  of  iS.  in    claimed  as  heir  at  law  to  Jane  NewelL  the  person  last 

the  testatrix  s  ' 

lifetime  was  not  seised,  who  died  in  the  year  1830.    The  defence  set  up 

an  implied  re- 

vocation  of  the   was  under  a  will  of  Jane  Newell,  who,  being  seised  in  fee 

will.  ,  .  . 

2.  That  the    of  the  premises  in  question,  on  the  23d  of  July  1813, 

6std,tc  devised  • 

to  A^.  did  not    devised,  amongst  other  things,  as  follows  :  — 

lapse  by  reason 

of  iS.'s  death,  but  vested  in  N.  at  the  death  of  the  testatrix. 

3.  That  the  estate  so  vested  in  N.  was  an  absolute  legal  fee. 

"  I  give, 
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"  I  give,  devise,  and  bequeath  unto  my  friend  Charles  1836. 
Nundy,  of  Watlington  aforesaid,  draper,  all  my  real 

Doe  dem. 

estates,  and  the  rest  and  residue  of  my  personal  estate,  Shelley 
whatsoever  and  wheresoever,  which  I  shall  die  seised  of  Edujt, 
or  entitled  unto,  to  hold  unto  him,  the  said  Charles 
Nundy^  his  heirs,  executors,  administrators,  and  assigns, 
upon  special  trust  and  confidence,  that  he  the  said 
Charles  Nundy,  his  executors,  administrators,  or  assigns, 
do  and  shall  receive  the  rents,  issues  and  profits  and  an- 
nual proceeds  thereof,  and  of  every  part  thereof,  and  pay 
and  apply  the  same  unto  and  to  the  use  of  my  sister 
Mary  Maretta  Maria  Scoolt,  for  and  during  the  term 
of  her  natural  life,  for  her  own  sole  and  separate  use, 
as  if  she  was  sole  and  unmarried,  and  without  being 
subject  or  liable  to  the  control,  debts,  contracts,  and 
forfeitures,  disposal,  or  engagements  of  her  present  or 
any  future  husband ;  and  the  receipts  and  discharges  of 
the  said  Mary  Maretta  Maria  Scoolt,  and  of  such  person 
or  persons  as  she  shall,  from  time  to  time,  direct  to 
receive  the  said  rents,  issues,  dividends,  profits,  and 
annual  proceeds,  shall  be  good  and  effectual  releases 
and  discharges  to  the  said  Charles  Nundy,  his  executors, 
administrators,  and  assigns,  for  so  much  money  as  in 
such  receipts  shall  be  acknowledged  or  expressed  to  be 
received.  And,  from  and  immediately  after  the  decease 
of  the  said  M,  M.  M.  Scoolt,  upon  this  further  trust, 
that  he  the  said  C.  Nundy,  his  heirs,  executors,  admi- 
nistrators and  assigns  do  and  shall  convey  my  said  real 
estates,  and  assign  and  transfer  and  pay  the  rest  and 
residue  of  my  said  personal  estate  to  such  uses,  upon 
such  trusts,  and  to  and  for  such  intents  and  purposes, 
and  with  and  under  and  subject  to  such  powers,  pro- 
visoes, and  declarations,  and  in  such  parts,  shares,  and 
Q  q  2  proportions. 
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1836.  proportions,  as  she  the  said  ilf.  M,  M.  Scoolt,  notwith- 
j^^^"^  standing  her  coverture,  by  any  deed  or  deeds,  writing 
Shellet      or  writings,  to  be  sealed  and  delivered  by  her,  in  the 

against 

Edun.  presence  of,  and  to  be  attested  by,  two  credible  wit- 
nesses, or  by  her  last  will  and  testament,  in  writing, 
purporting  to  be  her  last  will  and  testament,  or  codicil, 
to  be  signed,  sealed,  and  published  by  her  in  the  pre- 
sence of  and  to  be  attested  by  three  or  more  credible 
witnesses,  shall  give,  devise,  bequeath,  direct,  limit,  or 
appoint.  And  I  appoint  the  said  Charles  Nundy  sole 
executor  of  this  my  last  will  and  testament." 

Mrs.  Scoolt  died  in  the  lifetime  of  her  sister  Jane 
Newell,  four  years  before  the  summer  of  1833;  but  the 
latter  made  no  alteration  in  her  will,     Mr.  Nundi/,  the 
trustee  named  in  the  will  of  Jane  Newell,  died  in  Ja- 
nuary  1833,  having  previously  made  his  will,  dated  12th 
January  1831,  by  which  will,  after  reciting  the  be- 
quests in  the  will  of  Jane  Newell,  and  reciting  that  the 
said  real  or  personal  estates  were  not  given  over  in  the 
event  of  the  death  of  the  said  M.  M,  M.  Scoolt  in  the 
lifetime  of  the  said  Jane  Newell,  and  which  event  had 
happened,  and  that  doubts  were  entertained  whether 
the  said  Jane  Newell  left  any  heir-at-law  or  next  of  kin  ; 
he  gave,  devised,  and  bequeathed  all  the  said  real  es- 
tates late  of  the  said  Jane  Newell,  and  all  the  residue  of 
her  personal  estate,  unto  Thomas  Joy,  his  heirs,  exe- 
cutors, administrators  and  assigns,  to  hold  the  same 
or  such  part  thereof  to  which  no  better  title  could  be 
shewn,  for  his  and  their  own  use  and  benefit ;  but,  in 
case  it  should  appear  that  the  said  Jane  Newell  left  an 
heir  at  law,  then  to  hold  the  same  in  trust  to  convey 
the  said  real  estates  to  such  heir  ;  and,  in  case  it  should 
happen  that  the  said  Jane  Newell  left  next  of  kin,  then 

to 
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to  hold  the  residue  of  the  said  personal  estate  upon  1836. 
trust  to  assign,  transfer,  and  pay  such  residue  unto  such 

°  Doe  dem. 

next  of  kin.  .  Shelley 

against 

On  these  wills  being  proved,  the  counsel  for  the  Eulin. 
defendants  submitted  that  the  plaintiff  should  be  non- 
suited, as  the  effect  of  these  wills,  or  rather  of  the  first 
will  alone,  was  to  take  the  legal  estate  out  of  the  heir-at- 
law.  The  counsel  for  the  plaintiff  insisted  that  the 
will  had  no  such  effect,  inasmuch  as  Mrs.  Scoolt  died  in 
the  lifetime  of  her  sister  the  testatrix.  Mr.  Baron 
Gurney  said  he  should  not  nonsuit  the  plaintiff;  but 
he  gave  leave  to  move  the  Court  for  liberty  to  enter  a 
nonsuit ;  and  he  summed  up  the  case  of  the  lessor  of 
the  plaintiff  as  to  his  pedigree;  and  the  jury  found  a 
verdict  for  the  plaintiff.  A  rule  nisi  was  afterwards 
moved  for,  to  enter  a  nonsuit ;  and  cause  has  since  been 
shewn  before  me,  my  brother  Littledale,  my  late  brother 
Taunton^  and  my  brother  Williams. 

The  objections  to  this  will  of  Jane  Newell  branch 
themselves  into  three  heads  :  — 

First,  that  there  is  an  implied  revocation  of  the  will 
arising  from  a  change  of  the  circumstances  of  the  testa- 
trix. 

Second,  that  the  devise  is  lapsed  in  consequence  of 
the  death  of  Mrs.  Scoolt  in  the  lifetime  of  the  testatrix, 
and  that  the  objects  of  the  will  having  altogether  failed 
and  become  inoperative,  the  trusts  expressed  in  the 
will  never  arose,  and  the  estate  never  vested  in  the 
trustee. 

Third,  that,  where  an  estate  is  devised  to  trustees  for 
particular  purposes,  the  legal  estate  is  vested  in  them 
so  long  as  the  execution  of  the  trust  requires  it,  and  no 
longer ;  and,  therefore,  as  soon  as  the  trusts  are 
either  satisfied,  or  become  inoperative  and  incapable  of 
Q  q  3  taking 
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1836. 

Doe  dem. 
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against 
Edun. 


taking  effect,  the  legal  estate  will  vest  in  the  person 
beneficially  entitled  to  the  property. 

^  On  the  first  of  these  points  was  cited  Doe  dem.  Lan- 
casJiire  v.  Lancashire  [a).  The  point  there  decided  was 
that,  whereas  it  had  been  before  considered  a  rule  of 
law  that  marriage  and  the  birth  of  a  child  amounted  to 
an  implied  revocation  of  a  will  of  lands,  the  Court,  in 
Doe  dem,  Lancashire  v.  Lancashire  («),  extended  the  rule 
to  the  case  of  marriage  and  the  birth  of  a  posthumous 
child :  the  decision  itself,  therefore,  has  nothing  to  do 
with  the  present  case :  but  the  plaintiff  would  contend  that 
the  opinions  expressed  by  the  Judges  in  that  case  go  to 
shew  in  general  that  an  alteration  in  the  circumstances 
of  the  devisor  will  amount  to  a  revocation  of  the  will. 
But  the  language  of  Lord  Kenyon  evidently  shews  that 
he  confined  these  circumstances  to  what  related  to  the 
family  of  the  testator  himself,  and  that,  if  he  should 
marry  and  have  children,  there  should  be  a  tacit  con- 
dition annexed  to  the  will  itself  at  the  time  of  making 
it,  that  the  party  does  not  then  intend  that  it  should 
take  effect  if  there  should  be  a  total  change  in  the  situ- 
ation of  the  family.  But  the  change  here  made  is  the 
death  of  one  of  the  family  of  the  testatrix,  and  not  new 
objects  of  affection  and  blood  arising  who  would  have  a 
better  claim  to  her  bounty.  Lord  Kenyon^s  language 
does  not  contemplate  any  such  case.  Buller  J.  says  that 
an  alteration  of  circumstances  may  amount  to  a  revo- 
cation of  a  will  of  lands ;  but  his  comments  afterwards 
apply  to  the  case  then  before  the  Court.  But  I  know 
of  no  case  where  it  has  been  held  that  the  removal  of 
an  object  of  affection  and  bounty  by  death  has  been 
taken  to  be  an  implied  revocation  of  a  will;  and  in  my 


(a)  5  T.  R.  49. 


opinion 
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^opinion  it  does  not  operate  so :  I  may  also  remark 
(though  that  would  not  vary  the  decision  if  the  present 
case  were  within  it)  that  the  rule,  as  to  marriage  and  the 
birth  of  a  child  amounting  to  an  implied  revocation  of  a 
will  of  lands,  is  not  of  universal  application ;  for  it  does 
not  apply  in  cases  where  the  whole  estate  is  not  devised 
by  the  former  will ;  nor  where  a  man  has  been  married 
before,  and  there  are  children  of  the  first  mardage 
(at  least  not  in  all  such  cases),  nor  where  the  marriage 
is  in  contemplation,  and  the  intended  wife,  and  the 
children  the  testator  may  have  by  her,  after  her  mar- 
riage, have  a  provision  made  for  them  under  a  former 
will. 

As  to  the  second  question,  whether  this  is  a  lapsed 
devise,  or  whether  the  estate  was  vested  in  the  trustee 
at  all,  I  may  here  state  that  there  is  no  doubt  whatever, 
at  the  present  day,  but  that  a  devise  like  the  present  to 
a  trustee  to  receive  the  rents  and  profits,  and  pay  them 
over  to  a  married  woman  for  her  separate  use,  and 
afterwards  to  convey  them  as  she  shall  direct,  vests  the 
legal  estate  in  the  trustee  (a) ;  but,  as  to  the  extent  of  the 
quantity  of  estate,  that  will  be  considered  on  the  third 
point  of  the  case ;  and  therefore  this  trustee  had  the 
legal  estate  under  the  will. 

The  rule  is  well  established  that,  if  a  devisee  dies  in 
the  lifetime  of  the  devisor,  the  estate  lapses ;  but  that 
applies  to  cases  where  it  is  a  devise  of  the  legal  estate. 
It  has  also  been  held  in  Hartop's  Case  {b)  that  a  use 
will  lapse ;  as,  if  an  estate  be  devised  to  A.  for  the  use  of 
5.,  and  B,  dies,  it  will  lapse ;  but  that  is  a  use  executed 


1836. 

Doe  dem. 

Shellet 
against 
Edlin, 


(a)  The  plaintiffs  counsel  admitted  this,  as  a  general  proposition, 
referring  to  JDoe  dem.  Booth  v.  Field,  2  B.      Ad,  564. 

(6)  lLeon,25S.  S.C.  Cro.  Eli%.2AS.  (cited,  Com.  Dig.  Devise  i^K.), 
p.  382.). 
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by  the  statute,  and  is  the  same  thing  as  if  the  estate  had 
been  directly  devised  to  B, 

I  will  not  say  what  would  be  the  case  as  to  a  lapse  if 
this  was  a  pure  naked  trust  with  nothing  for  the  trustees 
to  do ;  as  if  a  devise  was  to  A,  and  his  heirs  to  the  use 
of  A,  and  his  heirs  in  trust  for  B.^  where  the  trustee  was 
a  mere  nominal  party  to  keep  the  legal  estate  in  him, 
to  prevent  its  going  to  the  cestui  que  trust,  and  the 
trustee  had  no  duties  to  perform:  but  this  is  a  trust 
where  duties  are  cast  upon  the  trustee ;  he  is  to  receive 
the  rents  and  profits;  and,  therefore,  if  rent  becomes 
due  the  day  after  the  death  of  the  devisor,  or  if  a  field 
of  hay  or  corn  be  to  be  cut,  his  duty  is  to  possess  him- 
self of  them.  If  there  be  no  person  named  in  the  will 
to  receive  them,  a  court  of  equity  must  say  what  is  to 
be  done  with  them.  Perhaps  this  illustration  does  not 
carry  the  case  further,  because,  if  the  legal  estate  does 
not  vest  in  him,  he  would  in  point  of  law  be  a  wTong- 
doer  in  receiving  the  rents  and  profits. 

But  in  my  opinion  the  legal  estate  does  not  lapse 
according  to  the  rule  of  law  applicable  to  lapsed  devises. 
Whether,  if  the  trusts  become  inoperative  and  incapable 
of  being  carried  into  effect,  the  legal  estate  will  be  taken 
out  of  him,  will  form  the  subject  of  consideration  on  the 
third  question  (a). 

The  third  question  is  one  of  more  difficulty.  In  Doe 
dem.  Player  v.  Nicholls  {b)  Bayley  J.,  in  delivering  his 

{a)  In  addition  to  the  cases  referred  to  in  the  judgment,  the  plaintiff 's 
counsel  cited  Boe  dem.  Burdett  v.  Wrighte,  2  £.  ^  Aid.  710.  (second 
point),  as  shewing  that,  where  an  estate  is  devised  on  a  trust  which  cannot 
be  executed,  the  devise  itself  becomes  void,  or  at  all  events  (no  beneficial 
interest  being  devised  to  the  trustee)  the  legal  use  results  to  and  is  ex- 
ecuted in  the  heir-at-law ;  on  which  last  point  they  referred  to  the  judg- 
ment of  Holroyd  J.,  p.  723.  They  also  cited  Com.  Dig.  Uses,  (D  2.)i 
"  So,  if  the  use  declared  is  void  or  impossible,"  &c. 

(6)  IB.^C.  336. 

judgment, 
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judgment,  says:  "It  may  be  laid  down  as  a  general  1836. 
rule,  that  where  an  estate  is  devised  to  trustees  for  par- 

Doe  dem. 

ticular  purposes,  the  legal  estate  is  vested  in  them  as  Shelley 

against 

long  as  the  execution  of  the  trust  requires  it,  and  no  Edlin, 
longer,  and  therefore,  as  soon  as  the  trusts  are  satisfied, 
it  will  vest  in  the  person  beneficially  entitled  to  it." 
And  he  adds  that  Doe  dem.  White  v.  Simpson  [a)  and 
Doe  dem,  Pratt  v.  Timins  [b)  are  authorities  upon  that 
point.  And  Holroyd  J.  in  the  same  case  says  that  a 
trust  estate  is  not  to  continue  beyond  the  period  re- 
quired for  the  purposes  of  the  trust. 

If  the  rules  above  mentioned,  as  laid  down  by  these 
judges,  be  confined  so  as  to  say  that  the  trustees  origin- 
ally take  only  that  quantity  of  interest  which  the  pur- 
poses of  the  trust  require  as  far  as  is  expressed  by  the 
words  used  in  the  instrument  itself,  or  by  the  apparent 
intention  of  the  maker  of  the  instrument  consistent  with 
the  language  of  it,  then  I  admit  the  rule  to  be  correct. 
But  if  it  be  meant  to  apply  to  all  cases  in  general  where 
the  trusts  are  no  longer  capable  of  being  carried  into 
effect,  but  yet  the  instrument,  by  the  legal  construction 
of  it,  already  gave  an  estate  which  might  continue  for  a 
longer  period  than  that  during  which  the  objects  of  the 
trust  had  an  actual  epstence,  then  that  in  my  mind  will 
admit  of  a  different  consideration. 

I  admit  that,  for  a  great  number  of  years  past,  the 
Courts  have  held  that  trustees  take  that  quantity  of 
interest  which  the  purposes  of  the  trust  require ;  and 
the  question  is,  not  whether  the  maker  of  the  instrument 
has  used  words  of  limitation  or  expressions  adequate  to 
convey  an  estate  of  inheritance,    but   whether  the 


(a)  5  East,  162. 


{b)  1  B.  ^  Aid.  530. 

exigencies 
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1836.  exigencies  of  the  trust  require  a  fee,  or  can  be  satisfied 
by  a  less  estate. 

Doe  dem. 

Shelley         This  is  established  in  a  great  variety  of  cases  not 

against 

Edun.  necessary  for  me  to  go  through :  they  are  of  a  very  mul- 
tifarious description,  and  many  of  them  embracing  very^ 
nice  distinctions,  and  admitting  a  difficulty  in  their  being 
reconciled. 

I  am  satisfied  with  their  establishing  the  rule  as  I 
have  above  admitted ;  they  will  be  found  in  the  references 
in  the  case  Doe  dem.  Player  v.  Nicholls  (a),  above  referred 
to,  and  in  the  references  in  the  cases  of  Doe  dem.  White 
y,  Simpson  (^>),  and  Doe  dem,  Pratt  v.  Timins  (c),  above 
mentioned  to  have  been  cited  by  Mr.  Justice  Bayley  ;  and 
I  may  refer  to  the  subsequent  cases  of  Warter  v.  Hut- 
chinson  (d\  Glover  v.  Monchton  {e\  Doe  dem,  Brune  v. 
Martyn  (g).  But  these  cases  are  such  as  that  the 
Courts  held  upon  the  construction  of  the  instruments 
themselves,  and  for  the  purpose  of  carrying  the  trusts 
into  execution,  and  in  some  instances  coupled  with  the 
apparent  intention  of  the  testator,  that  the  trustees  took 
only  an  estate  either  for  years,  or  for  an  uncertain 
chattel  interest,  or  for  the  lives  of  themselves  or  others, 
or  a  base  fee  determinable  upon  certain  events;  and 
that  construction  has  been  put  upon  the  various  wills, 
though  in  some  of  them  the  testator  has  used  words  of 
limitation,  or  which  of  themselves  alone,  if  not  coupled 
with  other  expressions,  would  seem  to  carry  an  estate  of 
inheritance. 

But  I  think  that,  in  this  instance,  the  testatrix  has 
used  words  which  carry  an  estate  of  inheritance,  and 

(a)  \  B.  ^  C.  336.  (6)  5  East,  162. 

(c)  1  B.  ^  Aid.  530.  (d)  1  B.  ^  C.  721. 

(e)  3  Bing,  13.  {g)  S  B.  ^  C.  497. 
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that  there  is  nothing  in  her  will,  either  in  expression  1836. 
or  apparent  intention,  which  shews  that  the  exigencies 

^  Doe  dern. 

of  the  trust  can  be  satisfied  by  the  trustee  taking  a  less  Shelley 

against 

interest  than  an  absolute  estate  in  fee  simple.  The  Edun. 
trustee  is  to  convey  for  such  estate  as  the  sister  of  the 
devisee  may  direct,  and,  therefore,  may  have  to  do  so 
in  fee ;  he  cannot  do  this  unless  he  has  an  absolute  fee, 
which  he  can  convey.  He  cannot  be  said  to  have  a  base 
fee  determinable  upon  certain  events,  for  what  is  the 
event  on  which  his  fee  is  to  determine  ?  The  answer  is, 
his  conveying  the  property.  But  when  he  conveys  there 
is  an  end  of  his  trust  and  estate  altogether,  which 
thereby  becomes  executed:  but  that  is  nothing  like  a 
base  fee  determinable  upon  events  which  make  it  cease 
before  it  comes  to  its  natural  termination  in  its  cha- 
racter of  a  fee  simple  of  inheritance.  A  determinable 
fee  ceases  upon  the  happening  of  a  certain  event  without 
the  aid  of  a  conveyance.  But  this  estate  of  the  trustee 
cannot  cease  until  he  has  made  a  conveyance  of  a  fee, 
or  some  beneficial  interest,  so  as  to  execute  his  trust. 
Till  that  is  done  I  think  that  the  trustee  retains  the 
legal  estate :  and  it  is  no  answer  to  say  that  some  col- 
lateral events  have  disabled  him  from  carrying  the 
trusts  into  effect. 

I  have  not  adverted  to  the  case  of  Burgess  y.  Wheate[a), 
cited  in  the  argument,  as  I  do  not  think  it  would  go  to 
decide  any  part  of  the  present  question,  even  if  it  could 
be  taken  as  clear  and  undoubted  law ;  as  to  which  see 
Lord  HenleT/s  note  in  page  259.  of  the  case. 

I  am  of  opinion,  therefore,  that  the  legal  estate  is  out 
of  the  lessor  of  the  plaintiff  who  claims  as  heir-at-law, 

(a)  1  W.  Bl.  123.    S.  a  1  JEden's  Ca.  Ch,  177. 

and 
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1836.       and  that  he  cannot  recover  in  ejectment:  and,  conse- 
quently, the  rule  to  enter  a  nonsuit  must  be  made 


Doe  dem. 
Shelley  absolute 


Edlin.  Rule  absolute. 


Tuesday,  Batcheldor  against  Hodges. 

January  26th. 

In  debt  for  a     JjEBT  against  the  defendant,  as  assistant  overseer  of 

penalty,  on 

Stat.  17  (?.  2.  the  parish  of  'Ne'w  Windsor^  for  a  penalty  of  20/.  on 

c  3»  s«  3.  J  for 

not  permitting  stat.  17  G.  2.  c,  3.  5.  3,    The  declaration  stated  that 

ofVpoorrlTe,  the  plaintiff,  at  the  several  times  &c.,  was  an  inhabitant 

descrSth^''  ^^^^  parish,  and  the  defendant  was  assistant 

plaintiff  as  "an  overseer  in  the  said  parish;  it  then  stated  that  a  poor 

inhabitant  of  i  ^  x 

the  parish:"     rate  was  made  and  allowed,  and  notice  thereof  duly 

Held,  that  this      ^  *^ 

sufficiently       given,  and  that  afterwards,  and  at  a  reasonable  and 

shewed  that  he  i  i      •        •      i       \    ^    \c  •     o  i  •  -/v 

was  a  party  Seasonable  time  m  that  behalr,  to  wit,  &c.,  the  plamtiii 

^^The^de'clar-  requested  the  defendant,  as  such  assistant  overseer, 

the^defendant^  permit  him  to  inspect  the  said  rate,  and  tendered 

as  "assistant  ^j^^  defendant  l5.  for  the  same:  and,  although  the 

overseer    m  •'  o 

the  parish,  and  defendant,  as  such  assistant  overseer,  had  the  said 

alleged  that  he, 

as  such  assist-    rate  in  his  possession,  yet  the  defendant  would  not 

ant  overseer, 

had  the  rate  in  permit  the  plaintiff  to  inspect  the  same  rafte,  and  had 

Hdd?thirthis  neglected  and  refused  &c. 

she^edhisduty  Second  plea.  That  the  plaintiff,  when  he  so  requested 

^"piea^thluhe  right  whatever  to  inspect  the  said 

plaintiff  had  no  rate,  the  Said  rate,  at  the  said  time  when  &c.,  not 

right  to  inspect 

the  rate,  it  not   being  a  Subsisting  rate  for  the  relief  of  the  poor  of 

being  a  sub-        i  -i         •  i  •  -/v 

sisting  rate,  or   the  said  parish,  or  such  a  rate  as  the  plaintiff  was 

such  a  rate  as  •  i    i  ^     •  ^      tt  -r* 

he  was  entitled  entitled  to  inspect.  Veriiication. 

to  inspect: 

Held,  bad  on  general  demurrer. 

Conceded,  that  no  answer  was  furnished  by  pleas  stating  facts  which  shewed  that  the 
time  for  appealing  against  the  rate  had  elapsed  before  the  request  to  inspect  was  made. 

Third 


t 
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Third  plea.  That  the  said  rate  was  an  old  rate  1836. 
made  for  the  relief  &c.,  to  wit,  10th  July  1834,  after- 
wards duly  allowed  by  two  justices  Sec,  notice  whereof 
was  duly  given  by  See,  on  the  13th  of  July  1834 ;  and 
that  the  time  of  appealing  against  or  questioning  the 
validity  of  the  said  rate  had  expired  long  before  the 
demand  of  inspection  by  the  plaintiff,  and  that  no 
appeal  had  been  made  or  notice  given  by  the  plaintiff 
of  appeal  against  the  rate,  or  of  any  intention  on  his 
part  to  question  the  validity  of  the  rate,  before  or  at 
the  time  when  he  requested  &c. ;  wherefore  the  de- 
fendant did  not  permit  &c.,  but  did  refuse  &c.,  as  he 
lawfully  &c.  Verification. 

Fourth  plea.  Allegation  of  the  making,  allowance, 
and  notice  of  the  rate;  and  that,  after  it  was  made, 
allowed,  and  published,  to  wit,  17th  October  1834,  a 
general  quarter  sessions  of  the  peace  for  &c.  was  duly 
held  at  &c.,  being  the  next  general  quarter  sessions 
of  the  peace  held  &c.  after  the  rate  was  made,  allowed, 
and  published  (for  the  purpose,  amongst  other  things, 
of  appeals),  and  that,  no  appeal  or  notice  of  appeal 
against  the  rate  having  been  made  or  given  by  the 
plaintiff  or  any  other  person  before  the  holding  of  the 
said  general  quarter  sessions,  although  sufficient  time 
for  such  purpose  intervened  between  the  making,  allow- 
ance, and  publication  of  the  rate  and  the  holding  of 
the  said  Court,  the  said  justices  so  assembled  at  &c. 
did  take  no  order  therein ;  and  that  the  time  for  taking 
such  order  therein  had  elapsed  long  before  the  plaintiff 
so  requested  &c.  Justification  and  verification  as 
before. 

General  demurrer  to  the  second,  third,  and  fourth 
pleas.  Joinder. 

Curisoood^ 
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1836.  Curwoody  for  the  plain tilF.  The  pleas  demurred  to 
appear  to  have  been  drawn  upon  the  assumption  that  the 

Batcheldor 

against  only  object  of  inspecting,  contemplated  by  the  statute, 
is  that  the  party  inspecting  may  appeal.  There  may  be 
other  reasons  for  allowing  inspection  ;  as,  for  instance, 
that  a  party  may  know  whether  he  is  entitled  to 
vote  at  an  election  of  a  member  of  parliament.  The 
language  of  the  second  plea  is  unmeaning :  every  rate 
is  a  subsisting  rate,  however  old,  and  although  all  the 
arrears  be  paid. 

Ckannell,  contra.  The  third  and  fourth  pleas  certainly 
cannot  be  supported.  But  the  second  plea  furnishes  an 
answer  to  the  declaration.  The  legislature  intended  to 
give  the  power  of  inspecting  such  rates  only  as  can  be 
enforced,  but  not  rates  which  do  not  subsist,  as,  for 
instance,  rates  which  have  been  quashed.  Also  the 
declaration  is  bad.  First,  it  does  not  show  that  the 
plaintiff  is  aggrieved.  It  merely  states  him  to  be  an 
inhabitant ;  it  does  not  even  state  that  he  is  rated.  In 
Spenceley  v.  Robinso7i  [a)  it  was  held  that  a  plaintiff, 
under  this  section,  must  shew  that  he  is  actually 
aggrieved.  That  case  was  considered  by  the  Court,  in 
Bennett  v.  Edwards  {h) ;  in  which  case  a  party  was  held 
to  be  aggrieved  by  the  mere  refusal  to  allow  him  to 
inspect  the  rate.  But  there,  though  the  declaration  did 
not  aver  that  he  was  rated,  he  proved  at  the  trial  that 
he  was  in  fact  rated.  Here  the  objection  is  taken  on 
demurrer ;  and  no  grievance  appears.  There  was  a 
new  trial  on  another  point,  in  Bennett  v.  Edwards  (b), 
and  afterwards  a  rule  for  arresting  the  judgment  (c) : 

(a)  3B.  ^  C.  658.  (6)  n  B.  ^  C.  586. 

(c)  Bennett  v.  Edwards,  8  B.  ^-  C.  702. 

and, 
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and,  on  the  argument  upon  the  rule,  the  defendant  did  1836. 
not  raise  the  point  now  under  consideration,  conceiving,  _ 

°  Batcheldok. 

probably,  that  the  previous  decision  in  the  same  case  against 

Hoboes. 

shewed  that  the  objection  could  not  be  taken  after  ver- 
dict. This  also  accounts  for  the  objection  not  having 
been  raised  in  the  argument  on  error  upon  the  judgment, 
in  Edwards  v.  Bennett  (a),  in  the  Exchequer  Chamber. 
Secondly,  the  declaration  states  only,  as  to  the  defendant, 
that  he  was  assistant  overseer,  and  no  more.  That  is  not 
sufficient  on  demurrer.  In  the  first  case  of  Bennett  v. 
Edwards  (b)  the  declaration  stated,  in  some  counts,  that 
the  defendant  was  assistant  overseer ;  and,  the  general  * 
issue  being  pleaded,  it  appeared  at  the  trial  merely  that 
he  was  assistant  overseer,  under  stat.  59  G.  3.  c,  12.  5.7. ; 
and  no  evidence  being  given  what  the  duties  were  which 
the  vestry  had  assigned  to  him,  the  Court,  after  verdict 
for  the  plaintiff,  directed  a  new  trial,  that  the  nature  of 
his  duties  might  be  ascertained.  They  must  therefore 
have  held  such  a  declaration  as  the  present  bad  on 
demurrer.  On  the  second  trial  (c),  the  defendant  refused, 
upon  notice,  to  shew  his  appointment;  and, the  Judge 
left  it  to  the  jury,  on  the  evidence,  whether  it  was  part 
of  his  duty  to  produce  the  rate.  The  jury  having  found 
for  the  plaintiff  on  the  counts  charging  that  he,  as  assist- 
ant overseer,  had  the  rate  in  his  custody,  a  rule  was  ob- 
tained to  arrest  the  judgment,  on  the  ground  that  the 
declaration  did  not  shew  that  it  was  the  defendant's  duty 
to  shew  the  rate ;  and  the  declaration  was  held  good  after 
verdict  {d) ;  Littledale  J.  saying  there  was  "  only  just 
sufficient  on  the  record  to  turn  the  scale  against  the 

(a)  6  Bing.  230.  {b)  1  B.  ^  C.  586. 

(c)  Note  (a)  to  Bennett  v.  Mdwards,  IB.  ^  C.  594. 
{d)  Bennett  v.  Edwards,  SB»  ^  C.  702. 

defendant ; 
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defendant ; "  which  appears  also  to  have  been  the  opinion 
of  the  other  Judges.  They  would  therefore  have  held 
the  objection  fatal  before  verdict.  This  judgment  was 
affirmed  on  error  brought;  Edwards  v.  Bennett  {a).  There 
Tindal  C.  J.  said,  "  Had  the  objection  been  made  on 
demurrer,  it  must  have  prevailed ;  but  there  is  enough 
to  enable  us  to  intend,  after  verdict,  that  he  was  found 
to  be  a  person  liable  to  the  penalties  of  the  act."  The 
cases  are  therefore,  on  the  whole,  in  favour  of  the  ob- 
jection thus  taken.  It  will  be  said  that  here  the  defend- 
ant is  alleged,  as  assistant  overseer,  to  have  had  the  rate 
in  his  possession.  But  that  was  also  alleged  in  the  de- 
claration m  Edwards  v.  Bennett  {a). 

Curwood^  in  reply.  As  to  the  objection,  that  no 
grievance  is  shewn,  the  language  of  the  second  section  is 
"all  and  every  the  inhabitants;"  and  that  of  the  third 
"  any  inhabitant  or  parishioner."  The  mere  refusal  to 
permit  inspection  to  an  inhabitant  is  a  grievance  within 
the  terms  of  the  act.  As  to  the  other  objection  to  the 
declaration,  the  averment,  that  the  defendant  had  the 
possession,  clearly  satisfies  the  requisite  of'  shewing  his 
duty ;  no  other  party  could  be  applied  to  for  inspection. 
In  the  cases  cited,  it  was  not  necessary  to  decide  more 
than  that  the  objection  failed  after  verdict ;  no  inference 
can  be  drawn  from  them  that  it  would  have  prevailed 
on  demurrer. 

Lord  Denman  C.  J.  The  pleas  appear  not  to  be 
insisted  upon  ;  and  I  think  the  declaration  good. 
Spenceley  v.  Robinson  {h)  certainly  introduced  a  new 
term  into  the  statute;  and  I  think  the  ruling  in  that 

(a)  6  Bing.  230.  (6)  2,B.  ^  C.  658. 

case 
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case,  as  to  the  present  point,  must  be  considered  as  1836. 
abandoned  by  general  consent.    An  inhabitant  may  be  „ 

Batchelbor 

aggrieved  by  the  very  fact  of  not  being  rated.  As  to  gainst 
the  other  point,  the  doubt  of  Lord  Chief  Justice  Tindal 
is  certainly  of  great  weight,  and  entitled  to  the  highest 
respect.  He  might,  perhaps,  be  speaking  of  a  special 
demurrer.  But  at  all  events,  as  the  defendant  here  is 
stated  to  have  had  possession  of  the  rate  as  assistant 
overseer,  every  necessary  point  is  upon  the  record ;  the 
act  comprehends  every  "other  person  authorised"  to 
take  care  of  the  poor ;  and  I  do  not  see  how  it  was 
possible  to  bring  the  defendant  more  distinctly  within 
its  provisions. 

LiTTLEDALE  J.  One  objection  to  the  declaration  is  dis- 
posed of  by  Bennett  v.  Edwards  [a).  That  case  shews  that 
an  assistant  overseer  is  within  the  act.  As  to  the  other 
objection,  the  act  does  not  require  that  the  party  apply- 
ing should  be  more  than  an  inhabitant :  the  declaration 
is,  therefore,  sufficient.  There  are  many  purposes  for 
which  persons,  as  inhabitants,  may  require  inspection. 
They  may  wish  to  vote  for  a  member  of  parliament,  or 
to  exercise  other  privileges  dependent  upon  their  being 
rated.  At  all  events,  as  the  statute  does  not  require  that 
the  applicant  should  be  rated,  we  have  no  right  to 
import  such  a  requisite. 

Williams  J.  It  seems  to  me  that  the  plaintiff  is  a 
party  aggrieved  within  both  the  intent  and  words  of  the 
act.  As  to  the  other  objection,  a  doubt  arose  in  Bennett 
V.  Edwards  (b)  as  to  what  was  the  duty  of  the  assistant 


(a)  8B.  4;  a  702. 

Vol.  IV. 


Rr 


(b)  1  B.  ^  a  586. 

overseer 
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1836.  overseer  in  the  particular  instance;  and  the  case  was 
^  sent  down  for  a  new  trial-  in  order  that  this  might  be 

Batcheldor  ° 

against  ascertained.  Here  the  question  arises  on  the  record, 
and  I  think  that  sufficiently  shews  the  duty.  Besides, 
the  statute  adds  the  words  "  or  other  person  authorised 
as  aforesaid." 

Coleridge  J.  I  think  Mr.  Channell  was  right  in  not 
insisting  upon  the  pleas.  I  will  merely  observe,  as  to 
the  second  plea,  to  prevent  mistakes  on  the  part  of 
overseers,  that  it  appears,  on  comparing  stat.  17  G.  2. 
c.  3.  with  stat.  17G.  2.  c,  38.  [a],  that  the  duty  applies 
as  well  to  old  rates  as  to  any  others,  and  that  the 
public  are  equally  entitled  to  inspect  all.  As  to  the 
first  objection  to  the  declaration,  it  would  be  strange  if 
it  were  not  sufficient  to  follow  the  act.  The  act  (sect.  2.) 
says  "  all  and  every  the  inhabitants  of  the  said  parish," 
and  the  declaration  alleges  that  the  plaintiff  was  an  in- 
habitant of  the  said  parish.  As  to  the  other  objection, 
the  words  of  the  act  (sect.  3.)  are  "  churchwarden  or 
overseer  of  the  poor,  or  other  person  authorised  as 
aforesaid,"  that  is,  by  reference  to  the  first  section,  "  au- 
thorised to  take  care  of  the  poor  in  every  parish,"  &c. 
The  statute  is  therefore  applicable  in  terms. 

Judgment  for  the  plaintiff  (b), 

(a)  See  sections  13,  14,  15. 

(6)  See  Whitchurch  v.  Chapman,  SB,  ^  Ad.  691. 
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Franklin  against  Miller. 


Tuesday, 
January  26th. 


ASSUMPSIT.  The  first  count  stated  that  defendant,  Declaration 
.  stated  that  de- 

bemg  indebted  to  divers  persons,  undertook,  by  a  fendant,  being 

1  •     •rY'  1      f  n  r»   11   indebted  to 

certain  agreement,  to  pay  plaintiii  the  tuU  amount  oi  all  certain  persons, 
accounts  paid  for  defendant  by  him,  with  the  expenses,  pfafnttff  th?^^^ 
and  further  to  pay  over  to  plaintiff  40Z.  per  quarter  of  his  ^"^o""'  fjl 

^  J  ^  tr      ~i  accounts  which 

(defendant's)  salary,  until  the  said  debts  should  be  fully  J^^^J^"'"^^^^"^^ 
settled ;  and  that,  by  the  said  agreement,  plaintiff  agreed  and  also  to  pay 

\  &  r  a  plaintiff  40^.  a 

to  advance  a  sovereign  per  week,  and  the  rent  of  5L  55.,  quarter  on 

also  Mr.  Moxey  5L  35.  2d..,  and  Mr.  Morrison  5L  per  the^saidXbts^^ 

quarter  out  of  the  said  40/.,  which  would  become  due  Jetded  ;^  and^^^ 
respectively  on  the  first  days  of  January^  April,  July, 
and  October,    And  that,  in  consideration  of  the 


plaintiff  agreed 
to  advance  to 
defendant  \l. 
per  week,  and 
certain  other 
sums,  out  of 
the  sums  of 
40/. ;  that,  in 

And  although  plaintiff  on  &c.,  and  on  divers  other  days  consideration  of 
&c.,  paid  for  defendant  to  divers  persons,  to  wit,  &c.  mSe,*de^fen^dTrit 

agreed  to  per- 
form the  con- 
tract on  his 
part;  that 
plaintiff  paid 
debts  for  de- 
fendant to 

divers  persons  (naming  them)  to  the  amount  of  281/. ;  that  the  whole  amount  of  debts  was 
not  yet  settled ;  and  that  several  sums  of  40/.  had  become  due  from  defendant  under  the 
agreement,  which  had  been  paid  to  the  amount  of  160/.  only,  but  the  rest  were  unpaid. 

Plea,  as  to  two  of  the  sums  of  40/.,  that,  before  they  became  due,  plaintiff  had  omitted 
to  pay  certain  of  the  debts  due  to  creditors  of  defendant  (naming  them),  other  than  the 
creditors  named  in  the  declaration,  which  he  might  have  paid ;  and  had  also  omitted,  after 
the  last  payment  of  40/.,  to  pay  defendant  1/.  per  week;  wherefore  defendant  in  a 
reasonable  time,  and  before  the  two  sums  in  question  were  due,  rescinded  the  contract. 

Replication,  that,  before  and  at  the  time  of  the  last  payment  of  40/.,  defendant  was 
indebted  to  plaintiff  in  the  sum  of  50/.  and  more,  in  respect  of  the  monies  paid  by  plaintiff 
for  defendant  as  in  the  first  count  mentioned ;  and  that  the  said  40/.  was  insufficient  to 
discharge  the  amount  in  which  defendant  was  so  indebted  to  plaintiff,  and  for  whicli  the 
agreement  was  a  security : 

Held,  that  the  plea  was  bad,  as  shewing,  at  most,  only  a  partial  failure  of  performance 
by  the  plaintiff,  which  did  not  authxjrise  the  defendant  to  rescind  the  contract. 


in  consiaeration  or  me  pre- 
mises, and  of  plaintiff's  promise  to  perform  the  agree- 
ment, defendant  promised  to  perform  &c.  on  his  part. 


(naming  them),  divers  accounts,  being  debts  due  and 
owing  from  defendant  to  those  persons  respectively,  and 
amounting  in  the  whole  to  a  large  &c.,  to  wit  281/.,  the 


Quaere,  whether  the  replication  was  good. 

R  r  2 


Held,  by  Coleridge  J.,  that  it  was  bad. 
full 
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1836.  full  amount  of  which  accounts  defendant  was  Hable  to, 
and  ouffht  to  have  paid  to  plaintiff  according  to  the 

Franklin  &  f  r  b 

against  agreement,  whereof  &c.  (notice  to  defendant):  and 
although  since  the  making  of  the  agreement,  and  before 
the  commencement  of  this  suit,  divers,  to  wit,  five  of  the 
sums  of  40Z.  in  the  agreement  mentioned,  have  become 
due  from  defendant  to  plaintiff  according  to  the  agree- 
ment, to  wit,  on  October  1st  1833,  and  the  first  days  of 
January^  April,  July,  and  October  1834,  and  although 
the  debts  mentioned  in  the  agreement  have  not  been 
fully  settled,  and  although  defendant  hath  paid  a  part, 
to  wit,  160Z.  of  the  amount  of  the  said  accounts  so  paid 
as  aforesaid,  and  of  the  said  sums  of  40/.  so  due  as  afore- 
said, yet  &c.,  breach,  that  defendant  hath  not  paid  the 
residue  of  the  full  amount  of  the  said  accounts,  or  of 
the  said  sums  of  40/.  which  became  due  as  aforesaid, 
though  requested,  to  wit  on  &c.,  so  to  do ;  and  there  is 
now  due  to  plaintiff  &c.  The  same  count  also  charged 
a  breach  of  contract  by  defendant,  in  not  paying  ex- 
penses incurred  by  plaintiff  in  settling  the  accounts  paid 
as  aforesaid. 

Third  plea,  as  to  the  first  three  sums  of  40/.,  payment. 

Fourth  plea,  as  to  the  non-payment  of  two  sums  of 
40/.,  alleged  in  the  declaration  to  have  become  due  July 
1st  and  October  1st, '  1834:  that  long  before  the  same 
or  either  of  them  became  due,  to  wit,  May  1st,  1834, 
and  on  divers  other  days  and  times  afterwards,  and 
before  the  said  1st  oi  July  1834,  there  were  persons,  to 
wit,  &c.  (mentioning  three  persons  different  from  those 
named  in  the  declaration),  the  residue  of  the  said  persons, 
to  whom  defendant,  at  the  time  of  the  making  of  the  said 
agreement,  was,  and  then  still  continued,  indebted  in 
divers  sums  of  money,  whereof  plaintiff  then  had  no- 
tice, and  plaintiff  could  and  might  then  have  fully  paid 

or 
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or  otherwise  settled  their  said  debts,  had  he  used  due  and  1836. 
reasonable  care  and  diligence  in  that  behalf;  but  plain- 

Franklin 

tiff  did  not  nor  would  fully  pay  or  settle  the  same,  and  against 

Miller. 

carelessly  and  negligently  suffered  and  permitted  the 
same  to  be  and  remain  unpaid  and  unsettled.  And 
defendant  further  saith  that,  although  he  did  afterwards, 
to  wit,  April  1st  1834,  pay  to  plaintiff  the  said  sum  of 
40/.  to  be  by  defendant  paid  to  plaintiff  on  that  day 
for  the  purposes  in  the  said  agreement  mentioned  ;  yet 
plaintiff  did  not,  nor  would,  thereout  or  otherwise,  at 
any  time  afterwards,  although  often  requested  so  to  do, 
advance  to  defendant  a  sovereign  per  week,  but  wholly 
neglected  so  to  do ;  and  thereupon  defendant,  within  a 
reasonable  time  then  next  following,  and  before  the  said 
last  mentioned  sums  of  40/.  became  due  and  payable,  to 
wit.  May  20th  1834,  rescinded  and^  put  an  end  to,  and 
abandoned  the  said  agreement,  and  gave  plaintiff  notice 
thereof,  and  that  defendant  should  not  require  plaintiff 
to  perform  the  same  in  any  thing  further  on  his  part 
and  behalf  to  be  performed  and  fulfilled.  Verification. 

Replication  to  the  fourth  plea,  that,  before  and  at  the 
time  when  defendant  paid  plaintiff  the  sum  of  40/.  in 
that  plea  alleged  to  have  been  so  paid,  defendant  was 
indebted  to  plaintiff  in  a  large  sum  of  money,  to  wit, 
50/.  and  more,  for  and  in  respect  of  the  said  money 
paid  by  plaintiff  for  defendant  as  in  the  said  first  count  is 
mentioned ;  and  that  the  said  last  mentioned  sum  of  40/., 
at  the  time  when  the  same  was  paid  by  defendant  to 
plaintiff,  was  of  less  amount  than,  and  was  insufficient  to 
satisfy  or  discharge,  the  said  money  in  which  defendant 
was  indebted  to  plaintiff  as  last  aforesaid,  and  for  which 
money  the  said  agreement  in  the  said  first  count  men- 
tioned was  then  a  security  to  plaintiff.  Verification. 

K.  r  3  Demurrer 
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Demurrer  to  the  replication,  assigning  for  causes, 
that,  although  the  defendant  hath,  in  his  fourth  plea, 
alleged  that  he  paid  plaintiff  the  40Z.  for  the  purposes 
of  the  agreement,  the  plaintiff  hath  not  in  his  replication 
shewn  any  excuse  for  not  applying  it  to  those  purposes, 
and  hath  endeavoured  to  apply  it  to  other  purposes  and 
debts  which  by  law  he  could  not  do ;  that  the  replica- 
tion does  not  specifically  shew  how  the  40/.  was  appro- 
priated, nor  what  was  the  subject-matter  of  the  debt 
due  from  defendant  to  plaintiff;  that  the  replication 
is  a  departure;  and  that,  although  defendant  in  his 
fourth  plea  hath  shewn  another  breach  by  plaintiff  of  the 
said  agreement  sufficient  to  enable  defendant  to  rescind 
the  same,  plaintiff  hath  not,  by  his  replication,  traversed 
or  denied,  or  confessed  and  avoided  the  said  breach, 
and  hath  admitted  it.    Joinder  in  demurrer. 

R.  V.  'Richards  in  support  of  the  demurrer.  The 
replication  admits  that  the  sum  of  40/.  was  received, 
and  was,  by  agreement,  to  be  appropriated  to  a  par- 
ticular purpose.  It  could  not  be  applied  to  a  different 
one,  by  making  a  set-off  of  the  demand  to  which  it  was  so 
applied.  The  question  then  may  be,  whether  the  fourth 
plea  is  one  which  would  be  bad  on  general  demurrer. 
Now,  whether  the  word  "  rescinded "  be  correctly 
used"  in  the  plea  or  not,  still,  where  two  parties  have 
agreed  to  do  certain  acts  concurrently,  and  one  seeks 
to  enforce  performance  by  the  other,  it  is  a  sufficient 
answer  that  he  himself  has  not  fulfilled  his  part  of  the 
contract.  The  defendant  here  was  not  bound  to  go  on 
paying  the  sums  of  40/.  although  they  were  not  pro- 
perly applied.    In  Withers  v.  Reynolds  («),  where  the 

(a)  2  jff.  ^  Ad.  882. 

defendant 
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defendant  agreed  to  supply  the  plaintiff  with  straw  at 
so  much  per  load,  to  be  paid  for  (as  the  Court  construed 
the  agreement)  on  delivery,  it  was  held  that,  on  the 
plaintiff's  refusal  to  continue  paying  on  delivery,  the 
defendant  might  leave  off  sending  straw,  and  that  he 
was  not  obliged  to  go  on  with  the  supply  and  bring  a 
cross-action.    The  judgments  of  the  Court  in  that  case 
apply  to  the  present.    The  plaintiff  here  was  to  pay  a 
sovereign  per  week  out  of  the  40/.  which  the  defendant 
was  to  advance.    By  ceasing  to  pay  the  sovereign,  he 
virtually  put  an  end  to  the  contract.    [^Coleridge  J.  Is 
not  there  a  distinction  between  a  partial  and  a  total 
non-performance  ?]     In   Withers  v.  Reynolds  {a)  the 
plaintiff  had  only  refused  to  pay  for  one  load  of  straw ; 
yet  the  defendant  was  held  to  be  discharged  from  his 
contract. 

W.  ClarJcson,  contra.  The  replication  is  good.  The 
declaration  shews  that  the  payments  of  40Z.  by  the 
defendant  were  to  be  antecedent  to  those  which  the 
plaintiff  was  to  make,  but  that  the  plaintiff  had,  in  fact, 
paid  a  considerable  sum,  in  advance,  to  certain  persons 
named.  Then  the  plea  alleges  that  before  Jidy  1,  1834, 
there  were  persons  (naming  them)  whom  the  plaintiff 
might  have  paid  but  did  not,  and  that,  although  the 
defendant  on  April  1st,  1834,  paid  the  plaintiff  40/.,  to 
be  applied  to  the  purposes  of  the  agreement,  yet  the 
plaintiff  did  not  afterwards  advance  the  sovereign  per 
week.  To  the  new  matter  so  alleged,  the  replication  is. 
an  answer.  It  states  that,  when  the  40/.  was  paid  on 
April  1st,  1834,  the  defendant  was  indebted  to  the 


1836. 

Franklin 
against 
Miller. 


(a)  2  jB.  ^  Ad.  883. 

R  r  4 
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1836.      plaintiff  in  a  large  sum,  for  money  paid  by  the  plaintiff, 
as  stated  in  the  first  count,  that  is,  in  discharge  of  the 

Franklin 

against  debts  there  referred  to,  beyond  the  amount  advanced 
by  the  defendant.  It  does  not  (as  is  suggested  on  the 
other  side)  claim  to  appropriate  the  40Z.  to  demands  of 
the  plaintiff  on  other  accounts  than  those  comprehended 
in.  the  agreement.  The  replication  here  is  like  the  sur- 
rejoinder in  Calvert  v.  Gordon  («),  which  was  held  good. 
The  plaintiff  shews  that  he  has  performed  his  contract 
as  long  as  he  had  the  means.  The  fourth  plea  discloses 
no  act  done  by  him  which  could  warrant  the  defendant 
in  rescinding  the  contract.  On  this  point  Withers  v. 
Reynolds  {a\  and  particularly  the  judgment  oiPatteson  J. 
there,  is  an  authority  for  the  plaintiff. 

i2.  V,  Richards^  in  reply.  One  object  of  the  agree- 
ment was,  that  out  of  the  40Z.  the  plaintiff  should  be 
enabled  to  pay  the  defendant  a  sovereign  per  week. 
The  plaintiff  cannot,  in  his  replication,  set  up  a  right 
to  retain,  inconsistent  with  the  stipulations  of  his  agree- 
ment. 

Lord  Denman  C.  J.  The  defendant,  by  his  plea,  says, 
"  true  it  is,  I  did  not  pay  the  sums  claimed,  but  there 
were  some  debts  which  you  might  have  paid  and  have 
not,  and  you  have  not  paid  me  the  sovereign  per  week ; 
therefore  I  have  rescinded  the  contract."  And  this  is 
said  when  the  plaintiff  is  considerably  in  advance.  It 
is  clear  that  the  defendant  had  no  right  to  treat  the  con- 
tract as  rescinded.  That  is  illustrated  by  the  judgment 
of  Patteson  J.  in  Withers  v.  Reynolds  (Z>),  where  it  is  said, 

(a)  n  B.^  C.  809.  (6)  2B.  8f  Ad.  882. 

'  If 
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"If  the  plaintiff  had  merely  failed  to  pay  for  any  par-  1836. 

ticular  load,  that,  of  itself,  might  not  have  been  an 

excuse  to  the  defendant  for  delivering  no  more  straw."  against 

Miller. 

As,  therefore,  the  defendant,  here,  has  not  shev^^n  a 
valid  excuse  by  his  plea,  it  is  unnecessary  to  ^£onsider 
whether  or  not  the  replication  be  bad. 

LiTTLEDALE.  J.    With  respect  to  the  plea,  the  plain- 
tilF  may  say,  "  assuming  that  there  has  been  a  default 
made  as  to  my  part  of  the  contract,  it  is  only  a  partial 
breach,  and  the  defendant's  argument  would  go  the 
length  of  insisting  that  if  I  had  in  any  one  week  omitted 
to  pay  the  sovereign,  he  might  put  an  end  to  the  con- 
tract, and  deprive  me  of  all  the  money  I  have  paid  in 
advance :  for  he  states  that  he  has  rescinded  the  agree- 
ment altogether."    It  is  a  clearly  recognised  principle 
that,  if  there  is  only  a  partial  failure  of  performance  by 
one  party  to  a  contract,  for  which  there  may  be  a  com- 
pensation in  damages,  the  contract  is  not  put  an  end  to. 
In  Boofie  v.  Ei/re  (a),  which  was  an  action  of  covenant 
on  a  deed  whereby  the  plaintiff  conveyed  to  the  defend- 
ant the  equity  of  redemption  of  ^  a  plantation  with  the 
stock  of  negroes  upon  it,  in  consideration  of  an  annuity, 
and  covenanted  that  he  had  good  title  and  was  lawfully 
possessed  of  the  negroes,  and  the  defendant  covenanted 
that,  the  plaintiff  performing  every  thing  in  the  deed  con- 
tained on  his  part,  he  would  pay  the  annuity,  and  the 
breach  alleged  was  non-payment,  the  defendant  pleaded 
that  the  defendant  was  not  lawfully  possessed  of  the 
negroes.     On  demurrer  to  the  plea,  Lord  Mans/ield 
said,  "  The  distinction  is  very  clear.    Where  mutual 

(a)  1  H.  Bl.  273.  note  (a). 

covenants 


Miller. 
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1836.  covenants  go  to  the  whole  of  the  consideration  on  both 
Frankl  n  ^^^^^9  ^^^y  mutual  conditions,  the  one  precedent  to 
against  the  Other.  But  where  they  go  only  to  a  part,  where 
a  breach  may  be  paid  for  in  damages,  there  the  defend- 
ant has  a  remedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent.  If  this  plea  were  to  be 
allowed,  any  one  negro  not  being  the  property  of  the 
plaintiff  would  bar  the  action."  So  here,  it  cannot  be 
contended  that,  if  in  any  one  week  the  sovereign  had  been 
unpaid,  that  default  would  put  an  end  to  a  contract 
made  up  of  several  stipulations,  some  of  which  have 
been  executed.  It  is  immaterial  to  consider  whether 
or  not  the  replication  be  good. 


Williams  J.  concurred. 

Coleridge  J.  I  think  both  the  replication  and  the 
plea  bad.  The  plea  is  not  good,  unless  one  party  to  a 
contract  like  this  may  treat  it  as  rescinded,  if  the  other 
fails  in  the  slightest  degree  to  perform  his  part  of  it. 
The  rule  is  that,  in  rescinding  as  in  making  a  contract, 
both  parties  must  concur.  In  Withers  v.  Reynolds  {a) 
each  load  of  straw  was  to  be  paid  for  on  delivery. 
When  the  plaintiff  said  that  he  would  not  pay  for  the 
loads  on  delivery,  that  was  a  total  failure :  and  the  plain- 
tiff was  no  longer  bound  to  deliver.  In  such  a  case  it 
may  be  taken  that  the  party  refusing  has  abandoned 
the  contract.  The  present  case  is  different ;  and  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

(a)  2  ^.  ^  Ad.  882. 
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The  King  against  The  Inhabitants  of  Whiston.  Wednesday, 

January  27th. 

ON  appeal  against  an  order  of  two  Justices,  whereby  Under  stat. 

rrT7  1  ,  .        T  1    1     .       1  Ml  56  0.3.  c.  139. 

I  nomas  May  and  his  wite,  and  their  children,  were  sects,  i.  2., 

removed  from  the  parish  of  Saint  Mary  in  the  town  of  prentice  is^" 

Nottingham  to  the  township  of  Whiston  in  the  West  parish  iliran? 
Ridinff  of  Yorkshire,  the  sessions  confirmed  the  order, 

o  denture  is  not 

subject  to  the  opinion  of  this  Court  upon  the  following  valid  for  the 

*'  ^  J.  o  purpose  of  set- 

Case.  tlement,  unless 

notice  has  been 

The  pauper,  a  poor  boy  of  and  legally  settled  in  the  given  to  the 

overseers  of  the 

township  of  Dinnington  in  the  said  West  Riding,  was,  latter  parish, 

in  December  1818,  pursuant  to  an  order  of  two  Justices  se"ct!"2^.rbefore 

of  the  said  Riding,  bound  apprentice  by  the  church-  ^a/aiio^e^? 
wardens  and  overseers  of  the  poor  of  Dinnins'ton^  to  °^  ^P' 

*  °  peal  against  an 

James  Herrings  residing  within  the  township  of  Whiston  order  of  re- 
moval grounded 

in    the    same   Riding,    by   indenture    duly   signed  on  such  inden- 

and  allowed,  for  a  term  therein  mentioned ;  and  he  spondents  are 

-I    -r-r      .  1         1       •    1  r  i  not  bound  in 

served  Herring  under  the  indenture  tor  more  than  the  first  in- 

forty  days  in  Whiston.    The  township  of  Dinnington  is  Juch^notice^^^^ 

about  five  miles  from  the  township  of  Whiston;  each  ^ffherebeno 

^  evidence  to  the 

township  maintains  its  own  poor  separately ;  and  both  contrary,  the 

^  ^  .    .  notice  will  be 

are  within  the  same  county,  and  within  the  jurisdiction  presumed, 
of  the  peace  of  the  two  magistrates  who  made  the  order 
for  the  binding,  and  who  afterwards  signed  their  allow- 
ance of  the  indenture.  On  the  hearing  of  the  appeal 
at  the  general  quarter  sessions  for  the  town  and  county 
of  the  town  of  Nottingham,  the  respondents  refused  to 
call  evidence  to  prove  that  notice  was  given  by  the 
overseers  of  Dinnington  to  the  overseers  of  Whiston,  of 
their  intention  to  bind  out  such  apprentice,  no  evidence 

having 
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having  been  offered  by  the  appellants  to  prove  that 
such  notice  was  not  given.  The  question  for  the 
opinion  of  this  Court  was,  whether  the  respondents 
were  bound,  under  the  circumstances,  to  prove  that 
notice  was  given. 


Whitehurst^  in  support  of  the  order  of  sessions. 
First,  if  the  notice  was  not  in  fact  given  according  to 
'  Stat,  56  G.  3.  c,  139.  s.  2.  («),  the  binding  is  not  there- 
fore void.  The  object  of  the  statute,  as  appears  from 
the  preamble,  was  the  protection  of  poor  children 
by  enforcing  an  application  to  justices,  and  a  proper 
enquiry  by  them,  before  the  binding  takes  place.  Sect. 
5.  enacts,  "  that  no  settlement  shall  be  gained  by  any 
child  who  shall  be  bound  by  the  officers  of  any  parish, 
township  or  place,  by  reason  of  such  apprenticeship, 
unless  such  order  shall  be  made,  and  such  allowances 
of  such  indenture  of  apprenticeship  shall  be  signed,  as 
hereinbefore  directed ; "  but  that  cannot  mean  that  the 
settlement  shall  be  defeated  if  the  child  has  not  been 
bound  under  all  the  circumstailces  and  with  all  the  pre- 
liminaries required  by  the  previous  sections.  If  that 
were  so,  it  would  follow  that  the  master,  who  is  not 
called  upon  to  take  part  in  the  preliminary  proceedings, 

(a)  Stat.  56  G.  3.  c.  139.  s.  2.  (latter  part)  is  as  follows:  — "  Provided 
always,  that  no  indenture  shall  be  allowed  by  any  justice  of  the  peace  for 
the  county  into  which  such  child  shall  be  bound,  who  shall  be  engaged  in 
the  same  business,  employment  or  maiiufacture  in  which  the  person  to 
whom  such  child  shall  be  bound  is  engaged ;  and  notice  shall  be  given  to 
the  overseers  of  the  poor  of  the  parish  or  place  in  which  such  child  shall 
be  intended  to  serve  an  apprenticeship,  before  any  justice  of  the  peace  for 
the  county  or  district  within  which  such  parish  or  place  shall  be,  shall 
allow  such  indenture  ;  and  such  notice  shall  be  proved  before  such  justice 
shall  sign  such  indenture,  unless  one  of  such  overseers  shall  attend  such 
justice,  and  admit  such  notice." 

and 
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and  may  be  totally  a  stranger  to  them,  would  lose  the 
benefit  of  the  indenture,  and  would,  by  sect.  6.,  be  sub- 
ject to  a  penalty,  if  the  notice  here  in  question  were 
omitted.  It  is  sufficient  if  the  words  "such  order" 
and  "such  allowance"  in  sect.' 5.  be  taken  to  mean  an 
order  in  the  form  required  by  the  act,  and  an  allowance 
by  the  proper  justices.  [Lord  Denman  C.  J.  The 
notice  is  a  very  important  protection  to  the  child.  Cole- 
ridge J.  And  to  the  parish  into  which  he  is  bound.] 
Secondly,  it  was  at  any  rate  not  necessary  to  prove  the 
notice.  The  order  comes  in  question  incidentally,  and 
in  a  proceeding  to  which  it  is  merely  collateral.  An 
order  valid  on  the  face  of  it  is  produced ;  and  that, 
prim^  facie,  is  conclusive.  Where,  on  the  trial  of  an 
appeal,  one  party  produces  an  order  of  removal  unap- 
pealed  against,  the  justices  who  made  such  order  are 
presumed  to  have  taken  the  proper  steps  till  the  con- 
trary is  shewn.  This  is  a  similar  case.  A  culpable 
omission  must  be  proved  by  the  party  who  relies  upon 
it ;  the  opposite  party  is  not  bound  in  the  first  instance 
to  negative  such  omission :  Williams  v.  The  East  India 
Company  {a), 

M,  Z).  Hill,  on  the  same  side,  was  stopped  by  the 
Court. 

Milner,  contra,  after  citing  Hea:  v.  Threlheld  {b)  on  the 
first  point,  was  stopped  by  the  Court  as  to  this.  Then, 
as  to  the  second  point,  it  being  clear  that  the  notice  was 
essential,  the  respondents  were  bound  to  give  proof 

(a)  3  East,  192.  (6)  4^.  ^  Ad.  229. 

of 
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of  it,  as  of  other  facts  affirmed  by  them.  There  is  no 
ground,  in  ordinary  cases,  for  presuming  that  such  proof 
cannot  be  given.  The  appellants  here  are  called  on  to 
prove  a  negative,  and  that  in  a  case  where  the  facts  could 
not  be  v^^ithin  their  cognisance.  Under  the  new  poor 
law,  stat.  4  &  5  W,  4t,  c.  76.  s.  79.,  the  removing  parish 
sends  to  the  parish  which  is  to  receive  the  pauper  a  copy 
of  the  examination  upon  which  the  order  is  made ;  here 
the  appellants  had  not  even  that  information.  They 
could  not  be  supposed  to  know  what  passed  as  to  the 
allowance  of  the  indenture.  The  respondents,  who 
rely  on  the  indenture,  ought  to  have  that  knowledge ; 
they  could  have  obtained  it  from  the  pauper  before  they 
made  the  order ;  or,  at  least,  they  might  have  shewn 
that  they  had  instituted  every  proper  enquiry  without 
success.  They  are  not,  therefore,  entitled  to  have  the 
fact  of  notice  presumed  in  their  favour.  Pi'oof  of  a 
negative  is  never  required,  except  in  answer  to  some- 
thing (as  a  charge  of  crime)  prima  facie  established. 

Lord  Denman  C.  J.  I  think  this  is  a  clear  case, 
and  rests  on  broad  principles.  I  agree  in  the  general 
doctrine  stated  by  Mr.  Milner,  that  a  party  is  not  to  be 
called  upon  to  prove  a  negative,  except  where  there  is 
something  to  be  removed  by  him ;  but  here  was  affirm- 
ative evidence,  the  effect  of  which  the  appellants  had  to 
remove.  A  proceeding  had  been  taken  by  parties  exe- 
cuting an  important  public  duty ;  and  there  was  no  reason 
to  suppose  that  they  had  acted  incorrectly.  If  an  enquiry 
was  to  be  gone  into  on  that  subject,  the  difficulty  was  to 
be  encountered  by  those  parties  who  chose  to  say  that 
the  indenture,  which  appeared  a  legal  instrument,  was 

an 
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an  invalid  one.  The  respondents  had  made  a  strong 
prima  facie  case.  The  order  of  sessions,  therefore,  was 
right. 

LiTTLEDALE  and  Williams  Js.  concurred. 

Coleridge  J.  The  general  rule  is  that,  where  a  duty 
is  performed  by  a  public  officer,  he  is  presumed  to  have 
discharged  it  rightly.  That  presumption  arose  here, 
and  the  appellants  were  called  upon  to  meet  it  by  such 
proof  as  would  raise  a  counter-presumption.  In  Rex 
V.  Haslingfield  (a)  commissioners  under  an  inclosure  act 
had  altered  the  parochial  situation  of  a  road,  by  trans- 
ferring it  from  one  parish  to  another,  which  the  act  em- 
powered them  to  do,  after  giving  certain  notices ;  but  the 
first  parish  had  continued  to  repair  the  road.  A  question 
being  raised,  whether  or  not  the  giving  of  the  notices 
was  to  be  presumed,  the  Court  held  that  it  was  not. 
There  a  counter-presumption  was  raised  by  the  fact,  that 
the  practice  as  to  repair  had  continued  unchanged ;  but 
the  learned  Judge  who  tried  the  cause  said  that  "he 
should  have  had  no  difficulty  in  admitting  the  award,  if 
the  usage  had  been  pursuant  to  it,  presuming  that  the 
proper  notices  had  been  given." 

Orders  confirmed  (^). 

(a)  2M,^S.  558, 

(b)  See  Rex  v.  Witmi/,  Trinity  term  1836,  {May  28th)  post. 
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I:tr;t7th.       The  King  against  The  Inhabitants  of 

Pakefield. 

i^u^ran'd'^^*^  ^  O"^  appeal  against  an  order  of  two  justices  (dated 
lands,  from  7th  of  April  1834)  removing  Edmund  Reader  from 

Michaelmas  ^ 

1832  to  M-     the  parish  of  Pakefield  to  the  parish  of  Walpole,  both  in 

chaelmas  1833,  ,  .  ,  • 

for  30/.,  and  the  county  of  Sttffblk,  the  Sessions  quashed  the  order, 
occupation  at    subject  to  the  opinion  of  this  Court  on  the  following 

Michaelmas 

1832.    In  Jult/  ^^^^  ' 

signed^to^r.  Michaelmas  day  1832,  the  pauper,  who  had 

all  his  debts,     previously  been  settled  in  Walvole.  entered  upon  the 

securities,  i.  ./  ?  jr 

stock,  effects,    occupation  of  a  beer  house  and  several  acres  of  land  in 

utensils  in 

trade,  house-  PaJcefieldy  which  he  had  previously  hired  for  a  year  at 

furnitlire,  crops  a  rent  of  30/.  for  the  house  and  land,  and  10/.  for  cer- 

feveredfim-  tain  brewing  utensils  in  the  house,  and  continued  to 

hus™andry°^  occupy  the  house  and  land  until  July  following.  On 

cattle,  hve  and  the  l7th  of  that  month,  beinff  in  embarrassed  circum- 

dead  stock,  and  '  » 

all  other  per-     stances,  he  assiffucd  his  property  to  one  Waterson.  for 

sonal  estate  and  '  °  sr     sr  j 

effects,  to  have,  the  benefit  of  his  creditors,  by  a  deed  which  was  put  in, 

hold,  and  take 

the  said  monies,  and  which  was  to  form  part  of  this  case  («).  The  deed 
dead  stock"  and  was  executed  by  Waterson, 

all  other  the  q^^ 
premises  as- 
signed, to  W.y  on  trust  to  cultivate  the  lands  as  long  as  the  crops  then  growing  should  remain, 
and  to  sell  the  stock,  crops,  Sec,  and  receive  the  amount  of  the  valuation  to  be  made  as  be- 
tween outgoing  and  incoming  tenant  at  quitting  the  land  ;  and  W.  was  to  be  possessed  of  the 
monies,  on  trust,  first,  to  pay  costs  and  charges,  next  to  pay  the  rent,  taxes,  &c.,  which  were 
or  should  be  due  during  the  continuance  of  the  trusts,  and  next  to  pay  creditors  of  the 
pauper,  parties  to  the  deed.  In  August  1833,  W.  sold  the  stock,  effects,  and  crops,  v^^hich 
were  cut  and  carried  away  by  the  purchasers  ;  and  afterwards  W.  paid  the  rent  for  the  year 
out  of  the  produce  of  the  property  assigned.  Pauper,  by  himself  or  family,  occupied  the 
house  till  Michaelmas  1833. 

Held,  that  tliere  was  neither  an  undivided  occupation  for  the  year,  nor  a  payment  of  rent 
by  the  pauper,  to  satisfy  stat.  1  W.  4.  c.  18.  5.  1.  ;  and  that  no  settlement  was  gained. 

(a)  The  indenture  was  dated  17th  July  183S,  and  made  between 
Edmund  Reader,  of  the  first  part ;  Thomas  Waterson,  of  the  second  part ; 
and  the  several  creditors  signing  and  sealing,  of  the  third  part.    It  recited 

that 
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On  the  ]  st  of  August  following,  Waterson^  under  this 
deed,  sold  all  the  pauper's  stock,  farming  implements, 
furniture,  and  other  effects,  and  also  the  crops  then 

growing 


that  Reader  was  indebted  to  the  parties  of  the  third  part  in  the  sums 
respectively  set  opposite  their  names,  and,  being  unable  to  discharge  the 
debts,  had  agreed  to  assign  "  all  his  personal  estate  and  effects  whatsoever 
and  wheresoever"  to  Waterson ;  and  it  was  witnessed  that,  in  pursuance 
of  the  agreement,  and  in  consideration  of  10s.,  Reader,  at  the  request  and 
by  the  appointment  of  the  parties  of  the  third  part,  bargained,  sold,  and 
assigned  to  Waterson,  his  executors,  &c.,  "  all  and  singular  the  debts  and 
sums  of  money  now  due  and  owing  to  him  the  said  Edmund  Reader,  and 
all  securities  and  books  of  account  for  or  relating  to  the  same,  and  all 
and  singular  the  stock,  effects,  and  utensils  in  trade,  household  goods  and 
furniture  of  him  the  said  E.  R.,  and  also  the  crops  of  corn,  grain,  and 
hay,  whether  growing  or  severed,  muck,  summerland,  implements  of 
husbandry,  cattle,  live  and  dead  stock  of  him  the  said  E.  JR.,  now  being 
in,  upon,  or  about  the  messuage  or  tenement,  outhouses,  lands,  and  here- 
ditaments in  his  occupation  in  Fakejleld  aforesaid,  and  all  other  the 
personal  estate  and  effects  whatsoever  and  wheresoever  of  him  the  said 
E.  R.,  and  which  he  shall  be  possessed  of,  or  interested  in,  or  entitled  to, 
at  the  execution  of  these  presents  (the  necessary  wearing  apparel  of  him- 
self and  family  only  excepted),  and  all  the  estate,  right,  title,  and  interest 
whatsoever  of  him  the  said  E.  R.  in  and  to  the  same  and  every  part 
thereof ;  to  have,  hold,  demand,  receive  and  take  the  said  monies,  stock, 
effects,  and  utensils  in  trade,  household  goods  and  furniture,  corn,  grain,  hay, 
muck,  summerland,  implememts  of  husbandry,  cattle,  live  and  dead  stock,  and 
all  and  singular  other  the  premises  hereby  assigned,"  to  W.,  his  executors,  &c., 
as  and  for  his  own  goods,  &c.,  upon  trust  to  cultivate  and  manage  the 
lands  as  long  as  the  crops  now  growing  thereon  should  remain,  and  for  that 
purpose  to  employ  such  persons  as  he  should  think  proper,  and  use  the 
cattle  and  implements  then  on  the  premises  in  the  management  and 
getting  in  of  the  same ;  and  to  sell  the  stock,  effects,  crops,  &c.,  and  get 
in  the  debts,  &c.,  and  to  receive  the  amount  of  the  valuation  to  be  made 
on  the  land  as  between  outgoing  and  incoming  tenant  at  the  quitting  and 
giving  up  the  same.  And  it  was  declared  that  W.,  his  executors,  &c., 
should  stand  and  be  possessed  of  the  monies  that  should  arise  from  the 
sale,  &c.,  on  trust,  first  to  pay  costs  and  charges  of  preparing,  &c.  the  deed, 
and  carrying  the  trusts  into  effect,  and  of  managing  the  land,  and  next  "  to 
pay  and  discharge  the  rent,  rates,  taxes,  and  tithes  which  now  are,  or  at  any 
time  during  the  continuance  of  the  trusts  hereby  created  shall  be  due  and 
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The  King 
againd 
The  Inhabit- 
ants of 

PAKJEt"IELD. 


growing  upon  the  land :  the  crops  were  cut  dnd  carried 
away  by  the  purchasers,  but  the  straw  and  colder  were 
either  left  upon  the  premises  or  brought  back  for  the 
use  of  the  incoming  tenant :  part  of  the  furniture  was 
purchased  for  the  pauper ;  but,  after  the  sale,  he  was 
not  possessed  of  any  farming  implements,  or  any  stock, 
excepting  a  pig,  which,  after  the  crops  were  carried  off', 
was  turned  out  to  shack  upon  the  land.  The  pauper 
paid  no  rent  himself;  but  Water  son  paid  the  landlord 
30/.  105.  towards  the  rent,  20/.  135.  in  money  out  of  the 
produce  of  the  sale  of  the  pauper's  effects,  and  9/.  175. 
by  the  summertilths  and  muck  on  the  land,  and  certain 
fixtures  in  the  house  which  were  taken  by  the  landlord 
at  that  sum. 

The  pauper,  with  his  family,  consisting  of  his  wife  and 
four  children,  continued  to  live  in  the  house  and  carry 
on  the  business,  drawing  beer  there,  and  making  profit 
thereof ;  he  buying  it,  and  bringing  it  from  Lowestoft  as 
he  wanted  it ;  on  which  profit  he  lived  until  Tuesday  the 
8th  of  October  1833.  On  that  day  he  removed  to  a 
house  which  he  had  previously  hired  at  Yarmouth^ 
distant  about  twelve  miles  from  PaJcefield,  taking  with 
him  his  wife  and  three  children,  and  all  his  effects,  ex- 
cepting a  few  articles  of  furniture,  which  were  left  in  the 
house  at  Pakefield  because  the  w^aggon  employed  by 
the  pauper  to  remove  his  goods  was  not  large  enough 
to  carry  them.  All  the  things  left  behind  were  to  have 
been  sent  to  Yarmouth  on  the  following  day,  but  were 


owing  in  respect  of  the  premises  occupied  hy  him  the  said  E.  R."  and  the 
expenses  of  selling  and  collecting,  &c. ;  and,  lastly,  to  pay  the  residue 
among  the  creditors  becoming  parties  thereto  in  three  months,  rateably ; 
with  covenant  by  the  creditors  not  to  molest  or  disturb  E.  R.  &c. 

not 
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hot  in  fact  sent  until  the  Thursday,  The  pauper  left 
the  key  of  the  house  with  his  son,  with  a  command  not 
to  give  it  up  to  the  landlord  till  the  Michaelmas  day  ; 
the  son,  who  had  lived  with  his  father,  continued  to 
sleep  in  the  house,  having  his  clothes  and  chest  there 
until  the  Thursday  or  Friday;  and,  on  the  Friday^ 
which  was  Old  Michaelmas  day,  delivered  the  key  to  the 
landlord,  and  went  to  lodge  at  the  house  of  his  master, 
a  miller  residing  at  Pakefield,  with  whom  he  had 
boarded  from  the  day  his  father  left  the  parish.  The 
pauper  and  his  wife  and  three  children  continued  to 
reside  at  Yarmouth  from  the  8th  of  October  for  several 
months,  and  did  not  return  to  Pakefield  until  a  short 
time  before  they  were  removed  to  Walpole  under  the 
said  order.  The  question  submitted  by  the  sessions 
was,  whether  the  pauper  gained  a  settlement  in  Pake- 
Jield, 


1836. 


The  King 
against 
The  Inhabit- 
ants of 

PaKEFI£LI>. 


Biggs  Andrews,  and  Austin,  in  support  of  the  order 
of  sessions.  The  pauper  gained  a  settlement  by  hiring 
the  dwelling-house,  under  stat.  1  W,  4.  c.  18.  5.  1.  Two 
objections  will  be  made,  one  as  to  the  payment,  the 
other  as  to  the  occupation.  First,  the  rent,  to  the 
amount  of  10/.,  was  paid  by  the  person  hiring,"  the 
pauper.  It  is  not  necessary,  to  satisfy  the  act,  that 
the  payment  should  be  made  by  the  very  hands  of  the 
party  ;  his  property,  with  his  assent,  as  shewn  by  the 
deed,  and  without  assistance  from  any  other  quarter, 
satisfied  the  rent.  Secondly,  he  actually  occupied  for 
a  year,  from  Michaelmas  day  3  832  to  Michaelmas  day 
1833.  A  party  may  occupy  premises  without  actually 
residing  ;   per  Patteson  J.  in  Rex  v.  Willoughby  {a). 


(a)  Ante,  p.  150,  151. 

Ss  2 


Here 
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1836.       Here  the  son  held  the  key  to  the  end  of  the  year. 
The  King     Even  if  that  were  not  enough,  yet  the  absence  of  the 
against       pauper  for  the  few  days  at  the  end  of  the  year  would 

The  Inhabit-     ^     ^  ^ 

ants  of      not  break  the  occupation,  more  than  absence  for  a 

Pakefield. 

day  or  two  at  any  other  part  of  the  term.  No  other 
occupier  can  be  pointed  out.  As  for  the  assignment  of 
the  crops,  it  cannot  be  held  that  the  right  of  the  assignee 
to  enter  and  take  the  crops  destroyed  the  occupation  of 
the  pauper ;  the  keys,  and  the  control  of  the  house  and 
premises,  being  with  the  pauper ;  Bea;  v.  St,  Giles-in-the- 
Fields  {a).  The  pauper  could  have  maintained  trespass. 
To  hold  that  a  sale  of  the  growing  crops  puts  an  end 
to  the  occupation  of  the  land  >vould  be  carrying  the 
doctrine  of  Rex  v.  St,  Nicholas,  Colchester  [b),  and  Rex 
V.  St,  Nicholas,  Rochester  (c),  to  an  extent  never  yet 
contended  for. 

Manning,  contra.  First,  The  assignee,  under  the 
deed,  was  the  occupier,  he  having  acted  on  the  deed,  as 
appears  by  the  doctrine  assumed  in  Ho*w  v.  Kennett  {d) 
and  Carter  v.  Warne  {e)  ;  he  had  a  right  to  the  occupa- 
tion for  the  purpose  of  selling,  and  might  have  maintained 
trespass.  After  the  sale,  the  purchaser  would  be  the 
occupier.  A  party  who  takes  a  lease  and  assigns  it 
over  cannot  be  said  to  occupy  "  under  such  yearly 
hiring."  [Coleridge  J.  Can  you  call  this  an  assignment 
of  the  lease  ?]  In  Carter  v.  Warne  [e]  the  words  "  per- 
sonal property  "  were  held  sufficient  to  pass  a  lease. 
[J5.  Andrews.  The  crops,  on  that  construction,  need 
not  have  been  expressly  assigned.]    At  all  events,  the 

(a)  Ante,  p.  495.       (h)  2  A.     E.  599.       (c)  5  B.  4;  Ad.  219. 
(rf)  3A.  4;  E.  659.    S.  C.  5  N.  4;  M.  1.        (e)  M.  ^  M.  479. 

pauper 
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pauper  had  not  the  undivided  occupation.  Neither  has 
he  paid  the  rent ;  for  it  does  not,  in  effect,  come  from 
his  pocket. 

Lord  Denman  C.  J.  It  seems  to  me  that  neither 
the  requisite  of  occupation  nor  that  of  payment  is  satis- 
fied. The  assignment  denuded  the  pauper  of  his  right 
in  the  personal  property,  and  gave  the  assignee  power 
to  enter.  The  pauper  had,  therefore,  not  an  exclusive 
occupation.  Again,  when  he  had  parted  with  all  the 
personal  property,  and  ceased  to  have  a  control  over 
it,  a  payment  out  of  that  over  which  he  had  no  control 
was  not  a  payment  by  him. 


1836. 

The  King 
against 
The  Inhabit- 
ants of 
Pakefield. 


LiTTLEDALE  J.  There  was  no  actual  occupation 
under  the  statute.  The  pauper,  for  valuable  consider- 
ation, assigned  to  a  party  who  adopted  the  deed.  And 
w^e  can  hardly  say  that  a  payment  has  been  made  by  a 
party  who  has  previously  assigned  over  that  out  of 
which  the  payment  is  made. 

Williams  J.  It  seems  to  me  that  the  pauper  had 
not  an  undivided  occupation  after  he  had  parted  with 
part  of  the  right  of  possession  of  the  place  where  the 
crops  were  growing,  and  had  given  another  person  a 
right  to  enter  and  take  them  away.  Then,  as  to  the 
payment,  at  the  utmost  there  was  only  a  fund  provided, 
out  of  which  another  party  was  to  pay. 


Coleridge  J.    I  agree  on  the  last  point :  the  as- 
signee was  a  trustee,  only,  to  raise  a  fund  out  of  which 
the  payment  was  to  be  made.    As  to  the  occupation,  I 
cannot  agree  that  the  pauper's  interest  was  assigned 
S  s  3  over ; 
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The  King 
against 
The  Inhabit- 
ants of 
Pakefield. 


over ;  but  I  think  he  had  not  the  exclusive  occupation. 
And  this  might  be  inferred  from  the  language  in  which 
the  facts  are  stated ;  for  it  is  said  that  the  pauper  con- 
tinued to  reside  in  the  house.  The  assignee  had  clearly 
a  right  inconsistent  with  exclusive  occupation  by  the 
pauper. 

Order  of  sessions  quashed. 


January  27th. 


The  King  against  The  Inhabitants  of 
Harrington. 


A  printed  in- 
denture of  ap- 
prenticeship 
executed  on 
one  day,  but 
bearing  date 
on  another,  is 
not  void  by 
statutes  8  Ann. 
c.  9.  and 
5  G.  3.  c.  46. ; 
and  a  settle- 
ment may  be 
gained  by 
service  under 
it. 


appeal  against  an  order  of  justices,  whereby  Robert 
CooJc^  his  wife,  and  children  were  removed  from  the 
township  of  Manchester  in  the  county  of  Lancaster  to 
the  parish  of  Harrington  in  the  county  of  Cumberland, 
the  sessions  confirmed  the  order  (except  as  to  one  of 
the  children),  subject  to  the  opinion  of  this  Court  upon 
the  following  case :  — 

The  pauper  Robert  CooJc  had  a  derivative  settlement 
in  Harrington,  and  had  no  settlement  in  his  own  right 
unless  he  gained  one  under  the  circumstances  herein- 
after stated.  In  June  1815  he  was  bound  apprentice  to 
Michael  M^Craa,  2L  shv^smiih  in  Workington,  for  six  years. 
The  indenture  was  a  printed  form  filled  up,  and  had,  at 
the  foot  of  it,  the  notice  required  to  be  added  to  all  such 
printed  forms  by  5  G.  3.  c,  46.  5. 1 9  (a).    The  indenture 

bore 

(a)  Stat.  5  G,  3.  c.  46.  s.  19.  enacts,  that  all  printed  indentures,  &c., 
for  binding  apprentices  in  Great  Britain,  shall  have  the  following  notice 
printed  under  the  same :  — 

"  The  indenture,  covenant,  article,  or  contract,  must  bear  date  the  day 
it  is  executed ;  and  what  money  or  other  thing  is  given  or  contracted  for 
with  the  clerk  or  apprentice,  must  be  inserted  in  words  at  length ;  and 
the  duty  paid  to  the  stamp  office,  if  in  London,  or  within  the  weekly  bills 
of  mortality,  within  one  month  after  the  execution,  and  if  in  the  country, 

and 
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bore  date  13th  of  June  1813,  but  was  not  executed  in  1836. 
fact  until  June  1815  ;  it  was  properly  stamped,  and  re- 


The  KiKO 


gular  in  all  other  respects,  except  as  to  its  being  ante-  against 

The  lahabit- 

dated.     The  pauper  gained  a  settlement  by  service       ants  of 


under  it  in  Workington,  provided  a  settlement  could  be 
acquired  at  all  by  service  under  this  indenture.  The 
sessions  held  the  indenture  void ;  and  the  question  for 
the  opinion  of  this  Court  was,  whether  the  same  was 
void  on  account  of  its  being  antedated  or  not. 

Wighfman,  in  support  of  the  order  of  sessions.  The 
indenture  was  absolutely  void.  Stat.  8  Ann,  c,  9.  s.  35. 
enacts  that  the  full  sum  given  or  contracted  for  with  any 
such  apprentice  as  is  mentioned  in  sect.  32.,  shall  be  in- 
serted in  some  indenture  &c.,  which  shall  contain  the 
covenants  or  agreements  relating  to  the  service,  "  and 
shall  bear  date  upon  the  day  of  the  signing,  sealing,  or 
other  execution  of  the  same ; "  upon  pain  that  every 
master  or  mistress  to  whom  any  sum  shall  be  given  or 
secured  for  or  in  respect  of  any  such  apprentice,  which 
shall  not  be  truly  and  fully  so  inserted  and  specified  in 
sopie  such  indenture,  or  other  writing,  shall  for  every 
such  offence  forfeit "  &c.,  one  moiety  to  the  crown,  the 
other  to  the  party  who  shall  inform  &c.,  at  any  time 
after  the  executing  of  any  such  indenture  &c.,  or  making 
any  such  contract,  and  within  a  year  after  the  expiration 


Harrington* 


and  out  of  the  said  bills  of  mortality,  within  two  months,  to  a  distributor 
of  the  stamps,  or  his  substitute ;  otherwise  the  indenture  will  be  void, 
the  master  or  mistress  forfeit  501.,  and  another  penalty,  and  the  appren- 
tice be  disabled  to  follow  his  trade,  or  be  made  free." 

And  it  is  enacted,  that  if  any  printer,  stationer,  or  other  person,  shall 
sell  any  such  indenture  without  such  notice  being  printed  under  the  same, 
such  printer,  &c.  shall,  for  every  such  offence,  forfeit  10/. 

S  s  4  of 
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1 836.       of  the  time  of  service.    An  indenture  not  dated  accord- 
inff  to  this  clause  is  void,  by  the  rule  laid  down  in  Slade 

The  King  °  . 

against       y.  Drake  (a\  that  "  affirmatives  in  statutes  that  intro- 

The  Inhabit- 
ants of       duce  new  laws,  do  imply  a  negative  to  all  that  is  not  in 

the  purview."    And  the  clause,  if  ambiguous,  receives 

a  legislative  exposition  from  stat.  5  G.  3.  c.  46.  s,  19. 

Armstrong,  contra.  The  statute  8  Ann,  c.  9.  s.  35. 
does  not  declare  the  indenture  void  if  not  dated  on  the 
day  of  execution,  or  otherwise  framed  according  to  the 
dh'ections  there  given.  If  it  had  the  effect  of  rendering 
an  indenture  void  which  was  not  properly  dated,  it 
would  also  avoid  an  indenture  in  which  the  sum  given 
or  contracted  for  with  the  apprentice  was  not  inserted. 
But  the  legislature  has  not  considered  it  as  so  operating, 
for  a  clause  (sect.  39.)  is  afterwards  introduced  ex- 
pressly avoiding  indentures  which  are  defective  in  the 
last  particular.  This  section  does  not  affect  indentures 
bearing  a  wrong  date^  and  its  provisions  cannot  be  im- 
ported into  sect.  35  for  that  purpose.  Stat.  5  G.  3.  c.  46. 
s.  1 9.,  enacts  nothing,  except  that  a  certain  notice  shall 
be  added  to  the  indenture,  and  that  parties  selling  it 
without  such  notice  shall  be  liable  to  a  penalty.  This 
clause  has  not  the  nature  of  a  declaratory  enactment.  In 
1  Nolan^s  Poor  Law,  521,  note  (1.),  it  is  enumerated 
among  the  provisions,  subsequent  to  stat.  8  Ann,  c,  9., 
which  do  not  affect  the  question  of  settlement.  At  com- 
mon law  a  deed  may  be  delivered  after  the  date;  Com, 
Dig,  Fait,  (B  3). 

Lord  Denman  C.  J.    It  is  contended  that  no  settle- 
ment could  be  gained  in  this  case,  because  the  inden- 

(a)  Hoh,  298. 

ture 
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ture  is  avoided  by  the  two  acts  of  parliament  which  1836. 
have  been  referred  to.     The  stat.  8  Ann,  c,9,  5.  35. 

The  King 

does  not  declare  such  an  indenture  void ;  it  merely  against 

The  Inhabit- 

enacts  that  the  indenture  of  apprenticeship  shall  bear       ants  of 

,  IIP  •  1   •  ^  'O  HakRINGTON. 

date  on  the  day  or  execution,  and  imposes  a  penalty,  it 
it  be  not  properly  dated.  Sect.  39.  enacts  that  for  certain 
contraventions  of  the  statute  the  indenture  shall  be 
void ;  and  among  them  is  one  of  the  omissions  mentioned  ♦ 
in  sect.  35.  We  cannot,  therefore,  by  implication, 
carry  on  to  the  thirty-ninth  section  a  class  of  omissions 
which  is  not  expressly  referred  to  in  it.  Then  comes 
the  stat.  5  G.  3.  c,  46.  That  is  an  act  for  altering, 
and  for  further  securing  and  improving,  the  stamp 
duties ;  and  it  requires  that  upon  every  indenture  there 
mentioned  there  shall  be  a  printed  notice,  telling  the 
contracting  parties  that  the  indenture  is  to  give  in- 
formation of  the  time  when  the  instrument  was  executed, 
and  what  money  or  other  thing  is  given  or  contracted  for 
with  the  apprentice ;  and  also  stating  that  the  duty  is  to 
be  paid  within  a  certain  period  after  the  execution  of 
the  indenture ;  and  further  that,  in  default  of  such  inform- 
ation being  furnished  by  the  indenture,  and  such  duty 
paid,  the  indenture  will  be  void.  But  there  are  no 
words  making  the  indenture  void  if  it  be  not  properly 
dated ;  and  probably,  in  the  clause  just  referred  to,  more 
was  thought  of  ensuring  payment  of  the  duties  than  of 
explaining  the  statute  of  Anne,  It  is  unnecessary  to 
consider  the  cases  (some  of  which  are  referred  to  in 
2  Dwarris  on  Statutes^  74" l,)?  where  it  has  been  held,  that 
an  instrument  declared  by  statute  to  be  void  is  only 
voidable.  Here  there  is  no  statute  which  declares  that 
an  indenture  shall  be  void  if  the  requisite  in  question 
be  not  fulfilled. 

Little- 
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1SS6.  LiTTLEDALE  J.    The  Stat.  8  Ann.  c,  9.  s.  35.  does  not 

TheK^G     ^^^^^        indenture  if  it  be  not  truly  dated,  but  only 
against      imposes  a  forfeiture.     In  sect.  39,  which  enumerates 

The  Inhabit- 
ants of      the  omissions  that  shall  avoid  an  indenture,  the  want  of 

HARftlNGTON.  ^  .  .      1     ,     -,  rx-., 

a  proper  date  is  not  included.    The  act  5  G.  3.  c.  46, 
^.  19  gives  a  notice  in  which  it  is  said,  in  terrorem, 
that  an  indenture  not  truly  dated  will  be  void ;  but  the 
*         statute  does  not  make  it  so. 


Williams  and  Coleridge  Js.  concurred. 

Orders  quashed. 


Friday,         Kelly  agaiust  The  Honourable  Edward  Henry 

January  29th.  ^ 

Roper  Curzon. 
An  affidavit  to     A    RULE  nisi  had  been  obtained  in  this  case  for 

hold  to  bail,  Jt\. 

stating  the  de-  setting  aside  the  capias  on  which  the  defendant 

indebted  to  the  had  been  arrested,  and  discharging  him  out  of  custody. 
money^haTand  The  grouud  was  the  insufficiency  of  the  affidavit  to 
defendant  for  ^^^^  hoxl^  which  Stated  that  the  defendant  was  in- 
of  plaintiff  and*"  ^^^ted  to  the  deponent,  the  plaintiff,  in  2350/.  *'for 
at  his  request,    money  had  and  received  by  him  the  said  Honourable 

but  not  adding 

that  it  was  re-    Edward  He7iry  Roper  Curzon,  for  and  on  account  of 

ceived  to  plain- 
tiff's use,  is      this  deponent,  and  at  his  request,"  but  the  money  was 

not  sworn  to  have  been  received  to  the  us^  of  the 

plaintiff. 


Alexander  now  shewed  cause.  It  is  sufficient  If  the 
affidavit  alleges  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum,  and  points  out  the  cause  of 
action :  Coppinger  v.  Beaton  [a).    If  the  defendant  was 

(a)  8  T.  R.  338. 

not 
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not  indebted  to  the  plaintiff  for  money  had  and  received,  1836. 
perjury  might  be  assigned  on  the  affidavit. 


Sir  John  Campbell,  Attorney-General,  contra.  Cop- 
pinger  v.  Beaton  [a)  has  been,  in  effect,  over-ruled  again 
and  again.  In  the  present  instance,  the  party  making  the 
afjfidavit  might  be  a  surety,  and,  if  indicted  for  perjury. 
Height  allege  that  he  swore  according  to  what  he  under- 
stood to  be  the  law.  After  citing  Cathrotm  v.  Hag-^' 
ger  {b),  and  Taylor  v.  Forbes  (c),  he  was  stopped  by  tb^ 
Court. 


Kellt 

against 

CURZON. 


,  Lord  Denman  C.  J.  It  is  perfectly  clear,  upon 
grounds  similar  to  those  stated  by  Lord  Tenterden,  in 
Pitt  V.  New  {d)  (which  case  is  supported  by  Reeves  v. 
Hucker  {e) ),  that  this  affidavit  is  insufficient. 

LiTTLEDALE  J.  Many  cases  may  be  put  in  which  1% 
may  be  said  that  money  was  received  "  for,  and  on  ac- 
count of,"  the  plaintiff ;  but  nevertheless  it  may  not  have 
been  received  to  his  use.  The  affidavit  must  allege  the 
facts  which  constitute  the  debt. 

Williams  J.  concurred  {g). 

Rule  absolute. 


(a)  8  T.  R.  338.  (6)  8  Hast,  106. 

(c)  U  Hast,  31 5.  (d)  8  B.  i|-  (7.  654. 

(e)  2  Cro,  ^  J,  44.    S.  C.  2  Tyt,  161.  (g)  Coleridge  J.  was  absent. 
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FridaT/,  The  King  against  Henrietta  Lavinia 

January  29tn. 

Greenhill. 


Where  a  per-  the  23d  of  October,  1835,  Benjamin  Cuffe  Green- 

son  supposed  y                 -  n 

tobeimpro-  nitl,  Esquire,  of  Knowle  Hall,  Somersetshire,  ob- 

tody^irbrought  tained  a  habeas  corpus,  commanding  his  wife,  Henrietta 

corpus,  thr^  Lavinia  Greenhill,  to  produce  the  bodies  of  their  three 

Court,  if  there  children  before  PattesonZ,  at  his  house.    The  writ 

appear  no 

ground  for       was  obtained  on  an  affidavit  by  Mr.  Greenhill,  stating 

restraint,  will  ''  ° 

order  that  such  that  he  had  been   residing  with  his  said  wife  and 

person  be  at 

liberty  to  go     children  at  Weymouth  till  the  23d  of  the  preceding 

where  he 

pleases,  and  September,  or  thereabouts,  when  Mrs.  Greenhill,  in  his 

sary^givrhhn  absence,  left  the  house  and  went  to  her  mother's  at 

the  protection  j^^eter,  where  she  had  ever  since  continued,  and  re- 

oi  an  omcer  in  '  ' 

going.  But,  if  fuse(j  to  return.    That,  after  her  departure,  September 

the  party  be  a  r  ?  ^ 

legitimate        26th,  her  brother  Captain  Macdonald,  at  her  instiga- 

child,too  ^  ^  '  ^ 

young  to  ex-  tion,  wcut  to  Weymouth,  broke  up  Mr.  GreenhilVs 
tion,  the  legal  establishment  there,  and,  without  his  authority,  took 
of  the^father;*  and  convcyed  the  said  children,  females,  aged,  respect- 
mother  hi  ively,  five  years  and  a  half,  four  and  a  half,  and  two 
TeT/of'the^''"  ^  ^^"^^  GreenhilVs  mother  at 
child  adversely  'Exeter,  where  thev  had  ever  since  been  in  the  custody 

to  him,  and  he  *' 

claims  it,  the     of  Mrs.  Greenhill.  against  the  will  of  Mr.  Greenhill ; 

Court  will  \^ 

oblige  her  to     and  that  he,  as  their  father,  claimed  the  custody  and 
^Nor  wi"uhis  posscssion  of  them  as  a  right,  which  he  would  not  in 
parled^frorn  on         ^ay  abuse.    The  children  were  brought  to  the 
'the  faXr  hls^'  ^^"^^  learned  Judge  in  obedience  to  the  writ;  but 

formed  an  adul- 
terous connection,  which  still  continues,  if  it  appear  that  he  has  never  brought  the  adul- 
teress to  his  house  or  into  contact  with  his  children,  and  does  not  intend  to  do  so. 

Semble,  that  the  child  would  not  be  given  into  the  father's  custody  if  it  appeared  that 
in  his  hands  it  would  be  exposed  to  cruelty  or  to  gross  corruption. 

their 
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their  further  attendance  was  dispensed  with,  it  being  1836. 
stated  by  Mr.  Chambers.  Mrs.  GreenhiWs  uncle,  that      '  ~ 

The  King 

they  would  be  at  his  house  in  the  immediate  neighbour-  against 

Greenhill. 

hood,  and  would  be  produced  in  ten  minutes,  when  it 
became  necessary.  And  affidavits  were  put  in  on  be- 
half of  Mrs.  Greenhill^  in  answer  to  that  of  her  husband. 
She  herself  stated  as  follows :  —  The  permanent  resi- 
dence of  Mr.  and  Mrs.  Greenhill  was  Knonxile  Hall.  Mr. 
Greenhill  was  in  the  habit  of  leaving  Mrs.  Greenhill  for 
short  periods,  during  which  the  children  were  under  her 
entire  controul.  In  the  summer  of  1835,  Mr.  Greenhill 
arranged  that  they  should  go,  with  the  children,  to  Wey* 
mouth  for  a  month  or  two ;  and  that  Mrs.  Greenhill  and 
the  children  should  proceed  from  thence  to  the  house  of 
her  mother  at  Eoceter^  about  the  1st  of  October.  The 
object  of  the  journey  to  Weymouth  was  amusement  and 
health.  They  arrived  there  about  July  11th,  and  oc- 
cupied furnished  lodgings.  Mr.  Greenhill  had  a  pleasure- 
yacht,  in  which  he  frequently  left  Weymouth  on  short 
excursions.  The  last  time  of  his  leaving  Mrs.  Greenhill 
there  was  September  Vth,  when  he  sailed  for  Portsmouth, 
after  which  he  went  to  London :  and  on  September  24th 
she  received  information  as  to  his  conduct,  which 
rendered  it  necessary,  in  her  opinion,  to  remove  im- 
mediately, with  her  children,  to  her  mother's  house  at 
Exeter.  She  accordingly  left  Weymouth,  and,  on  Sep- 
tember 26th,  had  her  children  conveyed  to  Exeter.  They 
remained  under  her  care,  at  her  mother's  house,  till 
October  27th ;  and  she  then,  in  obedience  to  the  habeas 
corpus,  brought  them  to  London,  where  they  resided, 
with  her,  at  the  house  of  her  uncle,  Mr.  Chambers.  Mrs. 
Greenhill  further  expressed  her  belief  that,  if  her  hus- 
band were  permitted  to  have  the  custody  and  controul 

of 
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1836.      of  the  infants,  their  welfare  and  interests  would  be 
The  King     pi'ejudicially  affected  thereby ;  and  that  her  husband's 

against      mother,  with  whom  it  had  been  suggested  that  they  might 
Grebnbill.  , 

be  placed,  was^  from  circumstances  which  the  affidavit 

set  forth  as  to  her  temper  and  disposition,  an  improper 
person  to  have  the  charge  of  them.  Mrs.  GreenJiill  also 
stated  that  she  had  not  herself  done  any  act  which 
could  render  her  unworthy  or  unfit  to  have  the  custody 
of  the  children;  and  that  her  husband  could  at  any 
time  have,  and  had  in  fact  had,  access  to  them  where 
they  then  were.  By  other  affidavits  it  appeared  that 
Mr.  GreenJiill  had,  during  the  years  18S4?  and  1835, 
lived  in  continued  adultery  with  a  Mrs.  Graham,  co- 
habiting with  her  at  various  lodgings  in  London  and  at 
Portsmouth ;  the  intercourse  at  the  latter  place  having 
been  still  carried  on  after  the  arrival  of  Mrs.  Greenhill 
and  her  children  at  Weymouth;  that  during  such  co- 
habitation Mr.  Gree7iMll  and  Mrs.  Graham  had  at  times 
assumed  the  names  of  Mr.  and  Mrs.  Greenhill^  and  Mr. 
and  Mrs.  Graham;  that  in  the  month  of  October,  in 
which  the  habeas  corpus  was  obtained,  they  were 
living  together  under  the  latter  names  at  a  lodging  in 
London  ;  and  that  in  that  month  he  had  acknowledged 
to  Mr.  Chambers,  the  uncle  of  Mrs.  Greenhill,  that  the 
adultery  was  still  continuing,  and  had  refused  to  part 
with  Mrs.  Graham  while  uncertain  of  a  reconciliation 
with  his  wife.  There  was  alsb  an  affidavit  that  Mr. 
Greenhill  had,  in  the  same  month,  gone  with  a  female 
to  a  common  brothel,  where  it  was  believed  they  had 
passed  the  night.  Mrs.  GreenhilVs  uncle  deposed, 
from  his  knowledge  of  the  character,  disposition,  and 
conduct "  of  Mr.  Greenhill,  that  he  was  not,  in  the  de- 
ponent's opinion,  a  fit  and  proper  person  to  have  the 

care 
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care  and  custody  of  the  children  ;  that,  if  they  were  en-  1836. 
trusted  to  him,  there  was  great  danger  that  they  would 

The  King 

not  be  properly  educated  ^nd  taken  care  of;  and  that  against 

.  GrEENHILL: 

Mrs.  (jcreenhiU  was  m  all  respects  a  proper  person  to 
have  the  care  and  custody  of  them.  The  grandmother 
of  Mrs.  Greenhill  deposed  to  the  same  effect,  and  that, 
if  the  children  were  placed  with  their  father,  there  was 
great  probability  that  they  would  be  "  brought  into  con- 
tact with  a  female  of  an  abandoned  and  profligate  charac- 
ter : "  and  she  also  stated  that  Mr.  GreenhilVs  mother 
was  an  improper  person  to  be  entrusted  with  the  child- 
ren, being  unkindly  disposed  both  towards  them,  and 
towards  Mrs.  Greenhill, 

After  the  suing  out  of  the  habeas  corpus,  and  before 
its  return,  a  petition,  founded  upon  the  above  affidavits 
on  behalf  of  Mrs.  Greefihill^  was  presented  to  the  Vice- 
Chancellor,  praying  that  it  should  be  referred  to  one  of 
the  Masters  of  the  Court  to  report  who  was  a  fit  and 
proper  person  to  be  the  guardian  of  the  said  infant 
children,  &c.  The  petition  was  heard,  and  dismissed, 
while  the  habeas  corpus  was  depending  before  Patteson  J. 
On  the  10th  of  November^  Patteson  J.,  after  taking  time 
for  consideration,  ordered  that  Mrs.  Greenhill  should 
deliver  up  the  children  to  her  husband.  In  the  then 
Michaelmas  term,  November  12th,  that  order  was  made 
a  rule  of  Court.  The  rule  was  served  on  Mrs.  Greenhill^ 
November  12th,  and  the  children  demanded:  but  she 
refused  to  give  them  up.  On  the  13th  a  rule  nisi  was 
obtained  for  an  attachment  against  Mrs.  Greenhill  for 
her  contempt.    In  the  same  term,  November  1 7th, 

Wilde  Serjt.  moved,  on  behalf  of  Mrs.  Greenhill,  for 
a  rule  calling  on  Mr.  Greenhill  to  shew  cause  why  the 

order 
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1836.  order  of  Patteson  J.  should  not  be  set  aside,  and  the 
~      rule,  making  it  a  rule  of  Court,  discharged.    The  motion 

against      was  grounded  on  an  affidavit  (among  others)  by  Mrs. 

Greenhilli  stating,  in  addition  to  facts  which  have  been 
already  mentioned,  that  the  children  had  been  always 
brought  up  under  her  personal  superintendence  and 
care,  and  that,  without  her  personal  attention,  their 
health  and  comfort  would  suffer ;  that,  according  to  her 
belief,  the  connection  between  Mr.  Greenhill  and  a  female 
of  immoral  character  still  continued ;  that  Mrs.  Greenhill 
had  had  two  interviews  with  him  since  she  came  to  Lon- 
don in  obedience  to  the  writ,  and  that  in  neither  did  he 
pledge  himself  to  put  an  end  to  such  connection ;  that, 
as  she  was  informed  and  believed,  he  had  taken  a  house 
for  the  said  female  for  a  term  of  years,  and  intended  to 
reside  with  her  permanently;  that  the  children  were 
kept  under  no  restraint,  were  attended  by  the  same 
nurse  as  when  they  were  at  Weymouth^  and  had  never 
been  withheld  from  their  father,  who,  on  the  contrary, 
had  been  offered  free  access  to  them  at  all  times ;  that 
Mr.  Greenhill  had  always  admitted  the  propriety  of 
Mrs.  GreenhiWs  conduct  as  a  wife  and  mother ;  that  he 
would  not  inform  Mrs.  Greenhill  how  he  intended  to 
dispose  of  the  children ;  that  Mrs.  Greenhill  had  insti- 
tuted proceedings  (which  were  then  depending)  in  the  Ec- 
clesiastical Court  for  a  divorce  and  alimony,  because  the 
conduct  of  her  husband  was  such  that  she  could  not  with 
propriety  reside  longer  with  him,  and  that  she  believed 
the  habeas  corpus  to  have  been  obtained  for  the  pur- 
pose of  affecting  that  suit ;  that  she  only  desired  per- 
mission to  continue  bestowing  upon  her  children  the 
same  personal  care  and  attention  which  they  had  hitherto 
received  from  her,  and  which  was  necessary  to  their  wel- 
fare; 
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fare ;  and  that  she  had  always  been  ready  and  willing, 
and  offered,  and  did  then  offer,  to  reside  in  any  place, 
save,  under  present  circumstances,  in  her  husband's  own 
house,  and  to  act  with  respect  to  the  said  children,  and 
their  management,  education,  and  disposal,  precisely  as 
her  husband  might  dictate.  She  further  stated  that  she 
would  consent  even  to  relinquish  the  custody  and  con- 
troul  of  the  children,  if,  by  the  rule  or  other  direction 
of  the  Court,  she  might  be  assured  of  permission  to  give 
them  her  personal  care  and  attention  during  their  tender 
years.  It  appeared  by  another  of  the  affidavits  now  put 
in,  that  Mrs.  GreenhilVs  age  was  twenty-four  and  that  of 
her  husband  twenty-eight. 

Wilde  Serjt.,  in  moving  for  the  rule^  stated  the  pro- 
posal of  Mrs.  Greenhill  to  be,  that  she  should  not  part 
with  the  children,  but  that  they  should  be  placed 
where  her  husband  should  appoint,  she  having  access 
to  them  for  the  purpose  of  giving  them  her  care  and 
attention,  subject  to  his  directions.  The  question  raised 
by  these  proceedings  is,  not  whether  the  father's  right 
over  his  children  be  paramount,  but  whether  the  rights 
of  the  mother  are  to  be  wholly  disregarded,  so  that  she 
may  not  claim  access  even  to  infants  within  the  age  of 
nurture.  The  law  cannot  require  that,  if  a  husband 
makes  his  own  house  unfit  for  his  wife's  residence,  his 
children  shall,  therefore,  be  deprived  of  the  maternal 
care  and  protection.  [Lord  Denman  C.  J.  Has  Mrs. 
Greenhill  gone  with  the  children  to  her  husband,  and 
made  the  proposal  you  now  mention,  and  has  it  been 
rejected  ?  Patteson  J.  All  that  appeared  before  me 
was,  that  she  had  left  her  husband's  house,  and  the 
children  in  it ;  that  her  brother  had  gone  to  the  house  and 

Vol.  IV.  T  t  brought 


1836. 

The  Kino 

against 
Gkeekhill. 
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1836.      brought  the  children  away  ;  and  that  Mrs.  GreenJiill  had 
then  gone  with  them  to  Exeter,  and  had  afterwards  said 

The  King 

against  she  would  not  deliver  them  up.]  The  place  she  left  was 
only  a  lodging-house,  taken  for  a  limited  time ;  and  she 
went  from  thence  to  the  place  which  her  husband  had 
appointed.  {JPatteson  J.  At  any  rate  she  went  much 
before  the  time.]  None  of  the  authorities  go  so  far  as  to 
bear  out  the  present  motion.  In  cases  where  the  child 
has  been  actually  in  the  father's  possession,  this  Court 
has  declined  to  interfere,  no  doubt  considering  its  power 
inadequate  to  alter  such  a  state  of  things ;  but  those 
cases  differ  from  the  present ;  and,  in  a  case  (that  ot 
Mr.  Lytton  {a) )  where  the  father  had  bound  himself  by 
an  agreement  in  articles  of  separation  to  allow  the 
mother  access  to  the  child,  the  Court  would  not  suffer 
him  to  take  it  from  the  school  at  which  it  had  been 
placed,  without  providing  for  the  future  access  of  the 
mother.  The  only  instances  in  which  the  Court  appears 
actually  to  have  taken  away  the  child  from  the  mother 
are  Sir  William  Murrai/s  case  (h)  and  Ex  parte 
M^Clellan  (c).  JPatteson  J.  In  that  case  the  child  had 
been  placed  at  a  school  by  agreement  between  the  father 
and  mother;  the  mother  persuaded  the  governess  to 
let  the  child  go  to  her  for  a  few  days,  under  a  promise 
to  restore  it,  and  then  kept  it.  I  thought  there  was  an 
absurdity  in  saying  that,  if  the  husband  took  the  child 
by  force,  the  Court  would  not  remove  it  from  his  pos- 
session, and  yet  that  it  would  not  assist  him  in  obtaining 
the  possession,  when  he  sought  it  by  the  legal  course  of 
a  habeas  corpus.]    Where  he  actually  has  the  custody, 

(a)  Cited  in  Rex  v.  Be  Manneville,  5  Eastj  222. 
(h)  Cited  in  Rex  v.  Be  Manneville,  5  East,  223. 
(c)  I  Bowl.  P.  C,  81. 

the 
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the  power  of  the  Court  is  limited  ;  where  he  has  it  not,  1836. 
the  Court  will  exercise  its  discretion  accordinff  to  the      '  ~ 

°  The  Kino 

circumstances.    In  Rex  v.  Smith  (a),  where  a  boy  was  against 

.  f  1  •  Greenhill. 

brought  up  by  habeas  corpus  at  the  instance  or  his 
father,  for  the  purpose  of  having  him  delivered  over  by 
an  aunt  who  kept  him,  the  Court,  over-ruling  Rex  v. 
Johnson  (b),  refused  to  do  more  than  order  him  to  be 
delivered  out  of  the  custody 'of  the  aunt,  and  inform  him 
he  was  at  liberty  to  go  where  he  pleased.  And  in  Rex 
V.  Sir  Francis  Blake  Delaml  {c)  Lord  Mansfield  states 
the  law  to  be,  that,  "  In  cases  of  writs  of  habeas  corpus 
directed  to  private  persons,  to  bring  up  infants,  the 
Court  is  bound,  ex  debito  justitiae,  to  set  the  infant  free 
from  an  improper  restraint :  but  they  are  not  bound  to 
deliver  them  over  to  any  body,  nor  to  give  them  any 
privilege.  This  must  be  left  to  their  discretion,  accord- 
ing to  the  circumstances  that  shall  appear  before  them." 
He  then  refers  to  the  two  cases  in  Strange,  just  cited, 
and  a  third.  Rex  v.  ClarJcson  {d),  and  adds,  "  The  true 
rule  is,  that  the  Court  are  to  judge  upon  the  circum- 
stances of  the  particular  case ;  and  to  give  their  direc- 
tions accordingly."  And,  in  the  case  then  before  the 
Court,  in  which  a  father  had  obtained  a  habeas  corpus 
to  bring  up  his  daughter.  Lord  Mansfield  said,  that 
there  was  no  reason  for  delivering  her  to  her  father,  and  ' 
the  order  was  that  she  should  be  discharged  from  all 
restraint,  and  be  at  liberty  to  go  where  she  would.  In 
Rex  v.  Wilson  {e\  which  came  before  this  Court  in 
1829,  on  the  application  of  a  father,  the  Court  refer- 
red it  to  the  Master  to  see  what  was  proper  as  to  the 

(a)  2  Stra,  982.  (6)  1  Stra.  519.    S.  C.  2  Ld,  Ray.  1333. 

(c)  3  Burr.  1434.  (d)  1  Stra,  444. 

{e)  See  p.  645,  note  (o),  post. 

T  t  2  custody ; 
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1836.  custody;  and,  in  Rex  v.  Bobbyn{a\  the  Court  refused 
The  King  the  father  have  the  custody  of  the  infant.  The 

against  object  of  the  writ  of  habeas  corpus  is  the  liberty  of  the 
Grkbnhill.  j 

party  detained ;  and  the  application  ought  properly  to 
come  from  him,  Hex  v.  Reynolds  (b),  Rex  v.  Edwards  (c) ; 
though,  where  the  party  himself  is  of  too  tender  years 
to  decide  upon  the  custody  in  which  he  ought  to  be, 
the  law  vests  the  discretion  on  that  subject  in  the  father. 
But,  where  he  attempts  to  use  that  discretion,  not  in  truth 
for  the  purpose  of  enforcing  his  own  rights,  but  to  take 
away  those  of  the  mother,  the  children  being  within  the 
age  of  nurture,  and  no  reason  being  shewn  for  abridging 
the  mother's  rights,  the  Court  will  at  least  interpose  so 
far  as  to  leave  the  father  such  a  qualified  dominion 
only,  as  the  circumstances  require,  and  as  may  be  con- 
sistent with  the  interests  of  the  children  themselves. 
The  whole  question  is,  whether  the  case  be  one  in  which 
the  Court  can  use  its  discretion ;  and  whether  the  rights 
of  the  husband  be  so  far  paramount  to  those  of  the  wife, 
that  she  has  no  right  to  stand  before  the  Court  enforc- 
ing any  claim.    A  rule  nisi  was  granted. 

In  opposition  to  the  rule,  affidavits  were  put  in  on 
behalf  of  Mr.  Greenhill,  to  the  following  effect :  —  Mr. 
GreenhilVs  solicitor,  Mr.  Browne,  swore  that,  before 
the  issuing  of  the  habeas  corpus,  he  had  gone  to  Mrs. 
Greenhill,  at  Exeter,  with  Mr.  GreenhilVs  sanction,  for 
the  purpose  of  effecting  a  reconciliation  or  arrange- 
ment, which,  however,  he  had  been  unable  to  bring 
about,  and  had  ultimately  demanded,  while  at  Exeter, 
that  the  children  should  be  placed  under  his  protection 
to  be  , taken  to  Knbwle  Hall;  that  Mrs.  Greenhill  refused 

(a)  See  p.  644,  note  («),  post.  (h)  6  T.  B.  497. 

(c)  7  T.  R.  745. 

this, 
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this,  and  the  habeas  corpus  afterwards  issued:  that  1836. 
Mr.  GreenhilL  in  his  communications  with  the  de-     _  ~ 

'  The  Kino 

ponent,,  had  evinced  great  affection  to  the  children,  and  against 

Greemhill. 

that  they,  in  an  interview  which  the  deponent  had  wit- 
nessed between  them  and  their  father,  had  shewn  a 
strong  attachment  to  him :  that,  upon  the  service  of  the 
rule  of  Court  of  November  lOth,  for  the  delivery  of  the 
children  by  Mrs.  Greenhill^  she  had  refused  to  give 
them  up,  and  expressed  her  determination  not  to  live 
again  in  the  same  house  with  her  husband:  and  that  she 
had  asked  him  what  he  meant  to  do  with  the  children, 
to  which  he  had  replied  that  he  should  take  them  to 
Knoiscle,  and  that  she  might  see  them  whenever  she 
pleased.  Mr.  Greenhill,  by  another  affidavit,  denied 
that  any  arrangement  had  been  made  with  his  consent 
for  Mrs.  GreenJiill  to  go  from  Weymouth  to  Exetei\ 
He  further  stated  that,  in  the  beginning  of  October  last, 
when  informed  of  his  wife's  reasons  for  leaving  Wey- 
mouth,  he  had  expressed  to  her  brother  and  uncle  his 
contrition  for  what  had  passed,  and  had  offered,  if  she 
would  forgive  him,  to  live  with  her  wherever  she 
wished,  and  to  give  up  his  intimacy  with  Mrs.  Graham^ 
and  that  he  had  made  other  attempts  at  reconciliation, 
without  success.  That  the  children,  if  taken  out  of  his 
custody,  would  lose  materially  by  family  arrangements, 
which,  to  his  knowledge  and  belief,  would  essentially 
affect  their  future  interests  :  that  his  wife  had  no  means 
of  supporting  them ;  that  the  children,  if  separated  from 
him,  would,  as  he  believed,  be  brought  up  in  detestation 
of  him ;  and  that  his  mother  was  a  very  proper  person 
to  be  entrusted  with  them:  that  he  had  (before  Mr. 
Browne  went  to  Exeter)  proposed  to  Mrs.  GreenhilVs 
attorney  that  she  should  leave  her  mother's  house  and 
T  t  3  live 
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'  '¥836.      live  somewhere  in  or  near  London^  in  which  case  he 
"   "7"      had  offered  that  she  might  have  the  children  under  her 

The  King  ° 

against      care,  but  this  had  not  been  acceded  to :  that  he  never 

Gr££NHILL. 

contemplated  for  a  moment  depriving  his  wife  of  the 
privilege  she  had,  as  a  mother,  of  seeing  her  children, 
and  had  repeatedly  expressed  himself  to  her  to  that 
effect:  that  Mrs.  Graham  had  never  seen  either  of  the 
children  or  Mrs.  Greenhill^  nor  had  he  ever  taken 
either  of  the  children  near  Mrs.  Graham!^  residence, 
or  Mrs.  Graham  to  Knawle  Hall  or  any  other  place 
where  his  children  or  wife  were,  nor  had  he  enter- 
tained the  thought  of  bringing  his  children  or  wife  in 
contact  with  Mrs.  Graham^  having  always  loved  his 
children,  and  been  loved  by  them,  with  the  warmest 
affection :  and  that  he  had  never  given  his  wife  occasion 
to  complain  of  any  unkindness  or  want  of  affection  in 
him  towards  them :  that  it  was  his  intention  to  take 
them  to  Knonde^  his  own  residence,  where  he  proposed 
they  should  reside  under  the  care  of  his  mother,  and 
where  he  had  always  been  ready  and  willing  that  his  wife 
should  have  free  access  to  them,  as  he  had  frequently 
told  her.  Upon  these  affidavits,  Talfourd  Serjt.,  in  the 
same  Michaelmas  term  (Nox)ember  24?th),  was  partly  heard 
in  opposition  to  the  rule;  but,  the  Court  suggesting  th^t 
some  agreement  might  perhaps  be  come  to,  the  rule 
was  enlarged  to  this  term.  From  affidavits  subsequently 
sworn  by,  and  on  behalf  of,  Mr.  Greenhill^  it  appeared 
that  Mrs.  Greenhill  had  left  Mr.  Chamber house  with 
the  children;  that  Mr.  Greenhill  had  since  made  un- 
successful attempts  to  discover  where  they  were,  and 
that,  from  information  he  had  obtained,  he  belieVedi 
that  Mrs.  Greenhill  had  taken  them  with  her  out  of 
kingdom. 

Sir 
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Sir  John  Campbell  Attorney^Genersili  Talfourd  Ser'^t       J  836. 
^nd  Wi^^lman.  now  shewed  cause  against  the  rule  for 
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setting  aside  the  order  of  Patteson  J.  against 
The  arguments  urged  against  the  rule  in  this  and  the  '  '  ^ 
preceding  term  were  as  follows  :  —  The  legal  power 
over  infant  children  is  in  the  father,  the  mother  has 
none ;  1  Bla.  Comm.  453.  It  has  been  held,  in  the  case 
of  removal  of  paupers,  that  a  bastard  child,  within  the 
age  of  nurture,  is  not  to  be  separated  from  the  mother  («); 
but  Rex  V.  De  Manneville  (Z>)  shews  that  the  principle  of 
that  ruling  does  not  extend  to  the  case  of  legitimate 
children,  and  that  the  custody  of  them  belongs  to  the 
father.  The  doctrine  of  that  case  was  recognised  in 
Ex  parte  M'Clellan{c),  and  in  Ex  parte  Skinner  [d),  where 
Best  C.  J.  (at  the  bar)  having,  as  referee,  then  made  an 
order,  by  consent  of  the  parents,  that  the  child  should  be 
■placed  with  a  third  person,  and  the  father  having  taken 
it  from  that  person,  the  Court  of  Common  Pleas  held 
that  they  had  no  authority  to  interfere.  In  the  cases 
which  have  been  cited,  of  Rex  v.  Smith  (^),  and  Rex  v. 
Sir  F»  B.  Delaml{g),  where  the  Court  refused  to  do 
more  that  set  the  infants  free  from  restraint,  they  were 
of  sufficient  age  to  exercise  a  choice  as  to  the  hands  in 
which  they  should  be :  and,  in  the  latter  case,  the  Court, 
at  the  time  of  discharging  the  infant,  suspected  the  father 
of  being  party  to  a  conspiracy  against  her.  In  Rex  v. 
Johnson  [h)  the  reason  assigned  for  delivering  the  child  to 
the  guardian  appointed  by  her  father  was,  that  she  was 

(a)  See  Rex  v.  Heml'mgton,  Cald.  6.  Note  [2]  to  Simpson  v.  Johnson, 
J  Doug.  9.  and  Ex  parte  Ann  Knee,  1  New  Rep.  148.  ' 
{b)  5  East,  221.  (c)  1  Dowl.  P.  C.  81. 

(rf)  9  JB.  Moore,  278,  where  many  cases  on  the  subject  are  referred  to. 
(e)  2  Stra.  982.  (g)  3  Burr.  1434. 

{h)  1  Stra.  579.  S.  C.  2  Ld.  Rai/m.  1333. 

T  t  4  too 


CASES  IN  HILARY  TERM 

too  young  to  judge  for  herself.  Blissefs  Case  [a)  is  the 
only  one  reported,  in  which  the  Court  has  directly  taken 
upon  itself  to  over-rule  the  father's  claim  where  the 
infant  was  too  young  to  form  a  choice.  In  Ea:  parte 
SJcinner  {b)  Best  C.  J.,  after  observing  that  the  Court  of 
King's  Bench,  on  applications  of  this  kind,  generally 
"  refer  the  parties  to  a  Master  in  Chancery^  who  may 
ascertain  whether  there  be  sufficient  property  to  provide 
for  the  support  of  the  childj  or  whether  it  might  be  made 
a  ward  of  that  Court,  or  he  might  appoint  a  guardian  to 
take  care  of  it,"  adds,  "  But  the  Court  of  Chancery  has 
a  jurisdiction  as  representing  the  King  as  Parens  Patrice^ 
and  that  Court  may  accordingly,  under  circumstances, 
control  the  right  of  a  father  to  the  possession  of  his 
child,  and  appoint  a  proper  person  to  watch  over  its 
morals,  and  see  that  it  receive  proper  instruction  and 
education."  Here  no  ground*  exists  for  such  an  inter- 
ference. It  cannot  be  contended  that  any  unkindness 
is  to  be  feared  on  the  father's  part.  The  power  of 
separating  children  from  the  father  on  account  of  im- 
morality in  him,  lies  in  the  Court  of  Chancery,  for 
reasons  which  are  discussed  by  Lord  Eldon  in  Welleslei/ 
v.  The  Duke  of  Beatifort  (c).  But,  supposing  that  such 
a  jurisdiction  could  be  exercised  by  this  Court,  there  is 
no  ground  for  coming  to  a  different  conclusion  from 
that  which  the  Vice-Chancellor  has  arrived  at  in  the 
present  case  on  the  same  statement  of  facts.  In  Wei* 
lesley  v.  The  Duke  of  Beaufort  (c)  (which  however  goes 
beyond  any  previous  case),  very  gross  misconduct  was 
imputed  to  the  father  ;  he  had  harboured  an  adulteress 

(a)  Lops  Hep,  748.  {h)  9     Moote^  278* 

(c)  2  22tM«.  Uep,  1< 

in 
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in  his  own  residence ;  and  the  separation  between  him 
and  his  children  had  originally  begun  with  his  own 
deliberate  consent.  Here,  the  adulteress  has  never  been 
brought  to  the  father's  house,  nor  into  contact  with  the 
children ;  and,  in  such  a  case,  adultery  is  not  a  sufficient 
ground  for  separating  the  children  from  their  father ; 
Ball  V.  Ball  (a).  Nor  was  there  in  the  present  case  any 
consent  by  Mr.  Greenhill  to  a  removal  of  the  infants 
out  of  his  control.  Assuming  that  Mrs.  GreenhilVs 
journey  to  Exeter  was  conformable  to  a  previous  arrange- 
ment with  him  (which  is  not  admitted),  he  had  con- 
sented only  to  their  going  there  on  a  visit,  not  to  their 
being  altogether  withdrawn. 

Sir  W.  W.  Follett  and  J.  Henderson^  contr^.  It  is 
not  contended  that  this  Court  should  assume  the  power 
of  the  Lord  Chancellor  to  separate  children  from  their 
father,  on  the  ground  of  immorality  in  him.  But,  they 
being  in  the  mother's  custody,  and  of  a  tender  age,  the 
Court  will  hesitate  to  enforce  an  order,  the  effect  of 
which  must  be,  not  only  that  they  shall  be  delivered  to 
the  father,  but  that  the  mother  shall  have  no  means  of 
superintending,  or  even  of  insisting  upon  access  to  them. 
For  in  Ball  v.  Ball  [a)  the  Vice-Chancellor  did  not 
even  grant  an  order  that  the  mother  should  have  "  ac- 
cess to  her  daughter  at  all  convenient  times."  No  pre- 
cedent has  been  cited  in  support  of  the  exercise  of 
authority  required  by  Mr.  Greenhill,  The  general 
proposition,  that  the  father  has  a  right  to  the  custody 
of  his  children,  is  not  disputed  on  the  part  of  Mrs. 
Greenhill;  nor  is  it  contended  that  the  mother  can 

(rt)  2  Sim.  35. 
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1 836.      apply  for  a  habeas  corpus  to  take  the  children  from  the 
Th7K~"      f^t^^r  •  but  the  question  here  is,  the  children  being  out 
against       of  his  hands,  what  order  the  Court  will  make,  if  any, 

GrREENHILL.       f,         i     -     i     '  i   T  t 

for  their  bemg  delivered  to  one  party  or  another.  The 
earliest  case  bearing  on  this  subject  is]  Rex  v.  Clark- 
son  (a),  where  a  party  assuming  to  be  the  husband  of  a 
female  obtained  a  habeas  corpus  for  the  purpose  of 
having  her  delivered  to  him ;  but  the  Court  would  in- 
terfere no  further  than  to  see  that  she  was  under  no 
restraint,  and  was  not  intercepted  in  returning  to  her 
guardian's  house,  whence  she  had  come.  The  subse- 
quent cases  as  to  children,  Rex  v.  Johnson  (3),  Rex  v. 
Smith  (c),  Rex  v.  Sir  F,  B.  DelamI  (d),  shew  that  the 
Court  is  at  least  not  bound  to  make  the  order  which  it  is 
now  sought  to  enforce,  at  a  father's  instance,  but  will  exer- 
cise a  discretion,  according  to  the  circumstances.  With- 
out controverting  the  doctrine  laid  down  in  Rex  v.  De 
Manneville  (^),  it  is  sufficient  to  say  that  the  case  is  no 
authority  for  the  present  order.  In  Ex  parte  M^Clel- 
lan  (g)  the  application  was  for  the  purpose  of  restoring 
a  child,  not  indeed  to  the  father  himself,  but  to  a  school- 
mistress with  whom  he  had  placed  her,  and  from  whom 
she  had  been  surreptitiously  taken  by  the  mother.  That 
case  merely  shews  that  the  Court  will  restore  a  child 
improperly  taken  from  under  the  father's  control ;  and 
there  no  such  difficulty  appeared,  as  in  the  present  in- 
stance, respecting  the  mother's  access.  Ex  parte  Skinner  {h) 
and  Ball  v.  Ball  {i)  were  cases  in  which  the  father  had 
the  actual  controul  over  the  child,  and  the  mother  sought 

(a)  1  Stra.  444.  {h)  1  Stra.  579.    .V,  C.  2  Ld.  Raym.  1333. 

(c)  2  Stra.  982.  (rf)  3  Burr.  1434. 

(e)  5East,22\,  (g)  1  Dowl.  P.  C.  81.  ;  and  see  p.  630.  ante. 

{h)  9  B.  Moore,  278.     (i)  2  Sim.  Rep.  35. 

to 
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to  interfere  with  that  con troul.    In  the  cases  of  illegr-  1836*. 

timate  children,  Rex  v.  Soper  (a),  Rex  v.  Hopkins  (b\  ' 

it  has  been  held  that  they  ought  to  be  in  the  mother**  against 

1         •  f  rrM  '  1  •  GreENHII 

custody  during  the  time  of  nurture.  The  considerations 
admitted  in  those  cases  ought  to  weigh  with  the  Court 
in  the  case  of  legitimate  children,  where  the  mother  ac- 
tually has  them  in  her  care,  and  where  it  is  the  father's 
fault  that  they  cannot  be  with  both  parents.  If  the 
Court  think  that  the  order  of  Patteson  J.  is  one  which 
a  judge  was  not  bound  to  make,  they  will  not  uphold 
it  under  the  circumstances.  Mrs.  Greenhill  is  willing  to 
abide  by  any  direction  of  the  Court  which  may  leave 
her  access  to  the  children.  [Lord  Denman  C.  J.  The  ^ 
children  are  not  in  Court ;  nor  have  we  any  certainty 
that  the  order  we  might  make  would  be  complied  with.] 
Their  presence  is  not  necessary  for  the  purpose  of  this 
application;  but  the  order  would  be  obeyed. 

Lord  Denman  C.  J.  As,  unfortunately,  the  attempts 
to  reconcile  the  interests  of  these  parties  have  failed, 
we  are  bound  to  pronounce  our  judgment  upon  the 
application  before  us.  There  is,  in  the  first  place,  no 
doubt  that,  when  a  father  has  the  custody  of  his  children, 
he  is  not  to  be  deprived  of  it  except  under  particular 
circumstances ;  and  those  do  not  occur  in  this  case ; 
for,  although  misconduct  is  imputed  to  Mr.  Greenhill^ 
there  is  nothing  proved  against  him  which  has  ev6r 
been  held  sufficient  ground  for  removing  children  from 
their  father.  If  we  look  strictly  at  the  evidence,  this 
will,  I  think,  be ,  found  a  case  falling  within  the  general 
rule  just  stated,  with  respect  to  the  custody,  for,  when 


(a)  5  T.  R.  278. 


(6)  7  East,  579. 

the 
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1S36.  the  children  were  in  a  house  rented  by  the  father,  and  in 
The  KiKo  charge  of  those  with  whom  he  had  appointed  that 

against  they  should  be,  the  mother's  conduct  in  causing  them  to 
be  removed  was  equivalent  to  taking  them  out  of  his  cus- 
tody :  and,  if  so,  then,  ex  concessis,  he  has  a  right  to 
claim  that  they  shall  be  restored.  But  I  think  that  the 
case  ought  to  be  decided  on  more  general  grounds; 
because  any  doubts  left  on  the  minds  of  the  public 
as  to  the  right  to  claim  the  custody  of  children  might 
lead  to  dreadful  disputes,  and  even  endanger  the  lives 
of  persons  at  the  most  helpless  age.  When  an  in* 
fant  is  brought  before  the  Court  by  habeas  corpus,  if 
he  be  of  an  age  to  exercise  a  choice,  the  Court  leaves 
him  to  elect  where  he  will  go.  If  he  be  not  of  that 
age,  and  a  want  of  direction  would  only  expose  him  to 
dangers  or  seductions,  the  Court  must  make  an  order 
for  his  being  placed  in  the  proper  custody.  The  only 
question  then  is,  what  is  to  be  considered  the  proper 
custody;  and  that  undoubtedly  is  the  custody  of  the 
father.  The  Court  has,  it  is  true,  intimated  that  the 
right  of  the  father  would  not  be  acted  upon  where  the 
enforcement  of  it  would  be  attended  with  danger  to 
the  child;  as  where  there  was  an  apprehension  of 
cruelty,  or  of  contamination  by  some  exhibition  of  gross 
profligacy.  But  here  it  is  impossible  to  say  that  such 
danger  exists.  Although  there  is  an  illicit  connection 
between  Mr.  Greenhill  and  Mrs*  Graham^  it  is  not  pre- 
tended that  she  is  keeping  the  house  to  which  the 
children  are  to  be  brought,  or  that  there  is  anything  in 
the  conduct  of  the  parties  so  offensive  to  decency  as  to 
render  it  improper  that  the  children  should  be  left  under 
the  control  of  their  father.  And  he  promises  the  same 
conduct  with  respect  to  them  for  the  future.  The  pre- 
sent 
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sent  rule  was  not  granted  because  the  Court  entertained  1836. 
much  doubt,  but  from  a  desire  to  avoid  increasing  the  The~KiNG 
misfortunes  of  this  family.    It  may  be  that  a  modified  agctinst 

Greenhill. 

order,  if  we  made  it,  would  be  obeyed  by  Mrs.  Green- 
hill;  but  I  do  not  feel  that  we  should  be  justified  in 
making  such  an  order:  and,  the  question  now  being 
whether  or  not  the  order  of  my  brother  Patteson  should 
be  obeyed,  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The  prac- 
tice in  such  cases  is  that,  if  the  children  be  of  a  proper 
age,  the  Court  gives  them  their  election  as  to  the  cus- 
tody in  which  they  will  be ;  if  not,  the  Court  takes  care 
that  they  be  delivered  into  the  proper  custody.  If  this 
were  a  case  in  which  the  father  and  mother  disagreed 
as  to  the  disposal  of  the  children,  and  they  were  brought 
from  a  distant  place  in  the  charge  of  some  other  person, 
and  each  of  the  parents  appeared  before  the  Court,  and 
claimed  the  custody,  there  is  no  doubt  that  the  Court 
would  give  it  to  the  father;  the  mother's  application 
would  not  be  attended  to.  Here  the  case  is  stronger ; 
the  children  were,  in  effect,  in  the  custody  of  the  father, 
in  a  place  selected  by  him ;  they  have  been  removed, 
and  he  only  seeks  to  bring  them  back.  On  the  ques- 
tion which  comes  before  us,  whether  or  not  the  learned 
Judge's  order  should  be  set  aside,  I  think  we  have  here 
no  right  (and  I  do  not  say  that  we  should  have  it  in  any 
case)  to  make  an  order  about  access  to  the  children 
or  interference  with  them.  We  can  only  discharge  the 
rule. 


Williams 
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1836.  Williams  J.  In  this  case,  as  it  came  before  my 
'    ~      brother  Patteson,  he  was  bound  to  decide,  in  point  of 

Ihe  KiNd 

against      law,  with  whom  the  custody  of  the  children  should  be. 

Gr££NHILL» 

In  general,  where  the  party  brought  up  by  habeas 
fiorpus  is  competent  to  exercise  a  discretion  on  this 
-point,  the  Court  merely  takes  care  that  the  option  shall 
be  left  free.  In  Rejc  v.  Si?'  F,  B.  Delaval  {a)  the  party 
was  of  such  an  age ;  and  the  Court  acted  accordingly. 
But  where  the  age  is  not  such  as  to  allow  the  exercise 
of  a  discretion,  and  there  is  a  controversy  as  to  the 
custody,  the  Court  must  decide ;  and  here  the  learned 
Judge,  having  no  doubt  of  the  law  (and  I  accede  to  his 
view  of  it),  made  the  order  in  question,  giving  the  cus- 
tody to  the  father.  Then  is  there  any  thing  shewn 
which  can  induce  us  to  suspend  or  set  aside  that  order  ? 
It  has  been  held  (b)  that  the  fact  of  a  father  having 
formed  an  improper  connection  is  not  of  itself  sufficient 
reason  for  separating  his  children  from  him.  The  same 
question  was  before  my  brother  Patteson,  and  is  now 
before  us  for  reconsideration.  The  right  is  in  the 
father,  and  must  take  effect. 

Coleridge  J.  The  single  question  before  the  Court 
is,  whether  or  not  this  order  shall  be  discharged.  It  is 
important  to  consider  the  circumstances  under  which 
the  order  was  made.  A  habeas  corpus  issued,  and  was 
obeyed.  The  mother  and  children  were  before  the 
learned  Judge;  but  it  was  then  arranged  that,  during 
the  future  attendance,  the  children's  presence  should  be 
dispensed  with.    There  was  not,  therefore,  any  thing 

(a)  3  Burr.  1434.  (6)  Ball  v.  Bally  2  Sim,  35. 

special 
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special  in  the  order  ultimately  made;  it  was  only  what  1836. 
the  learned  Judge  might  have  said  verbally  to  the  The"K~ 
father  if  the  children  had  been  in  attendance  with  the  against 

Greenhill. 

mother,  "  You  are  entitled  to  the  custody  of  these 
children."  The  rule,  then,  is  to  be  considered  upon 
purely  legal  principles.  A  habeas  corpus  proceeds  on 
the  fact  of  an  illegal  restraint.  When  the  writ  is 
obeyed,  and  the  party  brought  up  is  capable  of  using  a 
discretion,  the  rule  is  simple,  and  disposes  of  many 
cases,  namely,  that  the  individual  who  has  been  under 
the  restraint  is  declared  at  liberty ;  and  the  Court  will 
even  direct  that  the  party  shall  be  attended  home  by  an 
officer,  to  make  the  order  effectual.  But,  where  the 
person  is  too  young  to  have  a  choice,  we  must  refer  to 
legal  principles  to  see  who  is  entitled  to  the  custody, 
because  the  law  presumes  that,  where  the  legal  custody 
is,  no  restraint  exists :  and,  where  the  child  is  in  the 
hands  of  a  third  person,  that  presumption  is  in  favour 
of  the  father.  But,  although  the  first  presumption  is 
that  the  right  custody  according  to  law  is  also  the  free 
custody,  yet,  if  it  be  shewn  that  cruelty  or  corruption 
is  to  be  apprehended  from  the  father,  a  counter- 
presumption  arises :  that,  however,  is  not  raised  here. 
The  case,  as  it  comes  before  us,  is  the  same  as  if  the 
parties,  with  the  children,  were  on  the  floor  of  the 
Court,  and  we  had  to  pronounce  what  was  the  rightful 
custody.    The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


The 


6^4.  CASES  IN  HILARY  TERM 

18S6.         The  Attorney-General  then  moved  that  the  rule  for 
The~K~  attachment  might  be  made  absolute ;  and,  no  argu- 

against      meut  being  offered  in  opposition, 

The  rule  was  made  absolute ;  but  it  was  ordered 
that  the  attachment  should  lie  in  the  office 
for  a  month  {a). 


GUEENHILL. 


(a)  The  reporters  are  indebted  to  Mt.  JDealtry  for  the  following  notes  of 
two  cases  referred  to  in  the  argument  of  Wilde  Serjt.,  ante,  pages  631,  632. 

The  King  against  Dobbyn. 

A  father  claim-  Michaelmas  vacation,  1817,  Lord  Ellenhorough  issued  a  summons,  at 

ing  from  his  the  instance  of  William  Augustus  Dohbyn,  calling  upon  Maria  Philippa 

tody  oTtheir'  I^ohhyn,  his  wife,  to  shew  cause  why  a  writ  of  habeas  corpus  should  not 

legitimate  in-  issue  to  bring  before  him  the  body  of  Philippa  Dobbyn,  their  daughter, 

fant  child  on  aged  six  years,  for  the  purpose  of  her  being  delivered  over  to  the  father. 

habeas  corpus,  rjs^^^  summons  was  attended  before  Mr.  Justice  Holroyd,  who  ordered 
the  Court,  on  a  _      ,  *^ 

representation  the  writ  to  issue. 

by  the  wife  of        The  defendant  having  neglected  to  make  any  return  to  the  writ.  Lord 

his  profligacy  Ellenborough  issued  his  warrant  pursuant  to  the  statute  56  G,  3.  c.  100., 
and  cruelty,  re- 

ferred  it  to  a  apprehend  the  defendant,  in  order  that  she  might  find  bail  for  her 

barrister  to  de-  appearance  in  the  Court  of  King's  Bench  on  the  first  day  of  the  foUow- 

the"pro^er  Hilary  term,  to  answer  the  contempt.    She  was  apprehended  under 

custody  for  the  warrant,  and  entered  into  a  recognisance  to  appear  accordingly. 

child,  the  wife  On  the  first  day  of  Hilary  term  she  appeared  in  Court,  and  was  asked 

(who  was  in       whether  she  would  undertake  to  appear  before  a  Judge  at  chambers,  and 

contempt  for  '^'^  ° 

disobeying  the    bring  the  said  Philippa  Dobbyn  with  her,  which  she  declined  to  do  j 

writ),  and  the     whereupon  she  was  examined  upon  interrogatories,  and  reported  in  con- 
seiitingl'o^a^'ide  '^™P**     •^^^  reasons  alleged  by  her  for  not  giving  up  the  child  were, 
by  such  de-        t^^t  the  time  of  the  father  was  principally  devoted  to  the  gaming  table 
termination.       and  the  society  of  women  of  infamous  character;  that  he,  having  at- 
tempted the  life  of  the  defendant,  was  likely  to  do  the  same  to  the  child ; 
and  that  he  was  of  a  brutal  disposition  ;  that  he  had  beat  defendant  with 
a  stick,  and  desired  the  woman  with  whom  she  lived  to  turn  her  out  of 
doors,  declaring  she  was  not  his  wife,  but  his  discarded  mistress  ;  that 
on  one  occasion,  on  his  returning  from  the  gaming  table  in  a  dreadful 
temper,  he  accused  the  defendant  of  inconstancy ;  she  protested  her  in- 
nocence, but  nevertheless  he  nearly  strangled  the  defendant,  and  in- 
flicted on  her  several  violent  blows,  and  exclaimed,  "  she  was  dead,  he 
had  murdered  her;"  that  she  exhibited  articles  of  the  peace  against  him, 

and 
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and  he  was  bound  over  to  keep  the  peace,  in  2000/. ;  that  he  endeavoured  1836. 

to  procure  a  divorce,  but  could  not  succeed,  though  she  did  not  oppose   

it;  that,  although  he  could  see  the  child  whenever  he  wished  it,  he  had  The  Kimg 
only  sent  for  her  twice  within  the  last  three  years  and  a  half,  when  she  was  against 

•  •  •     •  GrJvEENHIIili 

immediately  sent ;  that  she  believed  his  only  motive  in  claiming  the  child 
was  a  wish  to  give  her,  Mrs.  Dobbyn,  pain,  and  not  affection  to  the  child. 

Easter  term,  1818.  The  defendant  was  examined  upon  interroga- 
tories, and  reported  in  contempt.  By  consent,  sentence  was  postponed 
till  the  next  term.  And  it  was  referred  to  Mr.  Taunton  to  determine  in 
whose  custody  Philippa  Dobbyn  should  be  placed,  or  remain  for  the 
present  to  abide  his  further  order.  And  it  was  also  referred  to  Mr.  Taun- 
ton to  inquire  into  all  matters  in  difference  between  the  prosecutor  and 
the  defendant,  touching  the  said  Philippa  Dobbyn,  and  to  determine  in 
whose  custody  the  said  Philippa  Dobbyn  should  be  permanently  placed, 
and  to  regulate  the  access  to  be  had  by  the  prosecutor  and  defendant  to 
the  said  Philippa  Dobbyn,  if  he  should  adjudge  it  proper  that  both 
parents  should  have  such  access.  And  to  make  such  further  order  re- 
specting her  as  he  should  think  fit,  the  prosecutor  and  defendant  under- 
taking (by  the  rule)  to  pay  obedience  to  such  orders. 


The  King  against  Wilson. 

HiLAUr  term,  1829.    "Wife  and  child,  daughter  of  three  years  old.  Infant  child  in 

brought  up  by  habeas  corpus  sued  out  by  the  husband ;  the  wife  was  ^"stody  of  the 

asked  if  she  was  under  any  restraint ;  and  she  was  told  she  was  at  liberty  brought  up  by 

to  go  where  she  pleased ;  and  it  was  referred  to  the  Master  to  determine  habeas  corpus 

at  what  time  and  in  what  manner,  and  under  what  circumstances,  the  father  s 

instance.  Or- 

father  should  have  access  to  the  daughter ;  she  in  the  mean  time  to  remain  dered  that  the 
with  the  mother.  child  remain 

with  the  mo- 
ther ;  the  father's  access  to  be  regulated  by  the  Master. 
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Friday, 
January  29th, 


Two  actions 
having  been 
brought  by  the 
same  plaintiff 
against  dif- 
ferent defend- 
ants, on  the 
same  policy  of 
insurance,  the 
Court  con- 
solidated them, 
after  a  declar- 
ation had  been 
delivered  in 
one,  and  an 
appearance 
entered  in  the 
other,  at  the 
instance  of  the 
defendant  in 
the  latter 
action,  though 
the  plaintiff 
objected. 


HOLLINGSWORTH  agaiUSt  BllODRICK» 
HOLLINGSWORTH  agaiflSt  COLLINSON. 

^JpHESE  were  two  of  forty-eight  actions  brought  by 
the  same  plaintiff  on  the  same  policy  of  insurance 
against  several  defendants.  The  policy  was  on  the  ship 
Angerstein,  and  all  the  actions  were  on  the  same  loss. 
After  appearances  were  entered,  and  before  any  de- 
clarations were  delivered,  a  summons  to  consolidate  the 
actions  was  served  on  the  plaintiff.  On  the  hearing  at 
chambers,  Coleridge  J.  referred  the  matter  to  the  full 
Court,  and,  in  the  mean  time,  ordered  that  the  proceed- 
ings in  all  but  one  action  should  be  stayed.  A  declar- 
ation had  been  subsequently  delivered  in  Hollingsworth 
V.  Brodrick,  R.  V>  Richards^  in  this  term,  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  two 
"  actions  should  not  be  consolidated,  or  why  the  pro- 
ceedings in  the  second  mentioned  cause  should  not  be 
stayed." 

From  the  affidavits  in  answer,  it  appeared  that  the 
expected  defence  was  unseaworthiness ;  and  that  the 
premiums  paid  were  at  the  rate  of  forty  per  cent.,  to 
return  in  proportion  to  the  premiums  currently  paid  on 
the  voyages  the  ship  might  make  during  the  time  men- 
tioned in  the  policy  (which  was  twelve  months,  com- 
mencing 1st  March,  1834);  and  that  no  return  had 
been  made  by  the  defendants  or  any  of  the  subscribers. 
It  further  appeared  that  an  action  had  been  brought  by 
the  plaintiff,  in  the  Common  Pleas,  on  a  policy  on  freight, 
upon  the  same  ship,  on  the  same  loss ;  in  which  the 

defendant 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


64-7 


defendant  had  pleaded  unseaworthiness,  and  had  paid 
the  premium  into  court. 

Maule  showed  cause  in  this  term  [January  28th  (a)  ). 
It  may  be  observed  that  this  rule  introduces  a  term, 

consolidated,"  which  has  not  been  used  before  in  these 
applications.  It  has  hitherto  been  usual  to  express,  at 
length,  the  intended  effect :  namely,  that  the  other  ac- 
tions shall  be  stayed,  on  the  consent  of  the  defendants 
(not  the  plaintiff)  to  be  bound  by  the  event  of  the  cause 
tried.  And  here  the  application  is,  to  consolidate  before 
declaration  :  but  the  practice  has  always  been  to  refuse 
to  consolidate  till  issue  joined.  [_CoIeridge  J.  It  was 
stated  to  me  that,  since  the  new  rules,  many  judges 
have  allowed  a  consolidation  after  declaration,  and  before 
issue  joined.]  In  the  late  cases  of  Doyle  v.  Anderson^ 
and  Doyle  v.  Stewart  (6),  an  application  was  made  for  a 
consolidation  rule  to  bind  the  plaintiff;  and  the  hard- 
ship arising  under  the  new  rules,  from  the  increase  of 
expense  to  defendants,  was  pressed  upon  the  Court  in 
support  of  the  application ;  but  the  Court  refused  to 
grant  it,  although  the  circumstances  there  were  strongly 
in  favour  of  the  defendants.  And  that  which  judges 
have  done  by  consent  of  parties  constitutes  no  precedent 
for  cases  where  the  plaintiff  resists.  The  declaration 
may  be  differently  framed  against  different  parties^ 
When  the  general  issue  was  almost  invariably  the  de- 
fence, still  the  Courts  withheld  the  rule  till  they  saw 
what  issue  was  joined,  and  whether  it  applied  to  all 
the  cases  :  and,  now  that  the  defences  are  to  be  specially 

(a)  Before  'Loxdi  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

(b)  I  A.^  E.  635. 

U  u  2  pleaded, 


1836. 


HOLLINGS- 


against 
Bkodrics:. 
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pleaded,  the  principle  applies  still  more  strongly.  Be- 
sides, the  hardship  arising  to  the  defendants,  from  the 
length  of  the  several  declarations,  is  much  lessened,  now 
that  the  declarations  contain  only  one  count.  It  is 
known  that  the  defence  in  this  case  is  unseaworthiness. 
Supposing  that  to  be  pleaded,  the  defendants  would  be 
required  to  pay  into  Court  the  premium  which  they 
have  received,  as  has  been  done  in  the  action  in  the 
Common  Pleas ;  but  the  plaintiff  would  lose  this  se- 
curity if  the  rule  were  to  be  made  absolute  as  prayed. 

jR.  V,  Richards,  contra.  The  law  as  to  consolidating 
actions  has  gradually  been  engrafted  on  the  practice 
of  the  Courts.  The  rule  formerly  was,  to  stay  the 
proceedings  unless  the  plaintiff  consented  to  consoli- 
date. It  is  true  that,  until  the  late  rules  of  Court  were 
made,  the  consolidation  never  took  place  before  plea 
pleaded.  That,  however,  was  thought  a  hardship  ; 
and  the  practice  at  chambers  has  latterly  been  to  con- 
solidate at  an  earlier  stage.  The  defendants  are  ready 
to  submit  to  any  terms  which  the  Court  may  think 
necessary  for  giving  the  plaintiff  the  full  and  immediate 
benefit  of  the  judgment  iii  the  first  action,  against  the 
remaining  defendants.  \_Maule.  There  will  be  a  dif- 
ficulty as  to  the  judgment,  if  the  consolidation  be  made 
before  declaration.  Littledale  Z ,  Perhaps  the  parties 
might  agree  that  the  same  declaration  should  be  con- 
sidered as  delivered  in  all  the  cases.]  The  form  might 
be  easily  settled  hereafter.  The  proceeding  in  the 
Common  Pleas,  which  has  been  cited,  took  place  in  an 
action  on  a  policy  upon  freight;  this  is  on  a  time  policy. 
The  rule  may  perhaps  be  different  in  the  two  cases. 

Lord 


1836. 

HOLLINGS- 
WORTH 

against 
Brodrick. 
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Lord  Denman  C.  J.    We  will  confer  with  the  other  1836. 
Judges.  ' 

HOLUNGS- 

Cvr»  adv.  mlt.  worth 

against 
Brodrick. 

Lord  Denman  C.  J.  now  said.  We  think  the  con- 
solidation ought  to  take  place. 

Rule  absolute  («). 

{a)  By  consent,  the  following  rule  was  drawn  up.  "  It  is  ordered 
that  all  proceedings  in  the  last  mentioned  cause  be  stayed,  until  the  trial 
of  the  first  mentioned  cause,  the  defendant  in  the  last  mentioned  action 
hereby  undertaking  to  be  bound  and  concluded  by  the  verdict  found  in 
the  first  action,  if  such  verdict  shall  be  to  the  satisfaction  of  the  Judge 
who  may  try  the  same.  And  it  is  further  ordered  that,  if  the  defendant 
pays  the  premium  into  Court  in  that  action,  the  other  defendant  shall, 
within  one  week  after  such  payment,  pay  the  premium  into  Court  in  the 
other  action  under  this  rule,  and  that  the  plaintiff  be  at  liberty  to  take 
the  same  out  of  Coui;J ;  and,  if  he  elects  to  accept  such  premiums  in 
satisfaction  of  such  action,  that  he  be  at  liberty  to  proceed  to  tax  his  costs 
at  any  time  either  before  or  after  the  verdict  in  the  first  mentioned  action. 
And  it  is  further  ordered  that,  if  the  verdict  be  found  for  the  plaintiff  in 
the  first  mentioned  action  to  the  satisfaction  of  the  Judge  before  whom 
the  same  may  be  tried,  then  the  defendant  in  the  other  action  shall  pay 
to  the  plaintiff  the  amount  of  the  sum  assured  by  him,  or  such  pro- 
portion thereof  as  the  verdict  recovered  bears  to  the  sum  assured  by  the 
defendant  in  that  action,  together  with  the  costs  up  to  that  time,  to  be 
taxed  by  the  Master,  within  a  fortnight  after  the  taxation  of  the  plaintiff's 
costs  in  the  action  tried.  And  it  is  further  ordered  that,  if  the  money  be 
not  so  paid,  the  plaintiff  shall  be  at  liberty  to  file  a  declaration  and  sign 
judgment  by  default  for  the  amount  in  the  action  in  which  the  money  is 
neglected  to  be  paid,  unless  a  judge  shall  otherwise  order.  And  it  is 
further  ordered  that,  if  the  defendant  in  the  first  mentioned  action  to  be 
tried  pays  the  premium  into  Court,  and  the  verdict  is  found  for  the  de- 
fendant, the  plaintiff,  nevertheless,  shall  be  at  liberty  to  tax  his  costs, 
sign  judgment,  and  issue  execution  in  the  other  action  for  such  costs, 
unless  the  defendant  pays  the  same  within  a  fortnight  after  the  verdict 
in  the  action  which  shall  be  so  tried  as  aforesaid." 


Uu  3 


650 

1836. 


CASES  IN  HILARY  TERM 


Friday,         The  KiNG  agaifist  The  Liverpool  and  Man- 

January  29th, 

CHESTER  Railway  Company. 


By  the  Liver-    T^HE  above  Company  was  incorporated  by  stat.  7  G,  4 

pool  and  Man- 
Chester  Railway 


c.  xlix.  (local  and  personal,  public),  and  empowered 
thereby  to  make  a  railway  from  Liverpool  to  Manchester^ 
and  to  take  lands  for  the  purposes  of  the  act.  Sect.  45 
cfompl^^for^^  enacts  that  all  bodies  politic,  &c.,  before  capacitated  to 
sell,  and  the  owners  and  occupiers  of  any  lands,  tene- 
ments, &c.,  through  which  the  company's  works  are 
intended  to  be  made,  "  may  accept  and  receive  satis- 
faction for  the  value  of  such  lands,  tenements,  and 
hereditaments,  and  also  compensation  for  the  damages 
to  be  sustained  in  making  or  completing  the  said 
works,"  and  "  for  and  on  account  of  the  detriment,  in- 
jury, damage,  loss,  inconvenience,  or  prejudice  which 
may  be  sustained  by  such  bodies,"  &c.,  or  other  per- 
sons, in  such  sums  as  shall  be  agreed  upon,  the  amount 
of  satisfaction  and  compensation  to  be  settled,  in  case 
of  disagreement,  by  a  jury ;  such  jury  to  be  summoned 
by  the  sheriff  on  warrant  from  the  company. 

by  any  person 

being  owner  or  occupier  of  or  interested  in  such  lands,  &c.,  for  the  detriment,  &c.,  which 
should  accrue  to  him  by  reason  of  the  making  of  the  railway,  or  of  the  execution 
of  the  company's  power;  such  damages  to  be  settled  distinctly  from  the  value  of  the 
lands.  And  every  tenant  at  will,  lessee  for  a  year,  and  other  person  in  possession  of  lands, 
&c.,  through  which  the  railway  was  intended  to  pass,  not  having  any  greater  interest  than 
as  tenant  at  will  or  lessee  for  a  year,  was  to  give  up  possession  at  six  months'  notice;  but, 
where  such  tenant  was  required  to  give  up  possession  before  the  expiration  of  his  term  or 
interest,  the  company  were  to  make  compensation  for  the  value  of  the  unexpired  term  or 
interest,  to  be  settled,  if  necessary,  by  a  jury. 

The  company  gave  notice  as  above,  to  a  party  whose  lease  had  been  several  times  re- 
newed for  terms  of  seven  years,  and  whose  landlord,  at  the  time  of  the  last  renewal,  had 
declined  to  renew  for  fourteen  years,  but  assured  the  tenant  that  he  would  not  be  turned 
out  at  the  end  of  the  seven.  The  tenant  afterwards  laid  out  money  in  improvements. 
During  the  seven  years  the  landlord  sold  his  reversion  to  the  company,  and  died : 

Held,  that  the  tenant  had  no  interest  for  which  the  company  were  bound  to  make  com- 
pensation under  the  act. 

Sect. 


Act  it  was  pro 
vided  that  the 
purchase  mo- 
ney to  be  given 


lands,  &c., 
taken,  and  the 
compensation 
they  were  to 
make  for  da- 
mage to  lands, 
&c.,  and  for 
detriment,  in- 
jury, damage, 
loss,  incon- 
venience, or 
prejudice,  sus- 
tained by 
owners  and 
occupiers, 
should  be  as- 
certained, in 
case  of  dis- 
agreement, by 
a  jury,  who 
should  assess 
compensation 
for  the  damages 
to  be  sustained 
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Sect.  47  enacts  that,  in  ascertaining  the  sums  to  be  18S6. 
paid  for  the  purchase  of  any  lands,  &c.,  "  the  jury  ^  ~ 
shall  also  ascertain  and  assess  the  compensation  and  against 

The 

satisfaction  to  be  made  by  the  said  company  for  any  Liverpool  and 
damages  which  shall  or  may  at  any  time  or  times  here-  ^luirway^^ 
after  be  sustained  by  any  body  or  bodies,"  &c.,  "  or  by  Company, 
any  person  or  persons  respectively,  being  owner  or 
owners  or  occupier  or  occupiers  of  or  interested  in 
such  lands,  tenements,  or  other  hereditaments,  for  or  by 
reason  of  the  severing  or  dividing  the  same  from  other 
lands,"  &c.,  belonging  to  such  bodies,  persons,  Sec, 
"  and  for  or  on  account  of  the  detriment,  injury,  loss, 
and  damage,  or  prejudice  which  shall  or  may  accrue  to 
or  be  sustained  by  such  body  or  bodies  "  &c.,  "  owner 
or  owners,  or  occupier  or  occupiers,  or  other  person  or 
persons  interested  in  such  lands,  tenements,  or  other 
hereditaments,  or  any  of  them,  by  reason  of  the  making, 
using,  repairing,  or  maintaining  the  said  railway  or 
tramroad,  and  other  works  and  conveniences  belonging 
thereto,  or  by  reason  or  means  of  the  execution  of  any 
of  the  powers  given  to  the  said  company;"  such  da- 
mages and  compensation  to  be  settled  separately  and 
distinctly  from  the  value  of  the  lands,  &c.,  to  be  taken 
and  used  as  aforesaid. 

Sect.  48  enacts  that  the  said  juries  shall  settle,  "  what 
shares  and  proportions  of  the  purchase  money  or  com- 
pensation for  damages  which  shall  be  assessed  as  afore- 
said shall  be  allowed  to  any  tenant  or  other  person  or 
persons  having  a  particular  estate,  term,  or  interest  in 
the  premises,  for  such  his,  her,  or  their  interest  or 
respective  interests  therein."  Sect.  55  vests  the  lands 
in^  the  company  on  payment  or  legal  tender  of  the  pur- 
chase-money or  compensation  agreed  upon  or  assessed. 

U  u  4  Sectc 
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1836.  Sect.  56  enacts  that  every  tenant  at  will,  lessee  for  a 
  year,  and  other  person  in  possession  of  lands,  ^c. 

The  King       ,  i        i  .  i      i         .i  .     .  t 

against       through  which  the  railway  is  intended  to  pass,  not 
LivERiooL  and  having  any  greater  interest  than  as  tenant  at  will  or 
^Ralfw™   lessee  for  a  year,  or  from  year  to  year,  shall  deliver 
Company.  possession  to  the  company  at  the  expiration  of  six 

calendar  months  next  after  such  notice  as  is  there  di- 
rected (whether  such  notice  be  given  with  reference  to 
the  time  when  the  holding  commenced,  or  not,  and 
whether  it  be  given  before  or  after  the  time  of  the  pur- 
'  chase  by  the  company),  or  at  such  time  as  shall  be 
required  after  the  expiration  of  six  calendar  months; 
and,  in  case  of  refusal,  it  shall  be  lawful  for  the  company 
to  issue  their  precept  to  the  sheriff  to  deliver  posses- 
sion, which  he  is  by  the  same  section  required  to  do. 

Sect.  57  is  as  follows :  —  "  Provided  also,  and  be  it 
further  enacted,  that  where  any  such  tenant  or  lessee 
shall  be  required  to  deliver  up  the  possession  of  any 
premises  so  occupied  by  him  to  the  said  company,  or  to 
any  person  or  persons  authorised  by  them  to  take  pos- 
session thereof  as  aforesaid,  before  the  expiration  of  the 
term  or  interest  of  such  tenant  or  lessee  as  aforesaid  in 
the  said  premises,  the  said  company  shall  and  they  are 
hereby  directed  to  make  or  tender  unto  such  tenant  or 
lessee,  before  they  shall  issue  their  precept  or  precepts 
to  the  sheriff  to  give  possession  of  the  lands  and  pre- 
mises in  the  occupation  of  such  tenant  or  lessee  as 
hereinbefore  mentioned,  satisfaction  or  compensation 
for  the  value  of  his  unexpired  term  or  interest  in  the 
said  premises which  satisfaction^  &c.,  in  case  of  dif- 
ference, is  to  be  ascertained  in  the  same  manner  as  any 
other  satisfaction  or  compensation  for  lands,  &c.,  to  be 
made  and  assessed  under  this  act. 

By 
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By  Stat.  2  W,  4.  c,  xlvi.,  local  and  personal,  public,  for  1836. 
enabling  the  company  to  make  a  branch  railway,  &c.,  it  r^^~^^^ 
was  enacted  that  the  powers,  directions,  &c.,  of  the  first  against 

The 

mentioned  act,  and  of  subsequent  ones  relating  to  the  Liverpool  and 

IVX  A  NC  HESTBR 

original  railway,  should  be  applicable  and  effectual  for  Railway 


carrying  the  new  act  into  execution.  Certain  premises, 
referred  to  in  the  act  as  intended  to  be  taken  and  used, 
were  described  in  a  schedule ;  and  among  them  were 
those  now  in  question.  The  act  received  the  royal  as- 
sent ilfo/ 23d,  1832. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  for 
a  mandamus  to  the  company  to  issue  their  warrant  for 
summoning  a  jury,  pursuant  to  the  first-mentioned  act, 
for  the  purpose  of  assessing  compensation  and  satisfac- 
tion to  William  Bathe  and  Benjamin  Wraith  for  the 
detriment,  injury,  loss,  damage  and  prejudice  accruing 
to,  and  sustained  and  to  be  sustained  by  them,  by  reason 
of  their  premises  situate  &c.  (on  the  line  of  the  branch 
railway)  being  required  to  be  taken,  and  taken,  for  the 
purposes  of  that  act,  and  of  the  act  for  making  a 
branch  railway.  The  grounds  of  motion  were  as  fol- 
lows :  — 

Wraith,  in  1804,  took  a  lease  of  the  premises  from 
Benjamin  Bromfield  for  seven  years.  At  the  expiration 
of  the  term  he  took  from  Bromfield  a  new  lease  for  seven 
years  of  the  same  property,  with  some  additional  pre- 
mises, at  an  advanced  rent.  He  carried  on  business 
there  as  a  manufacturer  of  plaster  of  Paris,  till  1816, 
when  he  was  obliged  to  discontinue  it,  and  his  interest 
in  the  premises  was  sold  for  400/.  to  his  son  and  Bathe, 
who  carrjed  on  the  business  there  in  partnership  till 
1819*  The  son  then  withdrew,  and  Wraith  entered 
into  partnership  with  Bathe,  and  continued  the  business 
V.2  with 


Company. 
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1836.  with  him  on  the  same  premises  till  the  time  of  this  ap- 
plication.    The  lease  was  renewed  twice,  after  1816,  by 

The  King  ^  '  , 

against  Bromfield,  at  the  same  rent ;  the  last  renewal  was  for 

The 

Liverpool  and  seven  years  from  February  2d,  1828,  by  indenture  of 

JVX  A C  U  £  ST  £  R« 

Railway  February  1st,  made  between  Bromfield  and  Bathe,  The 


Company. 


last  renewal  was  negotiated  by  Wraith  on  behalf  of  his 
partner  and  himself.  Bromfield  at  first  agreed  to  grant 
a  term  of  fourteen  years,  and  a  lease  was  engrossed  ac- 
cordingly ;  but  he  then  objected  to  granting  a  lease  for 
more  than  seven  years,  at  the  same  time  assuring  Wraith 
and  his  partner  that  they  would  not  be  turned  out  at 
the  end  of  the  term :  and  they,  confiding  in  this  assur- 
ance, took  a  renewal  for  seven  years.  In  the  same 
confidence  they  expended  above  300/.  upon  the  pre- 
mises after  the  renewal ;  part  of  the  amount  in  1832  and 
1834.  They  had  also  laid  out  a  considerable  sum  upon 
them,  from  1816  to  1828.  In  or  about  1833,  the  com- 
pany contracted  and  agreed  with  Brornfield  for  the  pur- 
chase of  his  reversion  in  the  premises.  On  the  19th  of 
August  1834,  the  company  gave  Bathe  notice  to  deliver 
up  th'fe  premises  to  them  at  the  expiration  of  six  calendar 
months.  Bathe  and  Wraith^  in  November  1834,  applied 
to  the  company  for  compensation,  or  that  a  jury  might 
be  summoned ;  but  the  company  refused  to  comply  with 
either  demand,  inasmuch  as  the  lease  would  expire  on 
the  2d  of  February  1 835.  Bromfield  died  in  August  ]  834, 
having  conveyed  his  reversionary  interest  to  the  com- 
pany. Wraith  in  his  affidavit,  on  which  the  rule  was 
obtained,  stated  his  belief  that,  if  the  act  had  not  been 
passed,  the  premises  w^ould  not  have  been  sold  by 
Bromfield^  and  would  not  have  been  wanted  for  any 
purpose  but  that  of  carrying  on  the  business  of  the 

then 
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then  lessees,  or  a  similar  one,  and  that  the  lease  would  1836. 
have  been  renewed  on  advantageous  terms. 

^  The  King 

against 
The 

Wightman  in  this  term  [d)  shewed  cause.  The  Liverpool  and 
parties  making  this  application  have  probably  relied  ita^Uway^^ 
upon  the  cases  in  which  writs  of  mandamus  were  granted  Company, 
against  The  Hungerford  Market  Company  ;  Ex  parte  Far- 
lonx)  (6),  and  Hex  v.  The  Hungerford  Market  Company^  Ex 
parte  Still  {c\  and  Ex  parte  Gosling  (d).  But  those  cases 
turned  upon  the  construction  of  a  very  peculiar  clause, 
section  19,  in  the  Hungerford  Market  Act,  to  which  the 
Court  felt  it  necessary  to  give  some  operation.  In  the 
acts  now  before  the  Court  no  such  clause  is  found. 
Sect.  47  of  Stat.  7  G.  4.  c,  xlix.  does  not  extend  so  far ; 
and  the  interests  contemplated  in  sect.  56  and  57 
must  be  definite  legal  interests.  Bromfield^  on  whose 
supposed  assurance  of  a  renewal  these  claimants  rely, 
was  dead  when  the  compensation  was  demanded.  They 
had  notice,  in  May  1832,  by  the  schedule  to  stat.  2  W.  4. 
c,  xlvi.,  that  their  premises  would  probably  be  required 
by  the  company. 

Kelly,  contra.  The  Court  will  construe  an  act  of 
this  kind  liberally  in  favour  of  the  claimants.  In  Rex  v, 
Hungerford  Market  Company,  Ex  parte  Gosling  [d),  the 
probability  of  the  renewal  of  a  lease  was  held  to  be  a 
subject  of  compensation,  though  there  was  no  covenant 
for  renewal.  The  nineteenth  section  of  the  act  there  con- 
tained the  word  "occupiers,"  and  their  interest  was 
contradistinguished  from  that  of  termors  losing  part  of 

(a)  January  28th.    The  case,  after  being  partly  heard,  stood  over  to 
the  next  day. 

(6)  2  B.  8^  Ad.  341.  fc)  4  ^.  ^  Ad.  592. 

(d)  4  j5.  ^  Ad.  596. 

their 
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1836.  their  term.    Sect.  56  of  the  present  act,  after  mentioning 

The  King  ^^^^^^^     will  and  lessees  for  a  year,  provides  for  any 

against  ««  Other  person  in  possession."  Sect.  48  provides  for  dis- 

LivERPooL  and  tributing  the  purchase  money  or  compensation  to  the 

JMaNCH  ESTER, 

Railway  tenant  "  or  other  person  or  persons  "  having  a  parti- 
Company,  estate  or  interest.  Sect.  45,  after  speaking  of 
persons  capacitated  to  sell,  and  owners,  adds,  "  occu- 
piers : "  and  the  words  "  detriment,  injury,  damage, 
loss,  inconvenience,  or  prejudice,"  are  sufficient  to  cover 
this  claim.  Sect.  47,  besides  owners  and  occupiers,  adds, 
"interested  in  such  lands,  tenements,"  &c.  In  order 
to  satisfy  all  these  words,  persons  having  interests  not 
strictly  legal  must  be  included. 

Lord  Denman  C.  J.  It  certainly  requires  very  com- 
prehensive words  to  include  such  an  interest  as  this,  if 
interest  it  be.  It  is  merely  a  hope  of  renewal  on  the 
old  terms,  which,  if  there  has  been  an  improvement, 
were  not  likely  to  be  granted,  where  there  would  have 
been  a  competition.  This  is  different  from  the  case  of 
a  sale,  and  also  from  the  case  under  the  Uungerford 
Market  Act,  where  the  words  antecedent  to  "good 
will "  had  exhausted  the  legal  interests. 

LiTTLEDALE  J.  The  words  there  were  extensive 
enough  ;  but  here  they  are  not  so. 

Williams  J.  The  words  in  the  forty-fifth  section, 
"  detriment,  injury,"  &c.  are  so  placed  in  the  clause  as 
to  be  of  no  avail  to  the  arfjument  for  the  claimants. 
They  shew  only  what  the  compensation  is  to  be  given 
for,  when  the  premises  are  to  be  the  subject  of  com- 
pensation at  all :  but  we  must  collect  from  other  parts 

whether 


IN  THE  Sixth  Year  or  WILLIAM  IV.  657 

whether  these  premises  are  so;  and  in  my  opinion  they  1836. 
are  not. 


The  King 

against 

Coleridge  J.  concurred.  Liverpool  and 

,  Manchester 
Kule  discharged.  Railway 
Company. 


The  King  against  Arnold.  Saturday, 

January  30th. 

A RULE  was  obtained  in  this   term,  caHin^  on  Semble,  that, 
under  the  Mu- 

Thomas  Arnold,  town  clerk  of  the  borough  of  Poole,  nicipal  Cor- 
to  shew  cause  why  a  mandamus  should  not  issue,  com-  5  &  eV.  4^*' 
manding  him,  at  seasonable  hours  and  on  payment  of  town  clerk  is 
the  proper  fees,  to  permit  Samuel  Colborne  Scott  and  "o^'liw  twf^'' 
John  Lankester,  two  of  the  burgesses  of  the  said  bo-  burgesses  at 

"  once  to  inspect 

rough,  either  together  or  apart,  to  have  the  sight  and  the  voting  pa- 

^  pers  deposited 

inspection  of  all  the  voting  papers  delivered  at  the  elec-  with  him  after 

tion  held  on  the  26th  day  of  December  last,  of  council-  Swn^coun-^ 

lors  for  the  said  borough,  and  which  had  been  depo-  givrmore  than 

sited  with  the  said  T,  A,  as  such  town  clerk,  and  also  o^^ofthepa- 

'  pers  to  one  per- 

to  permit  the  said  S.  C,  Scott  and  J.  Lankester,  and  each  ^^^^ 

^  time ;  but  that 

of  them,  either  together  or  apart,  to  take  copies  or  ex-        bound  to 

allow  any  bur- 

tracts  of  such  voting  papers  or  any  of  them  or  any  part  gess,  who  brings 

a  list  of  his 

of  them,  and  to  compare  the  same  with  the  originals  own,  to  com- 
thereof,  at  their  own  proper  costs  and  charges.  papers  produc-^ 

The  rule  was  obtained  on  affidavits  by  Scott  and  c?erk[  Indmlrk 
Lankester,  stating  that,  the  mayor  having,  on  the  28th  ^hat^^e^fin^g** 
of  December,  declared  certain  persons  to  be  elected  there, 
councillors,  Scott,  Lankester,  and  others  made  several 
applications  to  the  mayor,  to  the  town  clerk,  who  had 
since  gone  out  of  office,  and  afterwards  to  Arnold,  the 
succeeding  town  clerk  (appointed  January  1st),  for  an 

inspection 


Arnold. 
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1836.       inspection  of  the  voting  papers,  but  that  they  met  with 
^        various  delays  :  That,  on  the  4fth  of  January^  Scott  went 
against       to  Arnold's  office  at  an  hour  appointed,  and,  having 
tendered  a  shiUing  according  to  the  act,  5  &  6  JV.4;, 
c,  76.  s.  35.,  demanded  liberty  to  inspect  and  take 
minutes  from  the  papers  :  That  Scott  was  peremptorily 
denied  taking  any  minutes,  and  was  also  denied  taking 
the  whole  of  the  voting  papers  into  his  hands,  or  the 
whole  of  the  papers  belonging  to  either  of  the  wards 
of  the  said  borough,  or  more  than  one  paper  at  a  time, 
which  paper  was  to  be  returned  before  he  was  allowed 
to  inspect  any  other.    That_,  after  having  inspected  in 
this  manner  all  the  papers  which  were  thus  handed  out 
to  him,  and  which  were  said  to  be  the  whole  of  the 
papers  belonging  to  the  south  east  ward,  Scott  again 
demanded  to  be  allowed  to  ascertain  the  number  of 
voting  papers,  which  was  refused,  but  that  ArnolcTs 
clerk  at  length  consented  to  count  them  himself  in  the 
presence  of  Scott,  when  they  were  stated  to  amount  in 
number  to  165  in  [the  south-east  ward.    That  Scott 
and  Lankester  afterwards,  January  14th,  again  de- 
manded at  Arnold^ s  office  to  have  a  full  inspection, 
together,  of  the  papers,  tendering  a  shilling,  and  stating 
their  object  to  be  to  ascertain  the  number  of  votes  given 
for  each  candidate ;  but  the  answer  given  was,  that  the 
town  clerk  had  made  a  rule  not  to  allow  the  papers  to 
be  inspected  by  more  than  one  person  at  a  time :  That 
LanTcester  stated,  as  a  reason  for  being  particular  in  the 
examination,  that  the  mayor  had  not  declared  the 
numbers  of  votes  at  the  election :  That,  the  same  answer 
being  repeated,  Lankester  remained  and  received  the 
first  voting  paper  from  Arnold's  clerk,  but,  upon  his 
beginning  to  put  marks  in  a  paper  of  his  own  for  the 

purpose 
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purpose  of  ascertaining  how  the  burgesses  had  voted, 
Arnold's  clerk  took  the  voting  paper  from  him,  saying 
that  he  was  taking  minutes,  which  could  not  be  allowed. 
The  deponents  Scott  and  Lanhester  now  stated  that  it 
would  be  impossible  to  form  a  satisfactory  conclusion  as 
to  the  votes  unless  they  might  see  and  minute  from 
every  voting  paper ;  and  they  added  their  belief  that, 
on  so  doing,  they  should  be  able  to  shew  that  the 
mayor's  declaration  as  to  the  persons  elected  was  un- 
warranted by  the  papers. 

Sir  John  Campbell^  Attorney-General,  in  moving,  con- 
tended that  the  rule  ought  to  be  absolute  in  the  first  in- 
stance, and  cited  an  anonymous  case  [a)  from  2  Chitty's 
Beports,  But  the  Court  (b)  said  that  no  reason  appeared 
why  the  usual  course  should  not  be  followed,  and  an 
opportunity  given  to  answer  the  application ;  and  the  rule 
was  granted  as  above. 

By  the  affidavits  of  Arnold  and  others  in  answer,  it 
appeared  that,  on  the  4th  of  January,  when  the  papers 
were  delivered  to  Arnold,  as  the  new  town  clerk,  Scott 
and  LanJcester  inspected  them  for  several  hours :  that, 
from  the  frequent  applications  made  by  burgesses  to 
inspect  the  papers,  and  the  length  of  time  during  which 
they  remained  in  his  office  for  the  purpose,  Arnold  was 
obliged  to  appoint  a  limited  period  of  the  day  (from  1 1 
to  3)  for  such  inspection,  but  that  he  had  afforded 
every  facility  within  that  time,  and  had  suffered  Lan- 
kester  and  Scott  to  exceed  it :  that  they  had  required 
him  to  give  extracts  or  copies  of  some  of  the  voting 
papers,  which  he  had  declined  to  do,  being  advised  that 

(a)  2  Chitt.  Rep.  290. 

(6)  XK)rd  Denman  C.  J.,  Littledale  and  Williams  Js. 

the 


1836. 


The  Kino 
against 
Arnold. 
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1836.      the  statute  did  not  require  it.    Arnold  admitted  in  his 
The  King     ^^^^^it  that  he  had  not  allowed  any  burgess  inspecting 
against       the  papers  to  take  more  than  one  into  his  hands  at  the 

Arnold. 

same  time,  but  said  that  he  made  this  rule  upon  due 
consideration,  in  consequence  of  the  great  excitement 
on  the  subject  of  the  elections,  and  as  a  necessary  pre- 
caution for  the  security  of  the  voting  papers,  lest  any 
should  be  abstracted  or  otherwise  improperly  dealt  with, 
or  any  spurious  or  new  paper  should  be  added ;  and 
that  with  thp  like  view  he  refused  to  allow  an  inspection 
by  more  than  one  burgess  at  the  same  time,  as  he  con- 
ceived that  his  allowing  all  the  papers  to  be  placed  in 
the  hands  of  any  one  burgess  at  the  same  time,  or 
allowing  more  than  one  burgess  to  inspect  them  at  a 
time,  would  create  confusion,  and  probably  much  en- 
danger the  safety  of  the  papers ;  but  he  at  all  times 
allowed  every  burgess  who  required  it  the  fullest 
opportunity  of  inspecting  every  one  of  the  papers. 
He  further  stated  that  he  was  willing  to  obey  any 
direction  which  the  Court  might  lay  down  for  his 
guidance ;  that  he  suffered  great  inconvenience  from  the 
necessity  of  devoting  his  time  and  that  of  his  clerks  to 
the  exhibiting  of  the  papers  for  several  hours  each 
day ;  that  applications  had  been  mhde  by  several  bur- 
gesses at  a  time,  who  kept  possession  of  his  office  while 
the  papers  were  under  inspection  by  others ;  and  that 
such  applications  were  frequently  made  in  an  irritating 
manner,  and  so  as  to  create  annoyance  and  interruption 
of  his  business.  Conduct  of  this  description  was  as- 
cribed to  Scott  and  Lankester.  It  appeared  that  there 
had  been  a  strong  party  feeling  in  Poole  as  to  the  elec- 
tion ;  and  that,  when  the  voting  papers  were  delivered 
to  the  late  town  clerk  on  the  28th  of  December,  the 

mayor 
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mayor  and  other  magistrates,  in  consequence  of  the 
number  of  persons  collected,  and  of  a  riot  which  had 
previously  occurred,  and  on  application  made  to  them, 
had  placed  special  constables  at  the  town  clerk's  office 
for  the  protection  of  the  papers. 

Sir  F.  Pollock,  Sir  W,  W.  Follett,  Erie,  Barstow,  and 
Butt  now  shewed  cause.  The  town  clerk  has  merely 
taken  those  precautions  which  were  requisite  for  keep- 
ing the  papers  safe,  which  he  was  bound  to  use,  being 
answerable  for  their  secure  custody,  and  which,  in 
effect,  best  promoted  the  general  convenience  of  the 
burgesses  themselves.  He  had  to  use  a  discretion ;  and 
the  Court  will  say  whether  he  has  exercised  it  reason- 
ably or  not.  If  he  cannot  limit  the  number  of  persons 
who  shall  inspect  the  papers  together,  he  may  be 
compellable  to  allow  500  at  once  to  do  so.  No  town 
clerk  could  keep  a  sufficient  number  of  persons  in 
attendance  to  conduct  the  business,  under  such  cir- 
cumstances. The  act  5  &  6  TV,  4<.  c.  76.  s.  35,  merely 
directs  that,  when  councillors  are  elected,  "  the  mayor 
shall  cause  the  voting  papers  to  be  kept  in  the  office  of 
the  town  clerk  during  six  calendar  months  at  the  least 
after  every  such  election ;  and  the  town  clerk  shall 
permit  any  burgess  to  inspect  the  voting  papers  of  any 
year,  on  payment  of  Is,  for  every  search."  That  clause 
gives  no  rule  as  to  the  number  who  shall  inspect  at  a 
time,  or  the  manner  in  which  the  papers  shall  be  put 
into  their  hands ;  nor  does  it  require  the  town  clerk  to 
give  extracts  or  copies,  or  even  allow  them  to  be  taken. 
That  is  in  his  discretion.  Where  the  legislature  has 
meant  that  copies  of  documents  shall  be  given  under 
this  act,  it  is  expressly  so  directed;  as  in  sections  5,  15, 

Vol.  IV.  Xx  17, 
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1836.  17,  93.  And  so,  in  several  statutes,  where  an  absolute 
The~KiNG  Privilege  of  taking  extracts  has  been  contemplated,  it  is 
against      given  by  specific  enactments,  as  in  the  Turnpike  Act, 

3  G.  4.  c,  126.  s.  73.;  Vestry  Act,  1  &  2  JF.  4.  c.  60. 

s.  31. ;  Highway  Act,  5  &  6      4.  c.  50.  s.  40. 

Sir  J,  Campbell^  Attorney-General,  and  Crowder^ 
contra.    First,  on  ordinary  principles,  the  burgesses 
have  a  right  to  inspect  and  take  copies  of  the  voting 
papers,  unless  something  in  the  act  prevents  it.  They 
are  parties  interested.    The  papers  are  like  corporation 
books.    Secondly,  the  statute  expressly  gives  the  power 
of  inspection ;  that  is  conferred  in  order  that  the  bur- 
gesses may  see  whether  or  not  the  mayor  has  made  a 
true  return ;  and  it  is  necessarily  incident  to  a  power  of 
inspection,  given  for  such  a  purpose,  that  persons  exer- 
cising it  should  be  allowed  to  take  memorandums.  The 
inspection  must  be  a  useful  inspection,  such  as  will  enable 
the  burgesses,  if  necessary,  to  apply  for  a  quo  warranto. 
They  cannot  carry  away  in  memory  the  substance  of  a 
great  number  of  voting  papers,  so  as  to  make  affidavit  of 
the  contents.    The  act  authorises  "  any  burgess  "  to  in- 
spect; and  that,  according  to  the  rule  of  construction 
given  in  section  142,  means  several  burgesses.  [Lord 
Denman  C.  J.    Do  you  say  that  section  35  authorises 
any  number  to  inspect  together?]    Any  number  who 
can  be  supposed  to  go  bona  fide.    If  500  offered  them- 
selves, or  if  any  large  number  came  and  were  behaving 
riotously,  and  mutilating  the  documents,  the  case  might 
be  different ;  here  that  case  does  not  arise.    It  is  favour- 
able to  expedition  that  two  should  go  over  the  papers 
together.    As  to  those  clauses  of  the  present  act  in 
which  the  giving  of  extracts  is  expressly  mentioned, 

they 
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they  necessarily  mention  it,  as  they  fix  a  remuneration 
for  the  giving  of  such  extracts  or  copies.  And  there 
is  a  great  difference  between  furnishing  them  and  per- 
mitting them  to  be  taken.  No  inconvenience  is  speci- 
fied as  likely  to  result  from  the  taking  of  extracts,  or, 
at  least,  of  memorandums.  (They  were  then  stopped 
by  the  Court). 

Lord  Denman  C.  J.  It  does  not  appear  that  the 
parties  making  this  application  have  proceeded  with 
any  wish  but  that  of  obtaining  information  to  which 
they  were  entitled.  Nor  is  the  town  clerk  charged  with 
any  improper  motives ;  and  he  professes  his  willingness 
to  abide  by  such  directions  as  the  Court  may  give.  It 
is  difficult  to  lay  down  any  precise  rule  as  to  the  law 
upon  such  subjects ;  and,  whatever  rule  might  be  laid 
down,  it  is  evidently  necessary  that,  in  transactions  of 
this  kind,  there  should  be  some  spirit  of  mutual  accom- 
modation on  both  sides,  even  in  the  heat  of  political 
controversy.  We  do  not,  therefore,  profess  to  enter 
into  a  strict  inquiry  what  the  town  clerk  may  be  bound 
to  permit,  or  what  he  might  be  justified  in  refusing; 
but  we  will  state  what,  at  this  moment,  appears  to  us  to 
be  his  proper  course.  We  think  the  town  clerk  is  not 
compellable  to  allow  two  persons  at  once  to  inspect  the 
voting  papers,  or  to  give  two  of  them  to  one  person  at 
the  same  time.  For  his  duty,  in  these  respects,  we 
must  look  to  the  act  of  parliament.  But  we  think  that 
he  is  bound  to  allow  any  voter,  who  brings  a  list  of  his 
own,  to  compare  it  with  the  papers  produced  by  the  town 
clerk,  and  mark  it  according  to  what  he  finds  there. 
The  means  of  obtaining  reasonable  information  will 
thus  be  secured ;  and,  instead  of  particularly  inquiring 
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1836.      into  the  fact,  and  finally  disposing  of  the  rule,  it  may 
^        perhaps  be  best  to  enlarge  it  for  the  present,  in  the 
against       hope  that  what  we  have  said  will  be  found  sufficient  for 

Arnold.  t         .         p  i 

the  direction  of  the  parties. 


LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE,  Js.  Con- 
curred. 

Rule  enlarged. 


Saturday/,  The  KiNG  agaiust  Brame. 

January  30th. 

The  Court  will    A    RULE  was  obtained  in  this  term,  calling  upon 

receive,  in  sup-  r>     •  • 

port  of  an  ap-  Benjamin  Brame  to  shew  cause  why  a  quo  warranto 

quTwarrantot  information  should  not  be  exhibited  against  him,  to 
tl^^ontlvf  s^^^  %  ^'^^^  authority  he  claimed  to  be  mayor  of 
IS  himself        Immcli.    The  rule  was  obtained  on  the  affidavits  of 

estopped  irom 

being  a  relator,  John  Bddowes  Sparroisoe^  gent.,  and  John  Field  Wilkinson^ 

if  the  motion  is 

made  by  a  re-    Sparrowe  had  been  town  clerk  from  October  1828  till 

lator  properly 

qualified;  al-  December  1835  ;  and  he  stated  in  his  affidavit  the  con- 
complete  tents  of  the  borough  charters  and  records,  the  practice 
appli^ation'^^  borough  as  to  elections,  the  circumstances  under 
fmm^the^affi-  ^hich  the  mayor  had  been  chosen,  and  the  facts  (affect- 
davit  of  the  jjig  ]^j-g        through  that  of  the  parties  who  had  acted  as 

party  estopped.      o  o  i. 

bailiffs),  by  which,  as  it  was  alleged,  the  election  of  the 
mayor  was  rendered  invalid.  He  also  deposed  that  he 
had  been  applied  to  by  WilMnsoii^s  solicitor  to  make 
affidavit  of  the  above  facts,  for  the  purpose  of  grounding 
the  present  application.  Wilkinson,  who  was  a  free 
burgess  of  the  borough,  entitled  to  vote  at  elections  of 
corporate  officers,  deposed,  in  his  affidavit,  to  the  cir- 
cumstances of  the  election,  but  not  to  the  specific  facts 
invahdating  the  titles  of  the  bailiffs  and  mayor ;  and  he 

stated 
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stated  that  he  had  applied  to  Sparrowe,  whom  he  be-  1836. 
lieved  to  be  well  acquainted  with  the  charters,  usages 

^  '        *  The  King 

and  customs  of  the  borough,  and  who  had  been  present  against 
at  the  late  elections,  to  depose  to  the  matters  above 
mentioned  as  contained  in  his  affidavit,  for  the  purpose 
of  enabling  him,  Wilkinson,  to  move  for  an  information 
in  the  nature  of  a  quo  warranto  which  he  meant  to 
prosecute  as  relator.  By  the  affidavits  in  answer  it  ap- 
peared that  Sparrowe  had  concurred,  and  acted  and 
advised,  as  town  clerk,  in  the  proceedings  now  impeached 
as  irregular. 

Sir  John  Campbell,  Attorney-General,  and  Austin, 
in  shewing  (iause  against  the  rule,  contended  that, 
according  to  Bex  v.  Slythe  {a),  Sparrowe  could  not 
become  a  relator,  the  irregularity,  if  any,  having  been 
within  his  knowledge  when  he  concurred  in  the  proceed- 
ings ;  and  that  the  rule  could  not  be  granted  on  a  state- 
ment resting  mainly  upon  his  information. 

Maule,  (with  whom  were  Sir  W,  W.  Follett,  Kelly, 
B,  Andrews,  Swann,  and  G'Malley),  contra,  contended 
that  there  was  a  relator,  Wilkinson,  who  was  not  shewn 
to  be  disqualified,  and  that  no  rule  had  ever  been  laid 
down  by  which  a  person,  cognizant  of  the  affairs  of  a 
corporation,  was  precluded  from  giving  evidence  in 
support  of  a  relator's  application,  because  estopped  from 
becoming  a  relator  himself :  and  they  asked  if  it  could 
be  asserted  that  a  stranger  to  a  corporation  might  not, 
in  support  of  a  motion  like  the  present,  make  affidavit 
as  to  the  translation  of  a  charter  ? 


(a)  SB.  ^  C.  240. 
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1836.  Per  curiam  {a).  No  sufficient  objection  has  been  made 

'   ~7~      to  Wilkinson  as  a  relator ;  and,  as  to  Sparrowe,  we  find 

The  King  '  r  > 

against      no  authority  for  saying  that  a  person,  who  cannot  him- 

Brame. 

self  be  a  relator,  may  not  make  affidavit  in  support  of 
an  application  for  a  quo  warranto. 

The  rule  was  made  absolute. 

(a)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge,  Js. 


Saturday, 
January  30th. 


Craven  against  Sanderson  and  Others. 


In  prohibition 
by  a  party  li- 
belled in  the 
Ecclesiastical 
Court  for  non- 
payment of  a 
church  rate, 
the  plaintiff  in 
his  declaration 


PROHIBITION.     The   declaration  stated  that, 
whereas  the  parish  of  Wakefield,  in  the  county  and 
diocese  of  York,  now  is,  and  from  time  whereof  &c. 


hath  been,  an  ancient  parish  with  a  parish  church  be- 
longing to  the  same;  and,  during  all  that  time,  hath 
pir^^of'fr.f  ^  ^^^^^  divided  into  certain  townships,  viz.  Wake- 

of  which  he 

was  a  parishioner,  was  imraemorially  divided  into  four  townships,  the  inhabitants  of  which 
had  been  immemorially  liable  to  repair  the  parish  church  ;  that  the  rate  was  made  for  repair- 
ing the  church,  but  was  assessed  upon  three  of  the  townships  only,  omitting  H. ,  the  fourth ; 
and  that  defendants  had  libelled  plaintiff,  pretending  that  H.  was  not  liable  to  such  repair, 
by  reason  of  some  supposed  law  or  custom,  and  had  immemorially  repaired  a  chapel  of  its 
own.  Plea,  that  there  was,  and  had  been  immemorially,  a  chapel  in  H.,  where  the 
inhabitants  received  all  divine  rites  and  services,  and  which  they  repaired  and  maintained 
exclusively  by  a  rate  on  H.,  and  that  from  time  immemorial  no  rate  had  been  assessed  on 
any  person  in  H.  for  the  repair  of  the  parish  church ;  without  this,  that  the  inhabitants  of 
the  four  townships  were  liable  to  contribute  to  the  repair  of  the  parish  church ;  conclusion 
to  the  country,  and  issue  joined  thereon. 

At  the  trial,  the  plaintiff  proved  that  H.  was  a  part  of  the  parish  of  JT. ;  and  it  appeared, 
on  cross-examination  by  the  defendants,  that  H.  had  its  own  church  or  chapel,  and  church- 
wardens, and  had  not,  at  least  for  twenty-five  years,  paid  church  rates  to  the  parish. 
The  Judge  held  that  the  defendants  were  entitled  to  a  verdict  on  this  evidence,  for  that, 
issue  being  joined  on  the  traverse,  the  matter  of  inducement  in  the  plea  was  admitted, 
and  the  issue  confined  strictly  to  the  matter  of  the  traverse : 

Held,  that  the  plaintiff,  joining  issue  on  this  traverse,  could  not  be  taken  to  have 
admitted  the  previous  allegations ;  that  the  traverse,  if  too  general,  was  not  immaterial ; 
that  the  parties  must  be  taken  to  have  intended  to  put  in  issue  the  liability  ;  and  that 
the  defendants,  on  whom  the  onus  of  proof  lay,  were  to  prove  the  matters  in  the  induce- 
ment making  up  the  fact  traversed.  Held,  also,  that  the  mere  fact,  of  a  district  in  a  parish 
having  kept  up  a  chapel  of  its  own  without  coming  on  the  parish  rates,  did  not  shew  a 
custom  in  such  district  to  maintain  its  chapel  by  rates  levied  on  its  own  inhabitants ;  and 
that  the  traverse  was  therefore  not  proved.    And  the  Court  granted  a  new  trial. 

field 
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fields  Stanley-cum-Wrenthorpe,  Alverthorpe-cuTii-Thornes^  1836. 
and  Horbury  ;  and  the  inhabitants  of  the  said  townships 

Cravek 

have  been,  during  all  that  time,  and  still  are,  liable  to  against 
contribute  to  the  repairs  of  the  parish  church  {a) :  and  ^^^^^^o^- 
whereas,  in  the  vestry  of  the  said  parish  church,  on  the 
11th  of  August  1831,  the  churchwardens  and  the  in- 
habitants of  the  said  parish,  or  the  major  part  of  them, 
made  a  rate  upon  the  parishioners,  inhabitants  of  the 
said  parish,  for  certain  repairs  of  the  said  parish  church, 
by  which  rate  the  parishioners,  inhabitants  of  the  town- 
ship of  Horhury,  were  not  rated  to  the  repairs  of  the 
said  church  ;  and  the  parishioners  inhabitants  of  the  said 
townships  of  Wakefield,  Stanley- cum' Wrenthorpe,  and 
Alverthorpe-cum-Thornes,  only,  by  the  said  rate,  were 
rated  to  the  said  repairs,  excluding  Horbury  and  the 
parishioners,  inhabitants  thereof,  from  contribution  of 
the  said  rate  to  the  said  repairs :  and  the  said  plaintiff 
before  and  at  the  time  of  the  making  of  the  said  rate, 
and  thence  hitherto,  has  been  and  still  is  a  parishioner, 
inhabitant  in  the  township  of  Wakefield  aforesaid ;  yet 
the  said  defendants,  churchwardens  of  the  said  parish, 
well  knowing  &c.,  but  pretending  that  the  parishioners, 
inhabitants  of  the  said  township  of  Horbury,  are  not 
liable  to  contribute  or  be  rated  to  the  repairs  of  the 
said  parish  church  by  reason  of  some  supposed  custom, 
prescription,  or  law  of  the  land,  and  that  the  repairs  of 
a  certain  chapel  in  Horbury  aforesaid  have  been  im- 
memorially  made  by  the  parishioners,  inhabitants  of  the 
said  township  of  Horbury,  only,  and  that  the  said  rate, 
in  respect  of  the  said  premises,  was  and  is  a  valid  rate, 
and  intending  to  aggrieve,  &c. :  the  declaration  then  set 

(a)  Some  allegations  in  the  pleadings,  as  to  certain  district  chapels,  ai  e 
omitted  as  not  material  here. 
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1836.       out  the  libel  of  the  defendants  in  the  spiritual  Court, 
which  alleged  that  the  parish  church  of  Wakefield  wanted 

VEN 

against  repairs,  &c,,  the  costs  of  which  ought  to  be  paid  by  a 
Sanderson.  ,  i  •  p  i  ,  , 

rate  on  the  possessors  and  occupiers  oi  houses,  lands, 

&c.,  in  the  townships  of  Wakefield,  Stanle7/-cum-Wren- 
thorpe,  and  Alverthorpe-cum-Thornes ;  that  the  said 
Michael  Sanderson  &c.  (the  defendants  in  this  action), 
after  the  requisite  proceedings  (which  were  set  out), 
made,  with  the  inhabitants,  a  rate  for  the  repair,  &c., 
of  the  said  church;  and  that  Craven  (the  plaintiff  in 
this  action)  was  thereby  duly  rated  at  the  sum  of  &c. 
for  premises  which  he  occupied  in  the  parish  of  Wake- 
field ;  that  Sanderson,  &c.,  were  the  churchwardens  of 
the  said  parish  duly  elected,  sworn  and  admitted ;  and 
that  the  rate  was  then  due.  The  plea  to  the  libel  was 
also  set  out,  wherein  the  respondent  alleged  that  the 
exemption  of  Horbury,  if  any,  from  liability  to  repair 
the  parish  church,  ought  to  have  been  pleaded;  and 
he  denied  that  he  was  legally  rated,  or  that  the  rate 
was  due  to  the  churchwardens  as  libelled.  A  further 
plea  was  set  out,  which  it  is  not  necessary  to  state. 
The  declaration  then  set  out  the  answer  of  the  church- 
wardens, in  which  they  insisted  on  the  exemption  of 
Horhury,  and  the  liability  of  the  other  townships,  and 
alleged  that  Horbury  had  a  chapel  with  all  parochial 
rites,  which  chapel  had  from  time  immemorial  been 
repaired  by  the  inhabitants  of  that  township.  The 
answer  of  Craven  was  added,  in  which  he  again  denied 
that  the  three  townships  were  liable  in  exclusion  of 
Horbury,  or  that  Horbury  had  exclusively  repaired  the 
last  mentioned  chapel. 

To  the  declaration  in  prohibition  the  defendants 
pleaded,  that  there  now  is,  and  from  time  immemorial 

hath 
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hath  been,  a  church  or  chapel  within  the  township  of  1836. 
Horbury  aforesaid,  at  which  the  inhabitants  of  that 

L/RA  VEN 

township  do  receive  and  enjoy,  and  from  time  imme-  agaimt 

Sanderson. 

morial  have  received  and  enjoyed,  all  manner  of  divine 
rites  and  services,  and  that  the  costs  and  expenses  of 
repairing  the  said  church  or  chapel,  and  of  providing 
necessaries  for  the  performance  of  divine  rites  and  ser- 
vices therein,  are,  and  from  time  immemorial  have  been, 
exclusively  paid  and  defrayed  by  rates  and  assessments 
upon  the  possessors  and  occupiers  of  houses,  lands,  and 
tenements,  situate  within  the  said  township  of  Horhury ; 
and  that,  from  time  whereof  &c.,  no  rate  or  assessment 
for  or  towards  paying  or  defraying  the  expenses  of  re- 
pairing the  parish  church  of  Wakefield  aforesaid  has 
been  made,  laid,  or  assessed  upon  any  person  for  or  in 
respect  of  any  houses,  lands,  or  tenements,  situate  within 
the  township  of  Horhury  aforesaid  :  Without  this,  that 
the  inhabitants  of  the  said  townships  of  Wakefield^ 
Stanley-cum-Wrenthorpe,  Alverthorpe-cum-Thornes,  and 
Horbury,  in  the  said  declaration  mentioned,  from  time 
whereof,  &c.,  have  been  or  are  liable  to  contribute  to 
the  repairs  of  the  said  parish  church  of  the  parish  of 
Wakefield  aforesaid,  in  manner  and  form  &c.  Con- 
clusion to  the  country.  Similiter. 

On  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the 
York  Summer  assizes  1834-,  the  plaintiff  proved  that  the 
chapelry  of  Horhury  was  within  the  parish  of  Wakefield, 
and  paid  small  tithes  and  mortuaries  to  the  vicar.  The 
parish  clerk  of  Wakefield,  who  was  called  on  behalf  of 
the  plaintiff,  stated,  on  cross-examination,  his  belief  that 
Horhury  had  a  church  to  itself,  and  that,  for  twenty-five 
years,  during  which  he  had  been  clerk,  no  church  rates 
for  the  parish  had  been  collected  in  Horhury he  also 

stated 
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1336,      stated  that  the  HorbuvT/ people  did  not  attend  the  parish 

^  vestry ;  that  there  were  in  the  parish  of  Wakefield  six 

against  church Wardens  for  Wakefield  township,  one  for  Stanley^ 
Sanderson. 

and  one  for  Alvert/iorpei  but  none  for  Horhuri/  ;  and 
that  churchwardens  for  Horbury  were  sworn  in  at  the 
visitations,  apart  from  the  Wakefield  churchwardens. 
The  defendants  called  no  witness.  The  Lord  Chief 
Baron  was  of  opinion  that  the  issue  was  confined  strictly 
to  the  matter  contained  under  the  traverse,  that  the  in- 
ducement must  be  taken  as  admitted,  and  that  the  de- 
fendants' case  on  the  issue  was  proved  by  the  evidence 
for  the  plaintiff.  He  directed  the  jury  accprdingly;  and 
the  defendants  had  a  verdict.  In  the  ensuing  term 
Alexander  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial  on  the  ground  of  misdirection ; 
or  why  there  should  not  be  judgment  non  obstante 
veredicto.  The  ground  for  the  latter  part  of  the  motion 
was,  that  the  plea,  if  limited  to  the  matter  of  the  traverse, 
^  tendered  no  sufficient  issue,  as  it  did  not  then  put  in 

issue  the  material  facts  stated  in  the  inducement,  and 
particularly  as  it  did  not  allege  that  all  divine  rites  had 
been  performed  at  the  chapel  at  Horhury,  which  was 
necessary  to  discharge  a  district  from  the  reparation  of 
the  mother  church  ;  1  Burn^s  Eccl.  Laiso^  p.  353  {a).  A 
rule  nisi  having  been  granted, 

Sir  F,  Pollock,  Sir  W,  W.  Follett,  and  Joseph  Addison, 
shewed  cause  in  this  term  (6).  The  issue  is  a  proper 
one,  and  was  proved  on  behalf  of  the  defendants.  The 
declaration  alleges  that  the   townships  of  Wakefield, 

(a)  8th  ed.  tit.  Church,  vi.  8. 

(6)  January  20th.    Before  Lord  Benman  C.  X,  Littledale,  Williams, 
and  Coleridge  Js. 


Stanley, 
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Stanley,  Alverthorpe  and  Horhury  have  immemorially  1836. 
been,  and  still  are,  liable  to  contribute  to  the  repairs  of 

Craven 

the  parish  church.    The  plea,  after  stating  some  matters  against 

,  .  Sanderson. 

of  inducement,  traverses  that  allegation.  A  mixed  pro- 
position of  law  and  fact  is  directly  alleged  in  the  de- 
claration and  is  denied  in  the  plea:  and  upon  that 
denial  the  plaintiff  takes  issue.  Matter  of  law  may  be 
put  in  issue,  if  complicated  with  matter  of  fact ;  Dawes  v. 
Papworth  {a).  If  the  traverse  had  been  immaterial,  the 
plaintiff  might  have  pleaded  over  to  the  inducement; 
Reg,  Gen,  Hil,  4  W,  General  Rules  and  Regulations, 
13  {h).  But  this  was  a  material  traverse;  and,  even  if 
it  be  otherwise,  the  objection  could  be  taken  only  by 
special  demurrer ;  Com,  Dig,  Pleader,  (G.  22.)  1  Wms, 
Saund,  14,  note  (2).  Then  the  evidence,  with  the  matter 
of  inducement  to  the  plea,  which  was  admitted,  entitles 
the  defendants  to  retain  their  verdict  (c), 

Alexander  and  Hoggins,  contra.  It  lay  on  the  de- 
fendants to  take  themselves  out  of  the  general  rule  of 
liability  to  repairs.  The  plaintiffs  could  not  have  passed 
by  the  traverse  and  pleaded  to  matter  in  the  induce- 
ment, because  the  traverse  was  not  wholly  immaterial. 
It  contained  a  mixed  proposition  of  law  and  fact,  the 
result  of  the  several  allegations  in  the  former  part  of 
the  plea,  all  of  which  led  to  one  point.  The  whole 
substance  of  those  allegations  was  put  in  issue  by  the 
replication,  as  in  the  instances,  discussed  in  Selby  v. 
Bardons  (d),  where  a  plea  involving  several  facts  has 

(a)  miles,  408.  (6)  5  B.  4;  Ad.  vi. 

(c)  Other  points  were  discussed,  but  not  decided  upon  by  the  Court. 

(d)  2£.  <!;  Ad.  2.    S.  C.  in  Error,  Bardons  v.  Selby^  1  Cro,  ^  M.  500. 
3  Tyr.  430. 

been 
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1836.  been  held  good  as  establishing  only  a  single  point  of 
~  defence.    Then  the  evidence  fell  ^hort :  for  the  defend- 

Craven  ' 

against       ants  ought  to  havc  shewn  that  the  inhabitants  of  Hor- 
Sanderson. 

bury  enjoyed  the  benefit  of  all  ecclesiastical  rites  in 
their  chapel,  and  that  it  was  maintained  by  rates  laid 
on  that  township.  [Coleridge  J.  You  say  that  all 
the  matters  in  the  inducement  are  put  in  issue:  can 
that  be  so,  if  there  is  a  formal  issue  on  a  traverse 
which  is  not  immaterial  ?  If  the  traverse  was  merely 
a  conclusion  from  the  facts  previously  set  out  in  the 
plea,  should  not  you  have  traversed  some  part  of  those 
facts  ?  Littledale  J.  In  Selhy  v.  Bardons  {a)  all  the 
introductory  matters  of  the  plea  were  put  in  issue  by 
the  manner  in  which  they  were  pleaded.  Here,  the 
mode  of  pleading  is  different.  In  pleas  where  a  tra- 
verse is  led  to  by  an  inducement,  facts  stated  in  the 
introductory  part  may  be  very  fit  to  be  proved,  with 
reference  to  the  matter  traversed ;  but  they  do  not  re- 
quire to  be  proved  as  forming  part  of  the  inducement. 
Here,  if  the  plaintiff  wished  to  raise  an  issue  on  the 
matters  which  are  stated  in  the  inducement,  he  might 
have  brought  them  into  question  by  averring  in  his  de- 
claration the  facts  on  which  the  supposed  liability  is 
grounded,  instead  of  merely  stating  the  liability.  As 
the  pleadings  stand  at  present,  I  doubt  if  the  issue  on 
the  traverse  is  not  one  of  law,  except  that  it  is  mixed 
up  with  the  proceedings  in  the  ecclesiastical  court.] 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.    The  plaintiff  in  prohibition  complained  of 

(a)  3  B.  ^  Ad.  2.  S.  C.  in  Error,  Bardons  v.  Selby,  1  Cro.  ^  M.  500. 
3  Tyr.  430. 

a  church 
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a  church  rate  laid  on  three  only  out  of  four  townships,  1836. 
which  compose  the  parish  of  Wakefield,    The  defendant 

Craven 

claimed  exemption  for  the  fourth  township  (Horbury\  against 
in  a  plea  alleging  that  it  had  a  separate  chapel  of  its 
own,  and  a  custom  to  perform  there  all  ecclesiastical 
rites,  and  to  repair  it  by  rates  levied  exclusively  on  its 
own  inhabitants,  and  traversing  the  liability  of  all  four 
to  repair  the  parish  church.  Issue  was  joined  on  the  tra- 
verse. On  the  trial  at  York  before  Lord  Lyndhurst^  the 
plaintiff  contented  himself  with  proving  that  the  town- 
ship of  Horhury  was  locally  situate  in  the  parish  of 
Wakefield.  The  defendant  then  argued,  from  evidence 
adduced  by  the  plaintiff,  that  Horbury  had  a  separate 
chapel  where  the  rites  were  administered;  and  the 
learned  Judge  interposed  with  an  observation  to  the 
plaintiff's  counsel  that  the  evidence  appeared  very  strong 
to  that  effect.  The  plaintiff's  counsel  required  proof  of 
separate  rates  being  laid ;  but  the  Judge  then  said  that 
issue  was  joined  on  the  liability  traversed,  and  that  all 
the  inducement  to  that  traverse  was  admitted  by  the 
plaintiff's  taking  issue  on  it. 

The  jury  hereupon  found  a  verdict  for  the  defendants, 
which  we  are  now  required  to  set  aside  and  grant  a  new 
trial,  or  give  judgment  for  the  plaintiff,  non  obstante  ve- 
redicto. But  we  think  it  would  be  inexpedient  to  decide, 
in  this  motion,  the  questions  of  law  that  may  be  raised 
on  the  validity  of  the  plea,  because  the  course  taken  at 
the  trial  in  regard  to  the  evidence  appears  to  us  to 
have  been  incorrect.  For  the  traverse  of  liability,  if 
wrong  as  too  general,  cannot  be  called  immaterial, 
since  it  was  the  very  point  on  which  the  cause  turned : 
and  we  do  not  see  how  the  plaintiff,  denying  the  tra- 
versed fact,  can  be  supposed  to  have  admitted  all  the 

particulars 
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1836.  particulars  in  the  inducement  which  are  put  forward  as 
Q^^^^^  making  up  that  general  fact.  If,  on  the  other  hand,  the 
against       traverse  was  immaterial  within  the  meaning  of  the  13th 

Sanderson.  ° 

rule  of  Hilary  term,  4  W,  4?.  {a\  so  as  to  authorize 
the  plaintiff  to  pass  over  it,  and  select  a  single  fact  for 
,  denial,  he  ought  to  have  taken  that  course.    As  the 

pleadings  stand,  both  parties  are  content  to  meet  on  the 
question  of  liability ;  and  the  defendant,  on  whom  the 
burden  of  proving  the  exemption  of  Horhury  falls,  be- 
cause it  is  against  common  right,  was  bound  to  make  out 
all  that  was  necessary  to  that  end.  The  least  he  could  do 
to  entitle  himself  to  a  verdict  was  to  prove  all  the  facts 
stated  in  his  inducement.  Now  it  is  clear  on  consider- 
ation, though  it  struck  my  mind  otherwise  during  the 
argument,  that  the  mere  fact  of  the  chapel  being  kept 
in  repair  without  coming  upon  the  general  rates  of  the 
parish  is  no  proof  of  the  custom  to  repair  it  by  means 
of  a  rate  levied  in  the  township,  because  it  may  have 
been  preserved  and  repaired  by  voluntary  contribution 
of  the  parishioners  or  others.  It  follows  that  the  de- 
fendant, who  has  obtained  a  verdict  in  favour  of  the 
exemption  from  church  rates,  without  proving  that  part 
of  his  plea  which  avers  the  liability  to  chapel  rates, 
cannot  be  allowed  to  keep  that  verdict ;  and  the  plaintiff 
is  entitled  to  a  new  trial. 

Rule  absolute  for  a  new  trial. 


(a)  5B,^  Ad.  vi. 
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Nicholson  against  John  Revill  the  younger,  j^^^^^'^^^^ 

ASSUMPSIT.     First  count  on  a  note  made  by  In  assumpsit 
■    T  r-     1  T  ^  •  •  promissory 

defendant,  January  1st  1832,  promismg  to  pay  note,  it  was 
plaintiff  or  his  order,  25  months  afterdate,  110/.  135.  4c?.  ^^^owfng^^*' 
Second  count  on  a  note  of  the  same  date  made  by  de-  plaSnfiff  a^r^ed 
fendant,  promising  to  pay  plaintiff  or  his  order,  31  "^^^ 
months  after  date,  561.  135.  8^7.  that  they 

should  give 

Pleas.    To  the  first,  count,  that  the  note  therein  plaintiff,  and 
mentioned  was  a  note  made  by  defendant,  Samuel  jRevillf  accept,  their 
and  Jo7tn  Revill,  defendant's  father,  and  by  them  de-  ieverafnote  for 
livered  to  plaintiff,  whereby  they  jointly  and  severally  fjsfattfon^a^nd 
promised  to  pay  &c. :  and  that,  after  the  making  and  ^ebt"whfch  wTs 
delivery  thereof,  and  before  the  commencement  of  this  It  was 

further  pleaded 

suit,  to  wit,  &c.,  plaintiff,  without  defendant's  knowledge  that,  the  note 

being  due,  and 

or  consent,  struck  out  and  erased  the  name  of  Samuel  the  debt  un- 
Revill  on  the  note,  and  wholly  discharged  him  from  all  tiff  hav^ng*sued 
liability  thereon,  and  from  payment  of  the  sum  therein  -^^y.^ 
mentioned  or  any  part  thereof :  verification.    To  the  ^S^'eed  that  the 

^  action  should 

second  count,  the  like  plea,  and  verification.  ^^^^^^  that 

^  the  three 

Replication  to  the  first  plea.   That,  before  and  at  the  makers  should 

give  their  three 

times  after-mentioned,  J.  R.  the  father  was  indebted  to  joint  and 

^  S6VGr£ll  not6S 

plaintiff  in  299/.  on  an  accoimt  stated,  whereof  defend-  for  52/.  jss.  sd. 
ant  at  the  said  times  had  notice ;  and  thereupon,  viz.  mo^nthtTnd 

no/.  13s.  4c?. 

and  561.  13s.  8cZ.  at  longer  periods,  as  a  satisfaction  and  security  for  200/.  parcel  of  the 
debt  due  from  J.  R.,  with  interest;  and  the  notes  were  so  given.  It  was  further  pleaded 
that,  the  first  note  being  due  and  unpaid,  and  the  second  (now  sued  upon)  not  yet  due,' 
S.  R.  agreed  with  the  plaintiff  to  pay,  and  did  pay  him,  100/.  in  discharge  of  S.  R.*s 
liability  on  the  three  last-mentioned  notes,  and  plaintiff  accepted  the  same  in  such  dis- 
charge, and  gave  up  to  S.  R.  the  first  of  the  three  notes,  indorsed  upon  the  note  now 
sued  upon  a  receipt  of  47/.  Is.  4d.  on  account,  erased  tS*.  jR.'s  name  from  this  note,  and  dis- 
charged him  from  further  liability  thereon.  These  facts  being  admitted,  and  it  being 
answered  that  the  last  mentioned  transaction  with  S.  R.  took  place  without  defendant's 
knowledge  or  consent,  which  was  not  denied : 

Held,  that  the  discharge  of  S.  R.  by  the  plaintiff  discharged  the  defendant. 

March 
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1836.      March  8th,  1826,  in  consideration  of  the  premises,  it 
was  agreed  by  and  between  plaintiff,  J,  R,  the  father, 

Nicholson  o  ^  .  r  ? 

against      Samuel  jRevill  and  defendant,  that  plaintiff  should  accept, 

Revill. 

and  the  three  other  parties  should  give,  their  promissory 
note  bearing  date  the  day  last-mentioned,  whereby  they 
jointly  and  severally  promised  to  pay  plaintiff  or  order 
on  demand  299/.  with  interest,  as  and  for  a  satisfaction 
and  security  of  and  for  the  said  debt  so  due  from  J,  R» 
the  father  to  plaintiff :  That  the  note  was  so  given  and 
accepted,  in  pursuance  of  the  agreement,  as  and  for  a 
satisfaction  and  security  &c. :  That  afterwards,  the  note 
being  payable  and  unpaid,  and  the  debt  still  due,  and 
an  action  on  the  note  pending  at  the  plaintiff's  suit 
against  Jl  R,  the  father,  S.  JR.  and  defendant,  viz.  Juh/ 
21st,  1832,  in  consideration  of  the  premises,  it  was 
agreed,  by  and  between  plaintiff  and  J.  R.  the  father, 
5.  R.  and  defendant,  that  the  action  should  cease,  and 
that  plaintiff  should  accept,  and  J.  R.  the  father,  S,  R, 
and  defendant  should  give  their  three  promissory  notes, 
viz.,  one  promissory  note  of  January  1st,  1832.,  whereby 
they  jointly  or  severally  promised,  13  months  after  date, 
to  pay  plaintiff  or  order  52Z.  185.  8c?.,  the  promissory 
note  mentioned  in  the  first  count  and  first  plea,  and 
the  promissory  note  mentioned  in  the  second  count  and 
second  plea,  respectively,  as  and  for  a  satisfaction  and 
security  of  and  for  200/.,  parcel  of  the  said  debt  due 
from  Jl  R,  the  father  to  plaintiff,  with  interest  from 
January  1st,  1832:  That  the  said  three  notes  were, 
on  July  21st,  1832,  made  and  given  in  pursuance  of 
the  agreement  as  and  for  a  satisfaction  and  security,  &c., 
and  accepted  by  plaintiff  accordingly :  That  afterwards, 
and  when  the  time  for  payment  of  the  first  of  the  said 
three  notes  had  long  elapsed,  the  money  due  thereon 

not 
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not  having  been  paid,  and  before  the  day  of  payment 
of  the  note  mentioned  in  the  first  count  and  first  plea, 
viz.  on  January  28th,  1834,  the  said  Samuel  Remll  pro- 
posed to  plaintiff  to  pay  him  I OOZ.  in  discharge  of  his 
liability  on  the  three  last-mentioned  notes,  which 
plaintiff  agreed  to  accept,  and  thereupon,  viz.  on  the 
day  last  aforesaid,  the  said  S,  JR.  paid  plaintiff  lOOZ.  in 
discharge  &c.,  and  plaintiff  accepted  the  same  accord- 
ingly; and  thereupon  plaintiff  gave  up  to  S,  R.  the  first 
of  the  three  last-mentioned  notes,  and  indorsed  on  the 
note  mentioned  in  the  first  count  and  first  plea  as  fol- 
lows, viz,  "  Received  on  account  by  Samuel  Revill 
47/.  l5.  4c?.;  this  sum,  with  the  amount  of  the  first 
note,  make  lOOZ.  And  that,  after  such  payment  by 
S,  M.)  plaintiff  struck  out  the  name  of  S.  R,  on  the  note 
in  the  first  count  and  first  plea  mentioned,  and  erased 
the  same  therefrom,  and  discharged  S.  R.  from  any  fur- 
ther liability  on  the  last-mentioned  note,  and  from  any 
further  payment  on  account  thereof,  which  said  striking 
out  &c.  and  discharging  &c.  are  the  same  supposed 
striking  out  &c.  as  in  the  first  plea  mentioned.  Verifi- 
cation. The  replication  to  the  second  plea  was  the 
same,  mutatis  mutandis  ;  only  not  stating  any  indorse- 
ment to  have  been  made  by  plaintiff  on  the  note. 

Rejoinder  to  the  replication  to  the  first  plea ;  that 
the  three  promissory  notes  in  that  replication  mentioned 
were  given  for  securing  payment  of  sums  together 
exceeding  200Z.,  viz.  220/.  5s.  8d.,  and  were  so  given 
by  J.  R.  the  father,  and  by  S.  R.  and  the  defendant 
as  his  sureties,  and  have  been  held  by  plaintiff  for 
securing  part  of  the  said  debt  of  J.  R.  the  father 
and  interest  thereon  as  in  the  replication  to  the  first 
plea  mentioned,  and  for  no  other  consideration  or 

Vol.  IV.  Y  y  purpose : 
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1836.      purpose:  and  that  the  proposal  of  S.  B.  in  that  repli- 
cation  mentioned  was  so  made  by  him,  and  accepted 

Nicholson  ^  '  r 

against       and  acted  on  by  plaintiff,  and  the  name  of  S.  R,  struck 

Revill. 

out  from  the  note  in  the  first  count  mentioned,  and 
S.  JR.  discharged  from  liability  thereon,  without  the 
knowledge,  privity,  or  consent  of  defendant.  Verifi- 
cation. The  rejoinder  to  the  replication  to  the  second 
plea  was  the  same,  mutatis  mutandis. 

Surrejoinder.  To  the  first  rejoinder :  that,  at  the 
time  of  giving  the  three  promissory  notes,  therein  and 
in  the  replication  to  the  first  plea  mentioned,  the  money 
satisfied  and  secured  to  plaintiff  by  the  said  note  of 
J.  the  father,  R,  and  defendant,  in  the  said  re- 
plication first  mentioned,  remained  long  overdue,  and 
the  debt  due  from  J,  R.  the  father  to  plaintiff  as  in 
the  said  replication  mentioned  remained  wholly  un- 
satisfied, and  the  action  in  that  replication  mentioned 
was  pending,  and  the  agreement  therein  secondly  men- 
tioned had  been  entered  into  :  and  that  the  existence 
of  the  said  several  circumstances,  so  in  the  said  repli- 
cation, and  now  again  in  this  surrejoinder,  above  men- 
tioned, were  the  consideration  and  purpose  of  the 
said  three  promissory  notes  in  the  said  replication 
and  rejoinder  above-mentioned  being  given.  Without 
this,  that  the  said  three  notes  were  given  by  S,  R,  and 
the  defendant  as  sureties  of  or  for  J.  R.  the  father, 
and  for  no  other  consideration  or  purpose  whatsoever, 
in  manner  and  form  &c.  Conclusion  to  the  country. 
The  surrejoinder  to  the  second  rejoinder  was  the  same, 
mutatis  mutandis. 

Demurrer  to  each  surrejoinder,  assigning  for  cause, 
that  the  plaintifi' has  offered  to  put  in  issue  a  matter  not 
properly  issuable  ;  has  not  denied,  or  confessed  and 
avoided,  the  substantial  matter  in  the  rejoinder;  and 

has 
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has  traversed  a  negative,  and  a  matter  not  alleged  in  1836. 
the  rejoinder.    Joinder  in  demurrer. 

Nicholson 

The  demurrers  were  argued  in  this  term  {a),  against 

Kevill. 

Wighfman  in  support  of  the  demurrers.  Where  a 
note,  to  which  several  persons  are  parties,  is  altered 
in  a  material  point  without  the  consent  of  one  party, 
he  is  discharged :  Perring  v.  Hone  (Z>)  shews  the  extent 
to  which  this  doctrine  is  carried.  In  the  present  case 
there  is  a  material  alteration  in  each  of  the  notes.  If 
the  defendant,  who  is  severally  liable,  be  compelled 
to  pay  either  of  the  notes,  he  has  now  no  remedy 
against  Samuel  Revill  for  contribution,  SamueVs  name 
being  struck  out.  The  plaintiff  has  put  it  out  of  his 
own  power  to  sue  Samuel  JRevill^  by  the  composition 
entered  into  between  them,  and  the  erasure  of  Samuel's 
name.  The  principle  of  contribution  is,  that  the  party 
seeking  it  has  been  obliged  to  pay  money  for  which 
the  party  of  whom  he  demands  it  was  liable.  But 
Samuel  is  no  longer  liable.  If  the  present  plaintiff 
recovers,  and  the  defendant  brings  an  action  against 
Samuel  for  money  paid  to  his  use,  he  may  deny  that 
it  was  so  paid,  he  having  been  released  and  his  name 
erased  from  the  note.  [Lord  Denman  C.  J.  The  joint 
liability  of  Samuel  and  the  defendant  arises  from  their 
joint  act  in  making  the  note.  I  do  not  see  how  it  is 
affected,  as  between  themselves,  by  SamueVs  name 
being  struck  out.]    In  Co,  Litt,  232  a,  it  is  said, 

when  divers  do  a  trespass,  the  same  is  joint  or  several 
at  the  will  of  him  to  whom  the  wrong  is  done,  yet  if 

(a)  January  15th.    Before  Lord  Denman  C.  J.,  Littledale  and  Wil- 
liams Js. 

{b)  4  Bing.  28. 

Y  y  2  .  he 
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18S6.      he  release  to  one  of  them,  all  are  discharged."  And 
"  If  two  men  be  jointly  and  severally  bounden  in  an 

Nicholson  o        j  j 

against      obligation,  if  the  obligee  release  to  one  of  them,  both 

Revill.  ^ 

are  discharged which  last  point  is  also  agreed  to  in 
Clayton  v.  Kynaston  (a)* 

G.  T,  White,  contra.  Perring  v.  Hone[h)  is  dis- 
tinguishable, because  there  the  alteration  consisted  in 
making  a  party  liable  severally  who  was  not  so  before ; 
here  the  note  was  several  at  first,  or  otherwise,  at  the 
election  of  the  holder.  The  right  to  contribution  is 
not  affected  as  between  the  defendant  and  Samuel  Revill, 
A  release  of  the  principal  discharges  the  sureties ;  but 
a  compromise  between  the  creditor  and  one  of  the 
sureties  does  not  discharge  a  co-surety ;  for  he,  if 
obliged  to  pay  more  than  his  proportion,  may  still  have 
recourse  for  contribution  to  the  surety  who  made  the 
comYivom\se\  Ex  parte  Gijffbrd[c),  The  defendant  here, 
if  obliged  to  pay  the  amount  of  the  notes,  may  take 
his  remedy  in  equity  against  Samuel  Revill,  notwith- 
standing the  erasure.  Besides,  the  transaction  in  this 
case  is  not  equivalent  to  a  release.  The  plaintiff  merely 
says,  in  effect,  to  Samuel  Revill,  that  he  will  not,  from 
thenceforward,  sue  him  upon  that  note.  Where  there 
are  two  obligors,  and  the  obligee  covenants  with  one 
of  them  not  to  sue  him  on  the  bond,  he  may  never- 
theless sue  the  other.  Dean  v.  Netiohall  (d),  for  such 
covenant  does  not  operate  as  a  release.  But,  further, 
by  the  second  agreement  stated  in  the  replication, 
Samuel  Revill  and  the  defendant  became  principals. 
A  suit  was  depending  against  them,  in  which  they  were 

(a)  2  Salk.  574.  {b)  4  Bing.  28. 

(c)  6  Ves.  jun.  805.  (d)  8  T.  R.  168. 

answerable 
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answerable  for  299/.;  in  consequence  of  that  they  gave  1836. 

the  notes  in  question,  and  thereby  purchased  a  benefit 

to  themselves  in  the  suspension  of  the  suit.    After-  against 

Revill. 

wards,  Samuel  Revill  paid  100/.  v/hich  was  more  than 
a  third  of  the  amount  for  which  the  three  had  engaged 
themselves  by  the  new  notes.  In  Collins  v.  Prosser  {a), 
where  the  bond  was  several,  it  was  held  that  tearing 
off  the  seal  of  one  obligor  did  not  discharge  the  others ; 
and  Bayley  and  Best  Js.,  in  putting  the  case  of  a  joint 
and  several  bond,  went  no  farther  than  to  say  that  an 
act  which  discharged  one  of  the  obligors  on  such  a 
bond  might  discharge  all.  And,  however  this  may  be, 
removing  the  seal  of  a  bond  is  very  different  from  the 
mere  erasure  of  a  name  on  a  note. 


Wightman,  in  reply.  It  appears  by  the  pleadings 
that  the  plaintiff  accepted  100/.  partly  in  consideration  of 
notes  not  yet  due.  For  that  benefit  to  himself  he 
discharged  Samuel  RevilL  The  transaction  took  place 
without  the  consent  of  the  other  parties  to  the  notes. 
Samuel  had  no  right  to  procure  a  release  to  himself, 
throwing  upon  the  defendant,  without  his  sanction,  the 
onus  of  the  notes  remaining  due ;  which  would  be  the 
effect  of  the  proceeding,  if  the  defendant  were  held  to 
contibue  liable.  In  Cheetham  v.  Ward  (b)  the  exe- 
cutors of  Abraham  Cheetham  sued  James  Ward  on  a 
joint  and  several  bond,  given  by  the  defendant  and 
William  Ward  one  of  the  plaintiffs ;  and  it  was  pleaded 
that,  after  the  making  of  the  bond,  Abraham  Cheetham 
made  William  Ward  his  executor,  and  he  proved  and 
took  upon  himself  execution,  whereby  the  debt  was 

(a)  1  B,      C.  682.  (6)  I      ^  P.  630. 

Y  y  3  extinguished. 
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extinguished.  The  Court  of  Common  Pleas,  on  the 
authority  of  a  case  in  the  Year-books  {a),  held  that  the 
discharge  of  one  joint  and  several  obligor,  by  making 
him  executor,  discharged  both.  In  the  case  there  re- 
ferred to,  it  was  said  that  a  recovery  against  one  ob- 
ligor, and  execution  sued,  would  be  a  discharge  to  the 
others.  And  so  of  a  discharge  made  to  one  of  them. 
In  the  present  case  it  is  expressly  stated  by  the  repli- 
cation that,  after  the  payment  of  100/.,  the  plaintiff 
discharged  Samuel  Revill  from  any  further  liability  on 
the  note  remaining  due« 

Cur.  adv.  mdf^ 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  having  stated  the  declaration  and  the 
defence  pleaded,  his  Lordship  said :  We  need  not 
enquire  what  the  effect  of  a  demurrer  to  this  plea 
would  have  been,  because  additional  facts  are  brought 
to  our  knowledge  by  the  subsequent  pleadings*  The 
replication  to  the  first  plea  states,  (His  Lordship  then 
stated  the  replication  and  subsequent  pleadings  dowo 
to  the  surrejoinders). 

To  these  surrejoinders  the  defendant  demurs,  and 
has  contended  that  the  traverse  is  immaterial,  and  that 
the  facts  appearing  on  the  record  entitle  him  to  our 
judgment ;  and  we  are  of  that  opinion.  But  we  do  not 
proceed  on  some  of  the  grounds  mentioned  at  the  bar, 
such  as  the  effect  of  the  plaintiff's  alteration  of  the  instru- 
ment as  making  it  void,  or  that  the  defendant  thereby 
lost  his  right  to  contribution  from  the  joint  makers  of  the 
note ;  nor  on  any  doctrine  as  to  the  relation  of  principal 
and  surety.    We  give  our  judgment  merely  on  the 

(a)  Year-book  J  Mich.  21  Edw.  4,  81  J?,  pi.  33. 

principle 


1836. 


Nicholson 
against 
Revill. 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


683 


principle  laid  down  by  Lord  Chief  Justice  Eyre  in  Cheet-  1836. 
ham  V.   Ward  (a),    as  sanctioned   by  unquestionable     ^  ^  ^  ^ 
authority,  that  the  debtee's  discharge  of  one  joint  and  agaimt 

Revill. 

several  debtor  is  a  discharge  of  all.  For  we  think  it 
clear  that  the  new  agreement  made  by  the  plaintiff  with 
Samuel  JRevill,  to  receive  from  him  100/.  in  full  payment 
of  one  of  the  three  notes  and  in  part  payment  of  the 
other  two,  before  they  became  due,  accompanied  with 
the  erasure  of  his  name  from  those  two  notes,  and 
followed  by  the  actual  receipt  of  the  100/.,  was  in  law  a 
discharge  of  Samuel  RevilL 

This  view  cannot  perhaps  be  made  entirely  consistent 
with  all  that  is  said  by  Lord  Eldon  in  the  case  Ex  parte 
Gifford  {b))  where  his  Lordship  dismissed  a  petition  to 
expunge  the  proof  of  a  surety  against  the  estate  of  a 
co-surety.  But  the  principle  to  which  we  have  adverted 
was  not  presented  to  his  mind  in  its  simple  form ;  and 
the  point  certainly  did  not  undergo  much  consideration. 
For  some  of  the  expressions  employed  would  seem  to 
lay  it  down  that  a  joint  debtee  might  release  one  of  his 
debtors,  and  yet,  by  using  some  language  of  reservation 
in  the  agreement  between  himself  and  such  debtor, 
keep  his  remedy  entire  against  the  others,  even  without 
consulting  them.  If  Lord  Eldon  used  any  language 
which  could  be  so  interpreted,  we  must  conclude  that 
he  either  did  not  guard  himself  so  cautiously  as  he  in- 
tended, or.  that  he  did  not  lend  that  degree  of  attention 
to  the  legal  doctrine  connected  with  the  case  before 
him,  which  he  was  accustomed  to  afford.  We  do  not 
find  that  any  other  authority  clashes  with  our  present 
judgment,  which  must  be  in  favour  of  the  defendant. 

Judgment  for  the  defendant. 

(a)  IB.  ^  P.  630.  (6)  6  Ves.  jun.  808. 

Yy  4 
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Saturday  MoRELL  af^aiflSt  HaRVEY. 

January  30tn. 

In  pleading  a     "D  EPLEVIN.    Cognizance  as  constable  of  the  hun- 

surveyor's  as-  Am/ 

sessment,  made  dred  of  East  Barnfield^  Kent,  acting  under  a 

on  occupiers  of  „  „,  .  n        i    i  i 

lands,  under  Warrant  OE  Qistress.  Ihe  cognizance  aiJeged  that  at  the 
c!^78?sects^30.  ^^J^  times,  &c.,  plaintiff  was  the  occupier  of  certain 
and  45.,  it  is     j^j^^g  within  the  parish  of  HmMiurst.  Kent,  of  large 

necessary  to  ^  770 

aJse'ssment^did  ^^^^^^  value,  VIZ.,  &c.,  and,  being  such  occupier,  was 
not  exceed  9d    liable  to  be  asscssed  towards  the  repairing  of  the  high- 

in  the  pound  _  ^  o 

on  the  yearly      ways,  buying  materials,  &c.,  and  paying  the  surveyor's 

value  of  the  .  ,  .  , 

lands  s  although  Salary,  withm  the  said  parish,  according  to  the  statute, 

as^to  v^alue^'^  ^^'j  respect  of  his  said  occupation,  &c.  It  then  went 
sectrso.'and  ^^^^^       application  by  the  surveyors  of  Haixk- 

45.  is  contained  Jiny^^i  ^t  a  special  session,  for  an  order  for  makins^  an 

in  a  distinct  '  r  ?  & 

proviso;  and     assessment  of  9<i.  in  the  pound  on  the  occupiers  of 

although  the 

form  of  an       lands,  &;c.,  in  Ha*wkhurst ;  that  the  justices,  in  special 

order  of  jus-  .  .  •  n    1  \ 

tices  in  Sched.   session,  being  satisfied  by  proof,  &c.,  that  the  duty 
act,  adap°ed^to  directed  to  be  performed,  and  the  money  authorised  to 
donsi'mrkerno       Collected  and  received,  by  stat.  13  G.  3.  c.  78*,  had 
yearly'value      been  performed,  applied,  and  expended,  according  to 
the  act,  &c.,  and  that  notice  had  been  given,  &c.,  made 
an  order  that  "  an  equal  assessment,  not  exceeding  the 
sum  of  9d.  in  the  pound,  jupon  all  and  every  the  occu- 
piers of  lands,"  &c.,  within  the  parish  of  Ha^wkhurst, 
should  be  forthwith  made,  allowed,  and  collected,  and 
the  money  applied  in  repairing  the  roads,  buying  mate- 
rials, &c. :  That  the  surveyors,  by  virtue  of  the  order, 
made  "  an  equal  assessment,'  not  exceeding  the  sum  of 
in  the  pound,  upon  all  and  every  the  occupiers  of 
lands,"  &c.,  within  H.,  which  was  afterwards  duly  al- 
lowed. 
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lowed.    And  the  cognizance  further  stated,  "that,  in  1836. 
and  by  such  assessment  so  made  as  aforesaid,  the  said 

MORELL 

plaintiff  was  assessed  for  and  in  respect  of  the  said  against 

Harvey. 

lands,  tenements,  woods,  tithes,  and  hereditaments,  then 
in  the  occupation  of  him  the  said  plaintiff,  within  the 
said  parish  of  HawMurst,  in  a  certain  sum,  viz.  the  sum 
of  45/.  1 85.  4<^.,  being  at  and  after  the  rate  of  9d.  in  the 
pound,  by  such  equal  assessment  so  made  as  aforesaid : 
of  all  which  said  several  premises  "  &c.  (notice  to  plain- 
tiff). Then  followed  allegations  of  the  demand  and 
refusal  of  the  rate,  proceedings  thereon,  and  the  issuing 
of  the  distress  warrant,  under  which  defendant  acted. 
Demurrer,  assigning  several  causes.  (The  only  cause 
upon  which  the  Court  decided  will  sufficiently  appear 
from  the  argument.)  Joinder.  The  demurrer  was 
argued  in  this  term  {January  26th)  (a). 

WigJitmarii  in  support  of  the  demurrer.  By  sect.  30. 
of  the  general  highway  act,  13  G.  3.  c.  78.  (^),  justices 
are  empowered,  on  application  by  the  surveyor  under 
the  circumstances  there  mentioned,  to  order  an  equal 
assessment  on  all  occupiers  of  lands  within  the  parish, 
for  buying  materials  to  repair  the  highways,  and  for 
some  other  purposes,  such  assessment  to  be  levied  as 
after-mentioned :  provided  that  no  such  assessment 
shall  exceed  "Qd,  in  the  pound  of  the  yearly  value  of 
such  lands.  Section  45  enacts  that  if,  on  application, 
and  proof  given  as  there  mentioned,  the  justices  shall  be 
satisfied  that  the  highways  cannot  be  sufficiently  repaired 
by  the  means  before  prescribed,  then  an  equal  assess- 
ment upon  all  and  every  the  occupiers  of  lands,  &c., 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

(b)  Repeated  by  stat.  5  &  6  ^.  4.  c.  50. 

within 


686 


CASES  IN  HILARY  TERM 


1836.  within  the  parish,  shall  be  made,  collected,  and  allowed 
^^^^^  as  the  justices  shall  direct,  and  the  money  thereby 
Harvey  ^^^^ed  shall  be  employed  and  accounted  for,  according 
to  their  orders,  in  repairing  the  highways,  &c.  But, 
by  section  46,  this  assessment,  and  the  assessment 
before  mentioned,  are  not  together,  in  any  one  year, 
to  exceed  9d,  in  the  pound  upo7t  the  yearly  mlue 
of  the  lands  and  tenements  to  be  assessed  («).  The 
cognizance  states  only  that  an  equal  assessment,  not 
exceeding  9c?.  in  the  pound,  was  ordered  to  be 
made  upon  the  occupiers  of  lands,  not  adding  any 
reference  to  the  yearly  value;  and  that  the  plaintiff 
was  assessed  in  and  by  such  assessment  for  his  lands 
in  Hawkhurst,  in  the  sum  of  45/.  1 85.  4d^.,  being  at  the 
rate  of  9d,  in  the  pound,  not  stating  upon  what  value. 
The  authority  to  impose  a  tax  must  be  strictly  pursued, 
and  should  be  shewn,  in  pleading,  to  have  been  so* 
[_Littledale  J.  The  order  at  special  sessions  for  an  as- 
sessment of  6d,  in  the  pound,  given  in  the  schedule, 
No.  15,  says  nothing  of  yearly  value :  but  that  is  merely 
the  order  to  the  surveyor  to  make  an  assessment ;  the 
direction  how  he  shall  make  it  is  given  in  the  statute  itself. 
Then,  as  the  limitation  with  reference  to  yearly  value 
is  contained  in  a  distinct  proviso,  there  may  be  a  question 
whether  it  forms  such  an  exception  as  to  come  within 
the  rule  observed  upon  by  Lawrence  J.  in  Gill  v. 
Scrivens  (6),  and,  if  so,  whether  it  required  to  be  noticed 

(a)  13  G.  3.  c.  78.  s.  46.  "  Provided  nevertheless,  that  the  assessment 
herein  last  before  authorised,  and  the  assessment  hereinbefore  authorised, 
for  buying  materials,  making  satisfaction  for  damages,  erecting  guide 
posts,  and  paying  the  surveyor's  salary,  shall  not  together,  in  any  one 
year,  exceed  the  rate  of  9d.  in  the  pound  of  the  yearly  value  of  the  lands, 
tenements,  woods,  tithes,  and  hereditaments,  so  to  be  assessed." 

(6)  7  T,  JJ.31. 

by 
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by  the  party  relying  on  the  principal  clause.]  It  cannot 
appear  without  reference  to  the  proviso  that  the  sur- 
veyor has  performed  his  duty,  because  the  proviso 
furnishes  the  rate  at  which  the  assessment  is  to  be 
imposed,  and  the  data  on  which  it  is  to  be  calculated. 

Channell^  contra.  The  question  is,  not  whether  the 
assessment  must  be  actually  calculated  on  the  yearly 
value,  but  whether  that  must  appear  by  the  assessment, 
as  set  out  in  the  pleading.  To  ascertain  this,  sect.  4?5- 
must  be  referred  to.  [Coleridge  J.  The  assessment 
is  made  under  sect.  30.  as  well.  Sect.  45.  does  not 
authorise  a  rate  for  buying  materials.]  The  validity 
of  the  assessment,  as  pleaded,  must  be  determined,  at 
all  events,  by  reference  to  the  two  sections,  and  to  the 
schedule.  No.  15.,  which  is  framed  upon  the  latter 
section,  but  applies  to  both.  By  sect.  45.  the  assess- 
ment is  to  be  made  and  collected  by  such  person  and 
persons,  and*  allowed  in  such  manner,  as  the  justices, 
by  their  order,  shall  direct.  That  order  is  the  source 
of  the  surveyor's  authority;  its  form  is  prescribed  by 
the  schedule,  No.  15.,  and  ought  not  to  be  departed 
from;  and  nothing  is  there  said,  but  that  "an  equal 
assessment,  not  exceeding  the  sum  of — in  the  pound,'' 
on  all  and  every  the  occupiers,  &c.,  shall  be  forthwith 
made.  Besides,  the  proviso  in  sect.  46.  is  not  an  ex- 
ception incorporated  in  the  enacting  clause  which  it 
qualifies ;  and  therefore  the  defendant  in  this  case  was 
not  bound  to  refer  to  it  in  his  pleading. 

WigJitinan  in  reply.  The  scheduled  forms  of  this  act 
were  not  meant  to  be  so  binding  that  the  obvious  con- 
struction of  the  enacting  clauses  should  be  overlooked. 
By  sect.  69.  they  may  be  varied  or  added  to  according 

to 


1836. 
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against 
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to  circumstances.  Consistently  with  the  order,  as 
stated  in  this  cognizance,  the  occupiers  might  have  been 
assessed  in  respect  of  their  personal  ability ;  and  the 
assessment,  as  pleaded,  may  have  been  on  the  gross 
value  of  the  lands. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court  as  follows  :  — ■  The  defendant  justifies  as 
bailiff  of  the  hundred  of  'East  Barnfield  in  Kent^  under 
a  warrant  of  distress  directed  to  him  by  two  justices 
of  the  peace  for  levying  a  highway  assessment.  The 
cognisance  avers  that  the  two  surveyors  made  appli- 
cation at  a  special  sessions  for  an  assessment  of  9d,  in 
the  pound  on  all  and  every  the  occupiers,  and  that  the 
justices  of  the  peace  ordered  such  assessment  upon  all 
the  occupiers  of  lands,  tenements,  woods,  tithes,  and 
hereditaments  to  be  forthwith  made,  and  then  proceeds 
to  justify  the  taking,  under  a  warrant  of  distress  issued 
for  nonpayment  of  it.  This  cognizance  was  demurred 
to  for  numerous  causes,  one  of  which  we  think  good. 
The  passage  of  the  cognizance  above  selected  makes 
the  objection  apparent;  and  we  need  give  no  opinion 
on  any  of  the  other  points  raised. 

The  act  requires,  by  way  of  proviso,  that  the  rate 
shall  not  exceed  9d,  in  the  pound  on  the  yearly  value 
of  the  lands,  &c.,  subject  to  be  rated.  The  averment 
is  that  the  assessment  was  made  on  the  occupiers  of 
lands,  &c. ;  and  that  it  did  not  exceed  9d,  in  the  pound: 
but  not  (as  the  statute  requires)  that  it  does  not  exceed 
9d,  in  the  pound  on  the  yearly  value  of  such  lands,  &c. 
The  averment,  that  it  does  not  exceed  9c?.  in  the  pound, 
has  of  itself  no  meaning,  but  must  be  referred  to  some- 
thing ;  and  if,  consistently  with  the  ordinary  use  of  words, 

it 
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it  can  be  referred  to  "  lands,''  &c.,  which  are  mentioned  1836. 
immediately  before,  the  statement  will  still  be  defective  ; 

^  MORELL 

for  the  meaning  must  then  be  the  mlue  of  the  lands,  &c.,  against 

Harvey. 

and  not  their  yearly  mlue. 

For  this  defect,  without  considering  the  others  al- 
leged, our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


The  King  against  The  Justices  of  Monday, 

February  1st. 

Gloucestershire. 

^^T  the  quarter  sessions  for  the  county  of  Gloucester^  By  stat.  2  & 

held  5th  of  January  1836,  application  was  made  f  ^'.tched.^ 

to  enrol  and  confirm  an  order  of  two  justices  of  the  ^^'^^l^e^^Jln 

county  for  diverting  and  turning  a  public  footway  in  f/  P^^" 

C5  or  J  hamentary 

the  parish  of  Clifton  in  the  said  county.    There  was  no  borough  of 

,  .    .     Bristol,  v/hich 

appeal  against  the  order ;  and  the  necessary  prelimi-  is  a  county  of 

,  X    1     1    1  itself.  Except 

naries  under  stat.  55  G.  3.  c.  68.  5.  2.  («)  had  been  so  far  as  that  act 
fulfilled.  The  proceedings  (commencing  with  the  i^^lh^e  county^^ 
precept  of  two  justices  to  the  high  constable,  giving  HeW^thaf  after 
notice  of  their  intention  to  hold  a  special  sessions  for  ^!^^  passing  of 

^  the  Corpor- 

the  purpose  of  viewing,  &c.,  and  directing  the  acting  ^^^^^^ 
justices  to  be  summoned)  had  all  taken  place  subse-  c-  76.  ss.  7,  8, 

the  Gloucester- 

quently  to  the  9th  of  September  1835,  on  which  day  5^zVe justices 
stat.  5  &  6  ^  4.  c.  76.  passed.    Before  that  act,  the  the  poweT^^*^ 
parish  of  Clifton  was  part  of  Gloucestershire  for  all  pur-  o°der  for^di- 
poses  except  that  of  electing  members  of  parliament ;  ^^^y^^f  ci^an, 
and  the  justices  of  Gloucestershire  had  at  all  times  ex-  their  juris- 

"  diction,  in  such 

ercised  jurisdiction  over  the  county.    The  court  of  cases,  being 

''  transferred  to 

the  justices  of 

(a)  Repealed  by  stat.  5  &  6  W.  4.  c,  50.  (see  sects.  1,  84,  85.),  which 
came  into  operation  on  20th  March  1836,  by  sect.  119. 


quarter 
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1836.       quarter  sessions  refused  the  application,  on  the  ground 
ThTKi^G  -5  &  6      4.  c.  76.,  the  parish  of  Clifton 

against       was  included  within  the  county  of  the  city  of  BristoL 

The  Justices  of  *^  .  ' 

Gloucester-   and  taken  out  of  the  jurisdiction  of  the  county  of  Glou^ 

SHIRE. 

cester^  from  the  passing  of  the  said  act. 

On  an  affidavit  of  the  above  facts,  Greaves^  in  this 
term,  obtained  a  rule  (a)  calling  upon  the  justices  of  the 
county  of  Gloucester  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  enter,  as  of  the 
last  general  quarter  sessions  of  the  peace  held  in  and 
for  the  said  county,  the  said  application,  and  to  enter 
continuances  thereon  to  the  next  general  quarter  ses- 
sions for  the  county,  and,  at  such  next  quarter  sessions, 
to  hear  and  determine  the  said  application.  On  a  sub- 
sequent day  of  the  term. 

Sir  J.  Carnphell^  Attorney-General,  and  Maule,  shewed 
cause  (b),  Stat.  5  &  6  4.  c,  76.  s,  7.  enacts  that, 
after  the  passing  of  the  act,  "  the  metes  and  bounds  of 
the  several  boroughs  named  in  the  first  section  of  the 
said  schedules  (A.)  and  (B.)  for  the  purposes  of  this  act 
shall  be  the  same  as  the  limits  thereof  respectively  set- 
tled and  described in  the  Parliamentary  Boundary  Act, 
Stat.  2  &  3  4.  c.  64.  Bristol  is  named  in  the  first 
section  of  the  schedule  (A.)  of  stat  5  &  6  W.  4r,  c,  76; 
and,  by  stat.  2  &  3  4.  c.  64.  s.  35.  sched.  (O.)  30., 
Clifton  is  included  within  the  the  limits  of  Bristol, 
Then  stat.  5  &  6  4.  c.  76.  s.  8.  enacts  "  that  every 
place  and  precinct  which  shall  be  included  within  the 

(a)  See  the  form  of  the  rule  in  Rex  v.  The  Justices  of  Suffolk,  6  B.  ^  » 

am. 

(b)  January  30th.  Before  Lord  Denman  C.  J.,  Littledale  and  Wil- 
liams Js.  Coleridge  J.  was  sitting  in  the  bail  court  for  Patteson  J.,  who 
was  sitting  at  Nisi  Prius  in  London. 

metes 
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metes  and  bounds  of  any  borough  as  herein-before  pro-  1836. 
vided,  and  none  other,  shall  be  part  of  such  borough, 

'  .  .  ^  The  King 

and  in  those  boroughs  which  are  counties  of  themselves  against 

The  Justices  o 

shall  be  part  or  such  county  and  of  none  other.    Bristol  Gloucester- 
is  a  county  of  itself;  and,  therefore,  without  enquiring  shire. 
what  would  be  the  case  where  the  borough  was  not  a 
county  of  itself,  Clifton  is  a  part  of  the  county  of 
Bristol,  and  of  no  other.    The  words  "and  of  none 
other"  appear  to  have  been  inserted  for  the  purpose 
of  removing  doubt  on  such  a  question  as  this.  The 
magistrates  of  Gloucestershire  have  therefore  no  juris- 
diction over  Clifto7i  since  the  9th  of  September  1835. 
The  "  purposes  of  this  act,"  referred  to  in  sect.  are 
all  matters  relating  to  municipal  government ;  and  no 
limitation  can  be  supplied  which  is  not  expressed.  By 
a  proviso  in  sect.  8,  if  any  place  or  precinct  was  pre- 
viously liable  to  contribute  to  a  rate  for  satisfying  a 
/  debt  to  which  the  rate-payers  of  the  borough  were 
liable,  the  proportion,  in  case  of  a  difference  arising, 
is  to  be  assessed  by  a  barrister  appointed  by  the  senior 
judge  of  assize  for  the  county  of  which  such  place  or 
precinct  is  thenceforward  to  be  taken  to  be  part.  This 
shews  that  the  legislature  have  specifically  mentioned 
such  cases  as  are  not  to  be  governed  by  the  general 
enactment  that  the  place  is  to  form  part  of  the  borough : 
and,  again,  as  they  give  the  appointment  to  the  judge 
of  assize  for  the  county  of  which  the  place  is  thence- 
forward to  be  part,  they  assume  that  the  place  falls 
under  the  general  jurisdiction  of  the  borough  to  which 
it  is  attached.     Again,  the  provision  in  sect.  8,  for 
excepting  the  county  gaol,  &c.,  shews  that  the  enact- 
ment is  perfectly  general,  saving  only  cases  expressly 
excepted.     A  habeas  corpus  was  lately  granted  by ' 

Patteson 
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1836.      Patteson  J.,  removing  a  prisoner,  who  was  charged  with 
The  King     ^  felony  committed  in  Clifton^  from  Gloucestershire  to 
against       Bristol^  where  he  was  tried. 

The  Justices  of 
Gloucester- 
shire. ^ 

Greaves  contra.    Sect.  8.  speaks  of  places  and  pre- 
cincts included,  "  as  hereinbefore  provided,"  that  is,  by 
reference  to  sect.  7,    "for  the  purposes  of  this  act." 
The  question,  therefore,  is  merely  what  are  the  pur- 
poses of  the  act ;  and  these  must  be  collected  from  the 
whole  act.     The  enactment  in  question  applies  as  well 
to  boroughs  which  are  not,  as  to  those  which  are,  coun- 
ties in  themselves :  no  interpretation  of  it  can  therefore 
be  adopted  which  introduces  an  absurdity  in  either  case. 
By  the  preamble,  it  appears  that  the  object  of  the  act  is 
to  alter  the  charters  by  which  the  bodies  corporate  are 
constituted ;  but  questions  as  to  the  local  extent  of  the 
jurisdiction  of  county  justices  are  not  immediately  con- 
nected with  the  chartered  constitutions  of  bodies  corpo- 
rate, as  such.    The  clause  cited  from  sect.  8,  respecting 
the  apportioning  the  rates  in  a  particular  case,  shews 
that  the  incorporation  was  not  to  be  made  for  all  pur- 
poses ;  else  there  would  have  been  a  provision  for  cases 
in  which  the  place  was  liable  to  the  debts  of  the  original 
county,  such  as,  for  instance,  cases  arising  under  the 
gaol  acts,  4}  G.  4.  c,  64.,  and  5  G.  4.  c.  85.     By  sect.  38 
the  new  constitution  of  the  boroughs  is  to  come  into 
force  only  on  the  first  election  of  councillors :  on  the 
construction  contended  for  on  the  other  side,  the  places 
added  to  the  boroughs  would  be  without  justices  from 
the  passing  of  the  act  to  the  first  election ;  for  the  act 
contains  nothing  to  enlarge  the  power  of  the  borough 
justices  in  the  mean  time.    Under  sect.  62  no  borough 
coroner  can  be  appointed  till  there  is  a  grant  of  a  court 

of 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


693 


SHIRE. 


of  quarter  sessions :  if  the  district  is  incorporated  for  all  1836. 
purposes,  it  will  be  without  a  coroner  in  the  mean  time. 

^    ^       '  The  King 

Sect.  64  shews  that,  for  some  purposes,  the  county  ju-  against 

.    .       .  1         1        ri  "^^^  *^ ustices  of 

risdiction  is  preserved,  and  even  enlarged.  Sect.  79,  Gloucester- 
in  the  provision  as  to  recognisances  to  be  taken  by  the 
borough  constables,  treats  the  boroughs  as  situate  within 
the  county,  in  the  case  in  which  there  are  no  sessions 
of  the  peace:  the  places  incorporated,  therefore,  are 
not  universally  and  for  all  purposes  out  of  the  county ; 
for  the  boroughs  are  not  so  themselves.  Suppose  a 
borough  not  to  apply,  under  sect.  103,  for  a  quarter 
session :  if  the  borough  be  taken  out  of  the  county 
for  all  purposes,  there  will  be  no  sessions  at  which  the 
prisoners  can  be  tried.  Sect.  107  excepts,  out  of  the 
jurisdiction  of  the  borough  quarter  sessions,  all  powers 
and  jurisdictions  formerly  granted  to  any  borough  to 
try  capital  felonies,  &c.  Now  an  exception  "  is  ever 
of  part  of  the  thing  granted  and  of  a  thing  in  esse"  (Co. 
Lit.  47  «.) ;  it  follows  that  the  power  to  try  offences, 
granted  to  the  quarter  sessions,  is,  as  to  local  extent,  the 
power  which  the  borough  previously  had :  otherwise, 
since  the  borough  never  had  capital  jurisdiction  out 
of  the  old  precincts,  the  exception  could  not  apply.  By 
sect.  109  certain  exceptions  (including  5m/o/)  from  the 
operation  of  stat.  38  G.  3.  c.  52.  s.  10.  are  done  away 
with;  and,  after  Ma7/  1st  1836,  and  until  a  quarter 
session  is  granted,  Bristol  will  be  within  the  general 
rule  furnished  by  the  act.  But  up  to  the  first  of  Mai/ 
it  will  be  under  the  former  system :  and  how  can  this 
be  applied  to  districts  added  to  the  borough,  and  taken 
from  the  county  at  large  ?  They  come  under  sect.  Ill; 
and,  though  Bristol  is  exempted  from  the  provisions  of 
stat.  38  G.  3.  c.  52.,  the  new  part  is  not  within  the  ex- 
VoL.  IV.  Z  z  emption. 
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1836,       emption.    Sect.  114  contemplates  the  connecting,  for 
The  Kins     ^ome  purposes  at  least,  of  the  county  jurisdiction  with 
against       the  borouffh.     So  does  sect.  117;  and  Clifton  falls 

The  Justices  of  °  'J 

Gloucester-  under  the  case  there  contemplated;  for  before  stat.  2  & 
S  TV,  4<.  c.  64.  it  did  contribute  to  the  county  rates.  In 
sect.  118,  if  the  legislature  had  intended  the  courts  of 
record  to  have  jurisdiction  over  the  added  districts,  it 
is  scarcely  probable  that  they  would  not  have  expressly  so 
declared.  Sect.  122,  on  the  construction  contended  for 
on  the  other  side,  is  unnecessary;  for,  if  the  borough  and 
all  the  additions  are  taken  out  of  the  county  for  all  pur- 
poses, the  county  has  no  jurisdiction  within  the  bo- 
rough. The  eighth  section,  therefore,  has  not  the 
general  effect  contended  for  on  the  other  side.  Hard- 
ships might,  perhaps,  be  suggested  on  either  construction : 
thus  Bristol  is  excepted  from  the  highway  act,  stat. 
13  G.  3.  c.  78.,  by  sect.  85  of  that  act;  and  the  argu- 
ment on  the  other  side  would  extend  that  exception  to 
all  the  incorporated  district  (a). 

Cur.  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

We  have  gone  through  the  act  with  great  care ;  and 
the  result  is,  that  we  find  the  transfer  of  jurisdiction,  by 
the  7th  and  8  th  sections,  to  be  as  complete  as  words 
can  make  it.  With  respect  to  the  inconveniences  which 
Mr.  Greaves  has  suggested  as  likely  to  arise  from  this 
construction  upon  other  sections  of  the  act,  they  must 

(a)  As  to  the  general  rules  for  implying  an  exclusion  of  the  jurisdic- 
tion of  county  justices,  the  following  cases  were  cited  on  moving  for  the 
rule.  Talbot  v.  Huhbhy  2  Str,  1154. ;  Blankley  v.  Wimtanletf,  3  T.  IL 
279.  ;  Rex  v,  Sainshury,  4  T.  R.  451. ;  Rates  v.  Winstanley,  4  M.  ^• 
S.  429. ;  Rex  v.  aarJce,  5  £.  4;  Aid.  665.  See  Rex  v.  Shepherd,  2  A.  ^ 
E,  298. 

be 
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be  decided  upon  when  they  come  before  the  Court.  1836. 
We  are,  therefore,  of  opinion  that  Clifton  is  now  a  part  ^ 
of  Bristol^  and  not  of  the  county  of  Gloucester:  and  against 

The  Justices  of 

the  rule  must  consequently  be  discharged.  Gloucester- 

Rule  discharged. 


The  King  against  The  Justices  of  Cumberland.  Monday, 

February  1st. 

A RULE  was  obtained  in  a  former  term,  calling  upon  On  complaint 
against  a  party 

the  justices  of  Cumberland  to  shew  cause  why  a  as  a  vagrant, 
mandamus  should  not  issue,  requiring  them  to  hear  the  maintain  hfs*^ 
complaint  of  the  overseers  of  Wetheral,  in  the  said  charged^ being 
county,  against  John  Bowman,  for  refusing  to  maintain  the  justi^fes  in^ 
his  wife  and  child.    It  appeared  that  the  alleged  wife,  P^"7  sessions 

^  ^  ^  to  shew  cause 

Sarah,  having  become   chargeable  to  Wetheral,  and  for  his  refusal, 

.       .  .  denied  being 

Bowman  refusing  to  maintain  her,  the  assistant  overseer  married  to  the 

,      .      ,  ....  p    1  .  1    woman,  and 

obtamed^  a  summons  agamst  him,  in  pursuance  or  which  produced  some 
he  attended  before  two  justices  at  the  town-hall  of  sujfpoirofsuch 
Carlisle,  where  Armstrong,  the  assistant  overseer,  pre-  th"Jatene^d  the^ 
ferred  a  complaint  against  him  for  the  refusal  to  main-  magistrates 

^  with  an  action 

tain,  under  stat.  5  G.  4.  c,83,  s,  3.   Bowman,  on  beino:  if  they  com- 

,  ,  mitted  him. 

called  upon  to  shew  cause  for  his  refusal,  denied  that  The  com- 
plainants 

Sarah  was  his  wife,  and  stated  that  she  had  filiated  the  offered  evi- 

d6nc6  of  3i 

child  upon  him  as  a  bastard;  and  he  produced  receipts  Gretna  Green 
signed  and  given  to  him  by  Armstrong,  while  assistant  thrjustfces^"' 
overseer  of  Wetheral,  for  money  paid  him  by  Bowman  on  [t^^an^dTs^^^^ 
account  of  the  said  child,  which  was  described  in  the  re-  "^'^^ed  the 

summons,  say- 

ceipts  as  the  child  of  Sarah  Ashhridge,    Armstrong  did  i"g  that  they 

would  not,  on 
this  appli- 
cation, try  a  disputed  marriage,  alleged  to  have  taken  place  out  of  the  country,  and  that 
the  parties  ought  to  try  it  in  the  Ecclesiastical  Court : 

Held,  that  the  justices  could  not,  under  these  circumstances,  refuse  to  hear  the  case 
through  J  and  a  mandamus  was  granted,  requiring  them  to  hear  the  complaint. 

Z  z  2  not 
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1836.  not  deny  the  receipts,  but  offered  to  prove  a  (yretna 
Green  marriage,  of  which  the  child  was  the  issue,  by 
the  evidence  of  persons  then  present,  namely,  the  alleged 


The  King 


The  Justices  of  , 

Cumberland,  wife,  a  subscribing  witness  to  the  certificate  of  marriage, 
and  a  witness  to  subsequent  cohabitation.  The  attorney 
who  attended  with  Bowman  said  that,  if  the  magistrates 
committed  him,  an  action  would  be  brought  against 
them.  The  magistrates,  under  the  advice  of  their  clerk, 
refused  to  hear  the  evidence  in  support  of  the  marriage, 
and  dismissed  the  summons,  saying,  that  they  thought 
the  matter  too  important  to  be  decided  in  this  summary 
manner ;  that  they  would  not  try  indirectly  the  validity 
of  a  marriage  which  was  said  to  have  taken  place  out 
of  England  and  was  disputed;  and  that  this  question 
ought  properly  to  be  tried  in  an  ecclesiastical  court  (a), 

Alexander 

(a)  Armstrong,  in  his  affidavit,  described  the  termination  of  the  pro- 
ceeding as  follows :  —  "  That  the  said  John  Bowman  being  called  upon 
to  answer  the  charge,  Mr.  Wannop,  who  appeared  as  his  solicitor,  de- 
nied that  the  said  John  Bowman  was  the  husband  of  the  said  Sarah  New- 
man Bowman,  and  alleged  that  they  were  never  married ;  that  the  ma- 
gistrates by  the  advice  of  their  clerk  thereupon  refused  to  enter  upon 
the  case,  or  allow  any  evidence  to  be  called  to  prove  the  marriage,  stat- 
ing that  it  was  necessary  in  the  first  place  to  establish  the  marriage  in 
the  Ecclesiastical  Court.  That  this  deponent  was  prepared  to  have 
proved  the  said  marriage,"  &c.  "  That  this  deponent  informed  the  ma- 
gistrates that  he  was  prepared  with  such  testimony  if  they  would  allow 
it  to  be  heard ;  but  they  positively  refused,  for  the  reason  before  stated, 
namely,  that  it  was  necessary,  before  such  application  could  be  made,  to 
establish  the  marriage  in  the  Ecclesiastical  Court."  The  clerk  to  the 
magistrates  stated  in  his  affidavit,  that  Mr.  Saul,  the  attorney  for  We- 
theralf  '*  proposed  to  call  the  said  Sarah  Newman  Ashhridge  to  prove  the 
marriage,  but  did  not  deny  the  fact  of  the  said  receipts  having  been  given, 
or  of  the  said  order  of  bastardy  having  been  made,  whereupon  the  ma- 
gistrates, Thomas  Atkinson  and  John  Knuhley  Wilson,  Esquires,  under  the 
advice  of  deponent,  refused  to  receive  such  evidence,  considering  it  a 
matter  of  too  great  importance  to  try  indirectly  the  validity  of  a  marriage 
which  was  alleged  to  have  taken  place  out  of  England,  and  which  they 
thought  ought  more  properly  to  be  brought  before  an  Ecclesiastical 

Court 
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Alexander  and  W,  C,  Kxme  now  shewed  cause.  1836. 
Supposing  that  the  case  has  not  been  heard,  the  ma-  ^^^Tking 
fijistrates  were  not  bound  to  proceed  when  there  was  against 

^  ....  The  Justices  of 

reasonable  fear  of  an  action,  and  no  indemnity  was  Cumberland. 

offered;  B,ex  v.  Mirehouse  (a).    The  act  5  G.  4.  c.  83. 

s,  3,  does  not  imperatively  require  justices  to  proceed 

on  a  complaint  of  this  kind ;  the  words  are,  "  it  shall 

be  lawful  for  any  justice  of  the  peace  to  commit  such 

offender."    [Lord  Denman  C.  J.  The  justices  here  had 

begun  to  hear  the  complaint ;  were  not  they  bound  to 

hear  all  ?]    They  exercised  a  discretion,  which  they 

had  a  right  to  use.    And  they  have,  virtually,  heard 

the  complaint.   [Lord  Denman  C.  J.  Then  they  stopped 

the  party  against  whom  they  decided].    The  receipts 

were  not  denied:  then  it  appeared  that  there  was  a 

disputed  marriage,  which  the  parties  might  try  in  the 

ecclesiastical  court.    [^Coleridge  J.  What  remedy  could 

the  overseers  have  in  the  ecclesiastical  court  ?]    In  Rex 

V.  The  Justices  of  Carnarvon  [b),  where  the  sessions,  on 

the  trial  of  an  appeal,  refused  to  hear  the  respondents' 

witnesses,  this  Court  would  not  grant  a  mandamus  to 

enter  continuances  and  rehear  the  appeal. 

Cmm'^Z/,  contra,  was  stopped  by  the  Court. 


Court  than  to  be  decided  by  magistrates  at  a  petty  sessions."  He  added 
his  opinion,  that  the  advice  he  had  given  was  proper,  "  and  that,  if  the 
said  magistrates  heard  the  evidence  proposed  to  be  offered  by  the  said 
George  Saul,  they  must  still  decline  making  any  order  upon  the  summons, 
on  the  ground  of  the  doubtful  nature  of  the  question  as  to  the  validity  of 
the  marriage,  and  the  consequent  risk  to  which  the  magistrates  would  he 
exposed  by  reason  thereof." 

(a)  2  J.  ^  E.  632.  C,  as  Rex  v.  The  Justices  of  Somersetshire, 
1  Harr.  ^  Woll.  82. 

{b)  4  J?,  f  Aid,  86. 

Z  z  3  Lord 
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1836.  Lord  Denman  C.  J.    That  was  a  very  different  case. 

The  King  ^"^^^  ^^^^^  ^^^^        justices  have  done  wrong, 

agamst       They  exercised  their  discretion  in  deciding  at  first  to 

The  Justices  of  ^  ^ 

Cumberland,  hear  the  case;  then  they  were  not  right  in  refusing  to 
hear  the  whole  of  the  evidence  offered.  The  rule  must 
be  absolute. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE,  Js.  Con- 
curred. 

Rule  absolute. 


The  King  agamst  The  Marquis  of  Downshire. 


JNDICTMENT  for  obstructing  and  keeping  ob« 
structed  divers  horse  and  carriage  ways,  pack  and 
prime  ways,   and  footpaths  in  the  parish  of  East- 
hampstead,  Berks.     Plea,  Not  Guilty.    By  order  of 


justices  in 
petty  session 
having  made 
an  order  for 
stopping  a 
highway  under 
a  local  act 
giving  an  ap- 
peal, and  the  time  for  appeal  having  elapsed,  it  cannot  be  contended,  on  a  prosecution  for 
obstructing  such  way,  that  the  order  was  bad  because  the  justices  wete  not  properly  sum- 
moned to  the  petty  session. 

Under  stat.  55  G.  3.  c.  68.  s.  2.,  enacting  that  "when  it  shall  appear,  upon  the 
view  of  any  two  or  more"  justices,  that  a  highway  is  unnecessary,  the  same  may  be 
stopped  by  order  of  such  justices,  the  order  is  not  valid  if  it  state  only  that  the  justices, 
having  viewed  the  public  roads  within  the  parish,  &c.  (in  which  the  road  lies),  and  being 
satisfied  that  certain  roads  after  mentioned  are  unnecessary,  do  order  the  same  to  be  stopped 
up  :  and  the  objection  may  be  taken  on  such  prosecution,  and  at  such  time,  as  above. 

By  a  local  inclosure  act,  incorporating  (so  far  as  its  provisions  were  not  repugnant)  the 
general  inclosure  act,  41  G.3.  sess.  2.  c.  109.,  it  was  enacted  that  certain  commissioners  might 
set  out  and  appoint  highways  over  the  lands  to  be  divided,  &c.,  within  the  parish  of  E.,  or 
over  any  of  the  old  inclosed  lands  in  the  parish,  atid  divert  or  stop  up  any  of  the  present 
public  or  private  carriage-roads,  highways,  or  footpaths  in  the  parish,  observing  certain 
conditions :  and  that  all  ways  and  paths  in  the  parish  not  so  set  out  or  continued  should  be 
stopped  up  and  extinguished,  and  deemed  part  of  the  lands  to  be  divided,  &c.  :  provided 
that  no  roads  through  any  old  inclosures  of  the  parish  should  be  stopped  up,  diverted,  or 
altered,  without  an  order  of  two  justices. 

A  road,  A,  through  old  inclosures  in  the  above  parish,  opened  into  the  waste,  and,  at 
such  opening,  joined  another  road,  B,  which  formed  a  continuation  of  A,  and  ran  entirely 
over  waste  land.  No  valid  order  was  obtained  for  stopping  road  j^.  Road  B  was  not  set 
out  or  continued  by  the  commissioners  :  Held,  that  this  omission  did  not  extinguish  road 
A  and  create  a  consequent  stoppage  of  road  B ;  but,  on  the  contrary,  that  A  remaining 
open  for  want  of  an  order  of  justices,  as  a  consequence,  B  remained  open  also. 

Quaire,  if  a  road  long  used  as  a  thoroughfare  by  the  public  be  lawfully  stopped  at  one 
end,  whether  the  right  of  way  over  the  remainder  be  gone.    Per  Fatteson  J.,  it  is  not. 

Farke 
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Parke  J.  {a)  the  prosecutor  delivered  particulars  of  1836. 
the  ways  in  question,  which  were  nine  in  number :  seven  _ 

/   ■  .  .  The  King 

described  generally  as  highways,  and  two  described  against 

The  Marquis  of 

as  footways.     On  the   trial  before  Park  J.  at  the  Downshire. 
Berkshire  Spring  assizes,  1834,  the  following  facts  ap- 
peared.   All  the  ways  were  ancient  public  ways. 

Highway,  No.  1  (Bond's  Lane),  passed  through  old 
inclosures,  and  opened  into  land  which,  at  the  time  of 
making  the  award  after-mentioned,  was  part  of  the 
waste  lands  in  the  parish  and  manor  of  Easthampstead, 

Highways  2  and  3,  and  4,  were  continuations  of 
Bond's  Lane,  passing  over  lands  that  were  waste  at 
the  time  last-mentioned.  (Highway  3  diverged  from 
highway  2 :  Bond's  Lane  branched  into  highways  2 
and  4. 

Highways  5  and  6,  the  latter  being  a  continuation 

(a)  The  order  was  as  follows :  — 

"  The  King  on  the  prosecution  of  William  Makepeace,  against  the  Mar^^ 
quis  of  Downshire. 

"  Upon  hearing  Mr.  Mascall,  of  counsel  for  the  prosecutor,  and  Mr. 
Richards,  of  counsel  for  the  defendant,  I  do  order  that,  upon  production 
of  an  affidavit  by  Mr.  Handley*^  (the  defendant's  attorney),  "  that  on 
reading  the  indictment  he  is  unable  to  understand  all  the  precise  tracks 
indicted,  the  attorney  or  agent  for  the  prosecutor  shall,  at  the  costs  of 
the  prosecutor,  within  one  week  after  the  delivery  of  a  copy  of  Mr. 
Handley's  affidavit  to  Mr.  Jeyes"  (the  attorney  for  the  prosecution),  "  de- 
liver to  the  defendant's  attorney  a  particular,  in  writing,  of  the  several 
highways,  pack,  and  prime  ways,  and  footways,  for  the  obstruction  of 
which  the  bill  of  indictment  has  been  preferred  and  found ;  and  that  the 
prosecutor  shall  be  precluded,  at  the  trial  of  the  indictment,  from  giving 
evidence  respecting  any  other  highways,  pack  and  prime  ways,  and  foot- 
ways, than  those  named  in  the  particular.  The  prosecutor,  with  his 
attorney  and  one  surveyor,  to  be  at  liberty  to  go  on  the  premises  on 
some  one  day,  having  given  the  defendant  or  his  attorney  two  days' 
previous  notice  of  the  time  at  which  they  will  attend,  and  doinj;  no  un-^ 
necessary  damage  to  the  premises.  Dated  the  30th  day  of  January 
1834.  J.  Parke:' 

See  Rex  v.  Curwood,  S  A.  JE.SIG. 

Z  z  4  of 
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1836.      of  5,  passed  over  lands  that  were  waste  at  the  time 

'      last-mentioned ;  these  highways  branched  from  high- 
TheKiNG  '  . 

against^      Way  7,  and  formed  a  continuation  of  Hatch's  Lane^ 

DowNSHiRE.    which  was  a  road  passing  through  old  inclosures,  and 

not  now  in  question. 

Highway  7  passed  out  of  Hatch's  Lane,  through  old 

inclosures,  and  formed  a  continuation  of  Hatch's  Lane 

to  the  northward;  branching,  to  the  westward,  into 

highway  5. 

Footways  1  and  2  passed  through  old  inclosures. 

By  Stat.  1  &  2  G.  4.  c,  32.  private,  "  for  inclosing 
lands  within  the  manor  and  parish  of  Easthampsteady 
in  the  county  of  Berks,"  after  reciting  that  there 
were  within  the  said  manor  and  parish  certain  open 
and  common  fields  and  commons,  heaths,  and  other 
uninclosed  commonable  lands  and  waste  grounds,  con- 
taining in  the  whole  &c.,  and  that  the  Marquis  of 
Domishire  was  lord  of  the  said  manor,  and  as  such 
entitled  to  the  soil  of  the  said  commons,  heaths  and 
other  uninclosed  commonable  lands  and  waste  grounds, 
that  the  Marquis  and  others  were  entitled  respectively 
to  parcels  of  the  said  open  and  common  fields,  and 
were  or  claimed  to  be  entitled  to  or  interested  in  the 
herbage  upon,  and  certain  rights  of  common  over,  the 
said  open  and  common  fields,  and  common  or  waste 
lands,  or  some  part  or  parts  of  them ;  reciting  also  the 
general  inclosure  act,  41  G.  3.  sess,  2.  c.  109. ;  and  that 
the  estates  of  the  several  parties  lay  intermixed,  &c.,  and 
that  if  the  common  fields,  commons,  &c.,  were  divided, 
allotted,  and  inclosed,  they  would  be  of  greater  value ; 
it  was  enacted  that  certain  persons  should  be  commis- 
sioners for  putting  the  act  in  execution  in  such  manner, 
and  with  such  powers,  &c.,  as  were  in  this  act  after 

contained, 
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contained,  and  with  such  of  the  powers,  and  subject  1836. 
to  such  of  the  rules,  &c.,  contained  in  the  recited  act,  ^ 

The  King 

as  were  not  repugnant  to,  or  altered,  or  otherwise  pro-  against 

^.^  ^         The  Marquis  of 

vided  for,  by  this  act.  Downshire. 

And  by  sect.  18.  it  was  enacted  {a) :  "  That  the  said 
commissioners  shall,  and  they  are  hereby  authorised 
and  required  in  the  first  place,  before  they  shall  pro- 
ceed to  make  any  of  the  divisions  and  allotments,  di- 
rected to  be  made  by  this  act,  to  set  out  and  appoint 
all  and  every  such  public  carriage  roads  and  highways, 
in,  through,  and  over  the  lands  and  grounds  hereby 
directed  to  be  divided  and  allotted,  or  in,  through,  and 
over  any  of  the  old  inclosed  lands  or  grounds  within 
the  said  parish,  as  they  shall  judge  necessary,  and  to 
divert,  alter,  turn  or  stop  up  any  of  the  present  public 
or  private  carriage  roads  or  highways,  or  footpaths,  in, 
through,  or  over  any  part  of  the  said  parish  of  East- 
hampstead  as  the  said  commissioners  shall  think  proper, 
provided  the  roads  and  highways  to  be  set  out  and  ap- 
pointed by  the  said  commissioners,  shall  be  and  remain 
thirty  feet  wide,  at  the  least,  and  be  set  out  in  such 
directions,  as  shall  upon  the  whole,  appear  to  them 
most  commodious  to  the  public ;  and  the  said  commis- 
sioners shall  ascertain  the  same  by  marks  and  bounds, 
and  prepare  and  sign  a  map,  in  which  such  intended 
roads  shall  be  accurately  laid  down  and  described,  and 
cause  the  same,  when  so  signed,  to  be  deposited  with 
their  clerk,  for  the  inspection  of  all  persons  concerned  ; 
and  as  soon  as  may  be  afterwards,  the  said  commis- 
sioners shall  give  notice ; (directions  were  then  added 
for  giving  public  notice  of  the  setting  out  of  such  roads 

(a)  See  the  General  Jnclosure  Act,  41  G.  3.  sess,  2.  c.  109.  ss.  8,  11. 

and 
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1836.  and  depositing  of  such  maps,  and  also  notice  of  the 
The  King  general  lines  of  such  intended  carriage  roads ;)  "  and 
The  Marquis  of  ^^^^^  appoint,  in  and  by  the  same  notice,  a  meeting 
DowNSHiRE.  to  be  held  by  the  said  commissioners^  at  some  con- 
venient place,  "  &c.  "  and  not  sooner  than  fourteen 
days  from  the  date  and  publication  of  such  notice,  to 
take  the  same  into  consideration ;  and  if  any  person 
who  may  be  injured  or  aggrieved  by  the  setting  out  of 
such  roads,  shall  attend  at  such  meeting,  and  object  to 
the  setting  out  of  the  same,  then  the  said  commissioners, 
together  with  any  justice  or  justices  of  the  peace,  re- 
siding or  acting  in  and  for  the  division  in  which  the 
said  parish  of  E.  is  situate,  and  not  being  interested  in 
the  said  division  and  allotment,  shall  hear  and  deter- 
mine such  objection,  and  the  objections  of  any  other 
such  person  to  any  alteration,  that  the  said  commis- 
sioners, with  any  such  justice  or  justices,  may  in  conse- 
quence propose  to  make ;  and  the  said  commissioners, 
together  with  such  justice  or  justices  as  aforesaid,  shall, 
and  they  are  hereby  required,  according  to  the  best 
of  their  judgment,  upon  the  whole,  to  order  and  finally 
direct  how  such  carriage  roads  shall  be  set  out,  and 
either  to  confirm  the  said  map,  or  make  such  alterations 
therein  as  the  case  may  require.  And  all  roads,  high- 
ways, ways  and  paths,  in  through  and  over  the  said 
parish  of  jE.,  or  any  part  thereof,  which  shall  not  be 
set  out,  or  finally  ordered  and  directed  to  be  set  out  or 
continued  as  aforesaid,  shall  be  for  ever  stopped  up  and 
extinguished,  and  shall  be  deemed  and  taken  as  part 
of  the  lands  and  grounds  to  be  divided  and  allotted  by 
virtue  of  tliis  act,  and  shall  be  divided  and  allotted  ac- 
cordingly :  Provided  always,  that  none  of  the  present 
roads  "  in  E,  shall  be  shut  up  or  discontinued,  until  the 

roads 
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roads  intended  to  remain  or  be  the  public  roads  in  1836. 
future  shall  be  set  out  as  by  this  act  directed,  and 

The  Kino 

properly  formed  and  made  safe  and  convenient  for  against 

,  .  T-k       .  1    1      1  1  Marquisof 

horses,  cattle,  and  carriages :  "  Provided  also,  that  Downshirk. 
no  roads  passing  or  leading  through  any  of  the  old 
inclosures  within  the  said  parish,  shall  be  stopped  up, 
diverted,  turned,  or  in  any  other  way  altered,  with- 
out an  order  for  that  purpose,  under  the  hands  and 
seals  of  two  of  his  Majesty's  justices  of  the  peace  for 
the  said  county  of  Berks,  not  interested  in  the  repair 
of  such  roads,  in  the  manner  and  subject  to  appeal,  and 
giving  such  notice  as  is  directed  by  an  act  passed," 
&c.,  55  G.  3.  c,  68. 

The  commissioners  set  out  a  number  of  public  carriage 
roads  or  highways,  and  likewise  certain  private  roads, 
which  were  drawn  out  on  a  map,  and  the  map,  after 
notice  given  and  a  meeting  held  according  to  the  act, 
was  duly  confirmed.  Among  the  roads  marked  as 
private  was  Bond^s  Lane  road,  described  by  the  com- 
missioners as  a  "private  occupation  road  or  driftway 
of  the  width  of  twenty-five  feet,"  except  where  it  passed 
through  old  inclosures,  leading  from  one  to  another  of 
the  public  carriage  ways  newly  set  out  as  above  stated. 
Part  of  this  road  was  comprised  in  highway  No.  1 
(Bond's  Lane),  and  part  in  highway  No.  4,  above 
described  as  a  continuation  of  Bond's  Lane  over  the 
waste.  Three  other  roads  {Bast  Hampstead  Park  Road, 
East  Hampstead  Park  Lane  Road,  and  Jennings  Hill 
Lane  Road)  were  set  out  in  like  manner  as  private, 
and  these  were  comprised  in  highway  No.  7,  above  de- 
scribed. Highways  2,  3,  5,  and  6,  and  footways,  1  and 
2,  were  not  set  out. 

For 
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1836.  For  the  purpose  of  stopping  certain  of  the  above 

^        ways  which  passed  through  old  inclosures  (according 
against       to  the  proviso  in  sect.  1 8.  of  the  local  act),  three  iustices. 

The  Marquis  of  ,  '  J  ? 

DowNSHiRE.  at  a  petty  session  holden  March  23d,  1827,  made  the 
following  order  :  —  "  Easthampstead  Inclosure.  We 
Augustus  Schutz  Esquire,  Thomas  Garth  Esquire,,  and 
the  Reverend  Henry  Ellis  St,  John,  clerk,  three  of  his 
Majesty's  justices,"  &c.,  "at  a  special  session  held  by 
us  at"  &c.  "  on  this  23d  day  of  March  1827,  in  pur- 
suance of  the  authority  vested  in  us  in  and  by  an  act," 
&c.  (reciting  the  local  act  1  &  2  G.  4.  c.32.,  and  statutes 
41  G.  3.  sess.  2.  c.  109.  and  55  G.  3.  c,  68) ;  "  or  any  of 
them,  having  particularly  viewed  the  public  roads  and 
footway  within  the  said  manor  and  parish  of  Easthamp' 
stead  hereinafter  particularly  described ;  and  we  not 
being  interested  in  the  repair  of  the  said  roads  and 
footway,  and  being  satisfied  that  the  highways,  bridle- 
ways, and  footways  intended  to  remain  and  be  the 
public  highways,  bridleways,  and  footways  in  future 
within  the  said  parish  are  continued,  or  have  been  set 
out  and  properly  formed  and  made  safe  and  convenient, 
according  to  the  provisions  and  directions  of  the  said 
first  mentioned  act,  and  that  the  roads  and  footways 
hereinafter  described  are  unnecessary  to  be  continued, 
do  order  that  the  same  public  roads  and  footways  be 
stopped  up  and  extinguished,  that  is  to  say,"  Easthamp- 
stead Park  Road,  leading  &c.  (describing  its  direction 
and  termini  as  the  commissioners  had  stated  them  in 
setting  out  this  road  as  above  mentioned ;  p.  703.) ; 
Easthampstead  Park  Lane  JRoad  (describing  it  in  like 
manner) ;  Jennings  Hill  Lane  Road  (describing  it  in 
like  manner):  footway,  &c.  (describing  its  course  and 

termini). 
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termini).    "  So  that  the  same  roads  and  footway  may  1836. 
be  divided  and  allotted  pursuant  to  the  directions  of  the 

^  The  Kino 

said  first  mentioned  act  of  parliament.    Given,"  8cc.  against 

The  Marquis  of 

Signed  by  the  three  justices.  Downshire. 

The  roads  were  No.  7,  of  the  highways,  and  the 
footway  No.  2,  of  the  footways,  in  question  on  this  in- 
dictment. One  of  the  mamstrates  summoned  to  the 
petty  session  w^as  not  served  with  the  summons  till 
March  20th.  The  order  was  confirmed,  without  ap- 
peal, at  the  quarter  sessions,  holden  April  24th. 

The  commissioners  executed  their  award,  August  1st, 
1827,  specifying  therein  the  several  public  carriage 
roads  or  highways  and  private  roads  set  out  and  de- 
scribed by  the  said  commissioners  as  above  mentioned. 
And,  after  referring  to  two  orders  of  justices,  made  in 
1825  (of  no  importance  here),  the  award  proceeded  as 
follows  :  —  "  And  whereas,  in  further  pursuance  and  exe- 
cution of  the  said  three  several  acts,"  &c.,  Augustus 
Schutz^  &c.,  "  three  of  his  Majesty's  justices  of  the  peace 
for  the  said  county  of  Berks,  at  a  special  session  held 
by  them  in  the  parish  of  Easthampstead  aforesaid,  on  " 
&c.  "  did  order  that  the  several  public  roads  and  foot- 
way therein  and  hereinafter  described,  be  thenceforth 
stopped  up  and  extinguished,  that  is  to  say  "  (then  fol- 
lowed a  description  of  the  ways  mentioned  in  the  order 
March  ^ 3d  1827,  in  the  words  there  used);  "and 
whereas  the  said  last-mentioned  order  at  a  general 
quarter  sessions  of  the  peace,  holden  at  Newbury/,  in  and 
for  the  said  county  of  Berks,  on  Tuesdai/,  the  24th  day 
of  April  last,  was  confirmed,  filed,  and  enrolled  among 
the  records  of  the  said  sessions :  now  be  it  further 
known  that  the  said  Thomas  Chapman  and  Bichard 
Crahtree,  as  such  commissioners  as  aforesaid,  do  hereby 

declare 
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1836.      declare  and  award  that  the  said  several  roads  in  the  said 
The  King  several  orders,  or  either  of  them,  particularly  men^ 

against       tioned  and  described,  shall  be  for  ever  stopped  up  and 

The  Marquis  of        .       .  rf  r 

DowNSHiRE.  extinguished  as  public  roads ;  and  that  the  said  three 
several  last-mentioned  roads,  called  Easthampstead  Parh 
Road^  Easthampstead  Park  Lane  Road,  and  Jennings 
Hill  Lane  Road,  shall  be  for  ever  hereafter  for  the  exclu- 
sive use  and  occupation  of  the  person  or  persons  whose 
lands  adjoin  thereto  on  either  side  thereof,  and  that  the 
said  several  footways  in  the  said  three  several  orders, 
or  either  of  them,  particularly  mentioned  and  described, 
shall  be  for  ever  stopped  up  and  extinguished." 

The  waste  lands,  over  which  highways  2,  S,  and 
4,  and  highways  5  and  6,  passed,  were  allotted  to  the 
defendant. 

The  defence  was,  that  highways,  1  to  6,  and  foot- 
way 1,  were  stopped  by  the  award  and  the  operation 
of  the  local  act ;  that  highway  7  and  footway  2  were 
stopped  by  the  order  of  justices ;  and  that  the  stopping 
of  these  ways  had  an  effect,  in  addition  to  that  of  the 
award  and  Inclosure  Act,  in  extinguishing  highways 
5  and  6. 

The  jury  found  that  all  the  roads  which  had  been 
the  subject  of  proof  were  ancient  ways  ;  and,  under  the 
learned  Judge's  direction,  they  returned  a  verdict  of 
Not  Guilty,  leave  being  reserved  to  the  prosecutor,  by 
consent,  to  move  to  enter  a  verdict  of  Guilty. 

Ludlonx)  Serjt.,  in  Easter  term,  1834,  moved  accord- 
ingly (a).  He  contended,  as  to  highway  7  and  foot- 
way 2,  that  the  order  of  justices  was  bad,  because  the 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Farhe,  and  Fatteson  Js. 

sum- 
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summonses  to  the  magistrates  to  attend  the  petty  session  1836. 
were  not  all  delivered  in  proper  time :  and  because  it      "  ~ 

^    ^  The  Kino 

did  not  appear,  by  the  order,  that  it  was  made  upon  against 

^     J  ^        The  Marquis  of 

view,  as  required  by  stat.  55  G.  3.  c.  68.  He  took  some  Downshirk. 
other  objections  to  the  order,  upon  which  the  Court 
gave  no  opinion  («).  He  further  urged  that  part  of 
the  recital,  made  by  the  commissioners  in  their  award, 
was  unsupported  by  any  further  proof.  Parke  J.  ob- 
served that  the  award  was  prima  facie  evidence  of  the 
facts  recited  in  it;  and  no  further  notice  was  ulti- 
mately taken  of  this  head  of  objection.  As  to  highway  ] 
{Bond^s  Lane),  and  footway  1,  he  objected  that,  as 
they  ran  between  old  inclosures,  they  could  not,  by 
the  local  act,  be  stopped  without  an  order  of  justices; 
and  further,  as  to  highway  1,  that,  although  the  com- 
missioners had  professed  to  set  it  out  as  a  private  occu- 
pation way,  they  had  not  allotted  the  soil,  and  that  the 
new  denomination  they  had  given  it  did  not,  under  the 
circumstances,  deprive  it  of  the  character  it  anciently 
had,  of  a  public  highway.  And,  as  to  highways 
2,  3,  4,  5,  6,  he  contended  that  if  highways  1  and  7 
were  not  legally  stopped,  these,  being  continuations  of 
them,  remained  open  likewise.  A  rule  nisi  was  granted, 
against  which 

Jervis,  R.  V,  Richards,  and  Talbot,  shewed  cause  in 
Trinity  term  1 835  (6).     First,  as  to  the  objections  to 

(a)  One  of  these  was,  that  several  roads  were  stopped  by  the  same 
order.  See  Bex  v.  Milverton,  Mich.  T.  1836,  where  it  was  held  that 
such  an  order  is  bad. 

(6)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 
The  case  was  argued,  June  1st  and  2d. 

the 
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1836.      the  order  of  justices.    It  is  contended  that  the  sum- 
The  King     ^^nses  to  attend  the  special  session  appear  not  to  have 
against       been  all  served  in  reasonable  time,  and,  therefore,  that 

The  Marquis  of    .  •  i  ,  ,  , 

DowNSHiRE.  the  quarter  sessions  ought  not  to  have  confirmed  the 
order,  on  which  point  Bea^  v.  The  Justices  of  Worcester- 
shire  (a)  was  cited.  But  no  precise  rule  is  there  laid 
down  as  to  the  time  at  which  service  shall  be  deemed 
reasonable ;  nor  can  there  be  a  general  law  on  the  sub- 
ject. Rex  V.  Sheppardih)  and  Rex  v.  The  Justices  of 
Surrey  (c)  were  also  cited :  but,  in  the  one  case,  the 
order  did  not  purport  to  have  been  made  at  a  special 
session  at  all ;  in  the  other,  notices  had  not  been  served 
by  the  proper  officer.  Neither  case  is  applicable.  And 
the  present  objection,  if  available,  should  have  been 
made  the  ground  of  an  appeal :  the  justices  in  sessions 
are  the  proper  persons  to  judge  of  it.  By  stat.  55  G.  3. 
c,  68.  s,  4.,  which  is  incorporated  by  reference  in  sect.  18 
of  the  present  act,  if  there  be  no  appeal,  the  order  and 
proceedings  are  conclusive.  On  the  objection,  that  the 
order  does  not  sufficiently  appear  to  have  been  grounded 
on  the  view  of  the  justices,  a  later  case  of  Rex  v.  The 
Justices  of  Worcestershire  {d)  was  cited.  But  there  the 
words  of  the  order  were  :  —  We  —  having  upon  view 
found,  or  it  having  appeared  to  us;"  the  justices  did 
not  even  assert  that  they  had  viewed.  Here  they  say, 
"  We  —  having  particularly  viewed  the  public  roads 
and  footway;"  "  and  we,  not  being  interested" — "  and 
being  satisfied  that  the  highways,"  intended  to  be  the 
public  highways  in  future,  are  properly  formed,  do 
order,  &c.    Of  the  two  analogous  forms  (xvi  and  xviii), 

(a)  2  B.  t^"  Aid.  228.  ^6)  3  B.  ^-  Md.  414. 

(c)  5  ^.  ^  C.  241.  (d)  8B.  <^  a  254. 

in 
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in  the  schedule  to  stat.  13  G.  3.  c.  78.,  one.  No.  xvi,  uses  1836. 
the  words,  "  having  upon  view  found;"  but  those  par-     ^  ^ 
ticular  words  are  not  absolutely  necessary;  and  stat.  against 

*;  .         The  Marquis  of 

55  G.  3.  c,  68.  gives  no  form  of  an  order  for  stopping.  Downshire. 
The  argument  on  the  other  side  seems  to  assume  that 
the  view  and  the  order  must  take  place  at  once,  and 
the  order  be  worded  accordingly;   but  that  is  not 
required. 

The  main  question,  however,  is,  whether  the  high- 
ways 1  to  6  are  extinguished  by  the  inclosure  act  and 
award.  Now  supposing  that  highway  1  (Bond's  Lane) 
was  not  legally  stopped,  for  want  of  an  order  of 
justices,  it  does  not  follow  that  highways  2,  3,  and  4, 
which  communicated  with  it,  and  ran  over  the  waste, 
and  were  not  set  out  as  public  roads  by  the  commission- 
ers, remained  open  also.  This  point  arose  in  the  case 
of  T/ie  Marquis  of  Downshire  v.  Makepeace,  tried  at  the 
Reading  Spring  assizes  1832,  where  the  present  defend- 
ant brought  trespass  against  the  present  prosecutor,  and 
he  pleaded  a  right  of  way  on  the  same  highways  which 
are  called  2  and  3  in  this  cause.  Littledale  J.,  in  sum- 
ming up  that  case  to  the  jury,  adverted  to  the  argument 
on  behalf  of  the  plaintiff,  which  was  that,  when  the 
legislature  gave  power  to  the  commissioners,  generally, 
to  stop  up  roads  leading  over  the  lands  to  be  allotted, 
and  empowered  them  also  to  stop  up  roads  leading 
through  old  inclosures  by  an  order  of  two  justices,  the 
restriction,  as  to  the  order  of  justices,  must  be  confined 
in  its  effect  to  the  roads  actually  within  the  old  inclo- 
sures; and  the  learned  judge  added,  "  I  must  own  that 
appears  to  me  the  right  construction  of  the  act;  for 
it  would  come  to  this,  that  almost  all  the  roads  in  the 
lands  or  commons  to  be  inclosed  would  lead  by  one 

Vol.  IV.  3  A  means 
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1836.       means  or  the  other  into  roads  in  the  old  inclosures. 
The  King  result  would  be,  that  there  could  scarcely  be 

The  Marquis  of  ^  ^^^^  whole  inclosure  except  by  the 

DowNSHiRE.  concurrence  of  two  justices ;  and  therefore  it  appears 
to  me  the  true  construction  of  the  act,  that  this  power 
for  stopping  up  roads  in  the  old  inclosures  requiring 
the  concurrence  of  two  magistrates,  is  to  be  confined 
to  roads  of  the  old  inclosures"  (a).  That  argument 
applies  both  to  highways  2,  3,  and  4,  and  to  highways 
5  and  6.  They  are  extinguished  by  the  award  and 
inclosure  act,  independently  of  any  circumstance  affect- 
ing the  condition  of  highway  1  (Bond's  Lane)  and 
highway  7,  with  which  they  respectively  communicate. 
-  Then,  as  to  highway  1  [Bond's  Lane),  Not  only  is 
the  stopping  of  Bond's  Lane  unnecessary  for  the  pur- 
pose of  stopping  roads  2,  3,  4,  but,  on  the  other  hand, 
admitting  that  Bond's  Lane,  so  far  as  it  passes  through 
old  inclosures,  would  not  be  stopped  by  the  mere 
omission  of  it  in  the  award,  it  is  in  effect  stopped,  be- 
cause the  roads  on  the  waste,  highways  2  and  4,  which 
were  the  continuations  of  Bond's  Lane,  are  extinguished 
as  public  ways  by  the  award.  Bond's  Lane,  then,  be- 
comes a  mere  cul  de  sac ;  and  such  a  place  cannot  be 
called  a  highway.  In  Wood  v.  Veal  [b)  Abbott  C.  J.  said, 
"  I  have  great  difficulty  in  conceiving  that  there  can  be 

(a)  From  the  note  used  by  the  defendant's  counsel  in  opposing  the 
present  rule.  A  rule  nisi  was  obtained  for  a  new  trial  in  The  Marquis  of 
Downshire  v.  Makepeace  (the  plaintiff  having  obtained  a  verdict) ;  and, 
upon  cause  shewn,  Hil.  T.  1833,  the  rule  was  discharged ;  but  it  does 
not  appear  that  the  Court  decided  the  above  point.  Parke  3.  observed, 
\  upon  the  motion,  that,  according  to  the  argument  used,  probably  no  road 
in  the  district  could  be  stopped,  since  every  highway  would  lead  to  some 
road  passing  through  old  inclosures, 
(6)  5  B.     Aid,  454. 

a  public 
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a  public  highway  which  is  not  a  thoroughfare."    Logan  1836 
V.  Burton  (a)  is  distinguishable.    There  a  clause  in  a     xhe  Kino 
local  inclosure  act  enabled  commissioners  to  stop  up  old  <^g<^inst 

^    ^  The  Marquis  of 

roads  in  the  parish,  "  besides  the  roads  which  passed  Downshire. 
over  the  lands  to  be  inclosed,"  provided  it  were  not 
done  without  the  concurrence  of  two  justices ;  and  this 
was  held  not  to  be  confined  to  roads  lying  wholly 
without  such  lands ;  the  Court  being  of  opinion  that, 
where  a  road  passed  partly  through  such  lands  and 
partly  through  others,  the  consent  of  two  justices  was 
requisite  for  stopping  the  latter  portion ;  because  other- 
wise, by  stopping  this,  the  whole  might,  in  effect,  be 
stopped  without  such  consent.  That,  however,  does 
not  shew  that,  because  highway  1  {Bond's  Lane)  passes 
through  old  inclosures,  therefore  highways  2  and  4, 
which  communicate  with  it,  could  not  be  stopped  with- 
out an  order  of  justices,  and,  being  so  stopped,  produce 
a  consequent  stoppage  of  Bond's  Lane,  The  powers 
given  by  the  local  act  in  that  case  were  only  an  ex- 
tension of  the  same  powers  which  are  conferred  by 
sections  8,  10,  and  11,  of  the  general  act,  41  G.  3.  sess,  2» 
c.  109. ;  here  the  authority  of  the  commissioners  is  de- 
rived from  the  local  act,  1  &  2  G.  4.  c.  32.  s,  18,  which 
re-enacts  the  general  inclosure  act,  but  with  alterations. 
It  empowers  the  commissioners  not  only  to  set  out  and 
appoint  highways  over  the  lands  to  be  inclosed  (which  is 
the  authority  given  by  the  general  act),  but  to  divert, 
alter,  turn,  or  stop  up  any  of  the  present  highways 
over  any  part  of  the  parish;  and  it  enacts  that  all 
highways  in,  through,  or  over  the  said  jpayHsh,  or  any 
part  thereof,  which  shall  not  be  set  out,  or  finally 


(a)  5  5.  ^  a  513. 

3  A  2 
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1836.      ordered  to  be  set  out  and  continued  as  aforesaid. 
The  King     ^^^^^  ^^^^  Stopped  up  and  extinguished.  This 

against      last  provision  is  independent  of  their  direct  power  to 

The  Marquis  of  ^  ^      ^  ^ 

DowNSHiRE.  Stop:  and  the  powers  given  by  the  clause  affect  the 
inclosed  lands  as  well  as  those  to  be  allotted,  except 
so  far  as  they  are  controuled  by  the  proviso  that  no 
road  between  old  inclosures  shall  be  stopped,  &c.,  with- 
out an  order  of  justices.  But  here  the  road  between  old 
inclosures  is  not  touched  by  the  commissioners;  only 
the  continuation  of  it  over  the  waste  is  stopped,  by  not 
being  preserved,  and,  in  consequence,  Bond's  Lane  ceases 
to  be  a  thoroughfare,  and  comes  within  the  dictum  of 
Abbott  C*  J.  in  Wood  v.  Veal  (a).  In  producing  that 
result,  the  commissioners  do  not  overstep  the  particular 
limitation  imposed  by  the  proviso.  Besides,  this  case 
cannot  be  assimilated  to  Logan  v.  Burton  (b)  without  con- 
tending that  the  highways  which  form  the  continuation  of 
Bond's  Lane  over  the  waste  are  one  and  the  same  with 
it ;  but  this  would  be  like  arguing  that  the  whole  road 
from  London  to  the  north  of  England  was  one  with  Port- 
land  Place,  The  same  observations  will  apply  to  Harber 
V.  Rand  (c)  and  Thackrali  v.  Seymour  {d),  as  to  Logan  v. 
Burton  {e).  The  effect  of  omitting  to  set  out  a  formerly 
existing  w^ay,  under  the  generail  inclosure  act,  was  con- 
sidered in  White  v.  Beeves  {g),  [Pattesoji  J.  Bond's  Lane 
is  found  to  have  been  formely  a  public  road.  The 
commissioners  have  not  omitted  it  in  their  award,  but 
have  assumed  to  make  it  a  private  way,  or  at  least  treat  it 
as  such.]  When  the  continuation  over  the  waste  was 
stopped.  Bond's  Lane  became  a  cul  de  sac,  and  there- 

(a)  5B.  ^  Aid.  454.  (&)  5  B.  ^  C.  513. 

(c)  9  Price,  58.  (rf)  1  Cro.  ^  M.IS. 

(^)  5  5.  ^  C.  513.  {g)  2  B.  Moore,  23. 

fore 
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fore  was  as  if  it  had  never  been  public.    Under  those  1836. 
circumstances  the  commissioners  set  it  out  as  an  oc- 

The  King 

cupation  road.    Supposing  that  they  had  not  power  against 

TheMarquisof 

to  do  SO,  they  have  not  the  less  stopped  it,  as  to  the  Downshire. 
public,  which  they  had  authority  to  do.  \_Patteson  J. 
It  has  been  helfi  that,  where  there  never  was  a  right  of 
thoroughfare,  a  jury  might  find  that  no  public  way  ex- 
isted ;  but  it  has  never  been  settled  that,  where  there  had  . 
been  a  public  right  of  passing  through,  the  right  of  way 
was  abolished  by  stopping  one  end  of  the  passage.]  It 
is  to  be  assumed  that  the  stoppage  is  made  legally, 
[Patteson  J.  That  would  not  make  the  remaining 
passage  not  public.  And  here,  if  Bond's  Lane  was 
in  effect  stopped,  it  should  have  been  allotted  according 
to  the  local  act.]  That  provision  does  not  apply  where 
the  way  is  merely  stopped  by  operation  of  law.  IPat- 
teson  J.  The  commissioners  have  thought  this  a  private 
road,  and  treated  it  as  such ;  and  it  now  turns  out  to 
be  public.  We  must  deal  with  it  as  we  can,  under  the 
circumstances.] 

Then,  as  to  footway  No.  1.  That  is  extinguished 
by  the  award  and  local  act,  not  being  set  out.  It  is 
true  that  no  order  of  justices  was  obtained  for  stopping 
it,  and  that  it  passes  through  old  inclosures  :  but  the 
proviso,  that  no  "  roads"  passing  through  old  inclosures 
shall  be  stopped  without  such  order,  applies  only  to 
horse  and  carriage  roads.  A  distinction  is  made  be- 
tween footpaths  and  roads  in  the  beginning  of  sect.  18, 
where  the  commissioners  are  authorised  to  "  set  out 
and  appoint  all  and  every  such  public  carriage  roads 
and  highways  "  over  the  lands  to  be  allotted,  or  through 
the'  inclosed  lands,  and  to  divert,  alter,  turn,  or  stop 
up  "  any  of  the  present  public  or  private  carriage  roads 
3  A  3  or 
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1836.      or  highways,  or  footpaths,"  "  provided  the  roads  and 
highways  to  be  set  out  by  the  said  commissioners  shall 

The  King         ^       ^  J 

against      be  and  remain  thirty  feet  wide  at  the  least."  The 

TheMarquisof  ,  ,     ,  ^ 

DowNSHiRE.  same  kmd  oi  distmction  runs  through  the  rest  of  this 
section.  [^Patteson  J.  Acts  of  parliament  are  so  loosely 
worded  that  an  argument  from  the  use  of  one  word 
in  one  part  of  a  clause,  and  another  in  another,  has 
not  much  weight  with  me.  I  should  take  "  road,"  here, 
to  mean  any  thing  over  which  the  public  has  any  right 
to  go.  Littledale  J.  The  last  proviso  in  the  section 
requires  an  order  in  the  manner  directed  by  stat.  55  G.  3. 
c.  68,  which  does  extend  to  footpaths.] 


Ludlow  Serjt.,  Sir  W.  TV.  Follett,  and  Maclean^  contra. 
First,  as  to  the  order  of  justices  for  stopping  highway 
1,  and  footway  2.  The  lapse  of  time  may  perhaps 
be  an  answer  to  the  objection  on  the  insufficiency  of 
the  summons.  [Lord  Denman  C.  J.  We  are  all  of 
opinion  that  the  order  cannot  be  questioned  at  this 
distance  of  time,  unless  it  be  defective  on  the  face  of 
it,  or  there  distinctly  appear  a  want  of  jurisdiction  (a),] 
Then,  as  to  the  allegation  of  view.  It  is  true  that 
B,ex  V.  The  Justices  of  Worcestershire  {b)  differs  from 
this  case,  because  there  the  fact  of  view  was  only 
stated  alternatively.  But  Bayley  J.  says  there  that 
"  the  justices  have  no  jurisdiction  to  stop  up  the  high- 
way unless  they  pursue  the  power  given  to  them 
by  the  legislature;"  and  that  they  ought  "  to  shew  on 
the  face  of  the  order  that  they  have  had  a  view,  and 
that  it  had  appeared  to  them  on  view  that  the  highway 
was  unnecessary.    They  ought  either  to  use  the  words 

(a)  See  Rex  v.  The  Justices  of  Cambridgeshire,  ante,  p.  111. 
(6)  8  -B.  ^  C.  254. 

of 
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of  the  act  of  parliament,  or  other  words  of  equivalent  1836. 
import."    Here,  so  far  as  can  be  collected  from  the 

,      /  .  The  King 

order,  the  justices  may  have  viewed  the  road,  but  have  against 
been  satisfied  by  other  evidence  that  it  was  unnecessary.  DownshirL^^ 

Then,  as  to  the  other  highways.  It  is  said  that  Bond^s 
Lane  was  made  a  cul  de  sac.    If  by  that  process  it  was 
stopped,  it  has  been  stopped  without  an  order  of  justices; 
and,  as  the  road  lies  through  old  inclosures,  the  pro- 
ceeding is  void.     The  commissioners  could  not  do 
indirectly  what  they  might  not  do  directly.    And,  if  it 
was  not  stopped,  the  public  has  still  a  right  to  use  it. 
Wood  V.  Veal  (a)  is  no  authority ;  there  the  question 
was,  whether  the  public  had  acquired  a  new  right  by 
dedication :  here  the  public  has  clearly  had  the  right ; 
and  the  question  is,  whether  the  proceeding  adopted 
had  t^ken  it  away.    At  least  the  public  might  continue 
to  go  as  far  as  the  point  where  the  stoppage  is  said  to 
have  taken  place.    If  the  effect  of  extinguishing  the 
roads  over  the  waste  be  to  stop  Bond^s  Lane  altogether,  • 
it  follows  that  those  roads  could  not  legally  be  extin- 
guished.   This  was  the  view  taken  of  a  similar  case  by 
the  Court  of  Exchequer,  in  Thackrali  v.  Seymour  (b), 
where  Lord  Lyndhurst  observed,  that  "  no  power  was 
given  to  the  commissioners  to  stop  up  the  part  of  the 
way  passing  over  the  old  inclosures  ;  yet,  if  they  stopped 
up  the  part  which  led  over  the  waste  lands,  they  would 
thereby,  in  effect,  stop  up  the  way  which  passed  over 
the  old  inclosures."   [  Williams  J.    It  is  difficult  then  to 
say  what  effect  could  be  given  to  the  power  of  stopping 
roads  over  the  waste ;  for  there  can  scarcely  be  a  road 
confined  to  the  waste,  and  not  leading  somewhere  else. 


(a)  5B.^  Aid.  454.  (6)  1  Cro,  ^M.\^. 

3  A  4?  Litlledale 
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1836.      IJttledaleZ,   According  to  the  argument,  a  consent  of 
The  King    justices  would  be  necessary  for  almost  every  road  that 
agdinst      jg  stopped  or  discontinued.!    The  power  to  stop  with- 

TheMarquisof  ,        ^.      .  -i  f  V 

DovTNSHiRE.  out  an  order  of  justices  was  probably  meant  to  apply  to 
private  roads  over  the  waste,  which  often  have  no  com- 
munication with  the  roads  passing  between  inclosures ; 
and  to  public  tracks,  also  running  over  the  waste,  and 
merely  connecting  the  greater  highways.  But  if  high- 
ways actually  leading  through  old  inclosures  may  be 
stopped  incidentally,  by  extinguishing  those  highways 
over  the  waste  which  are  continuations  of  them,  the  whole 
traffic  of  the  district  may  be  intercepted,  notwithstand- 
ing the  provisoes  in  the  acts  of  parliament,  by  the  mere 
silence  of  the  commissioners  in  their  award.  This  ap- 
pears to  have  been  the  view  taken  by  the  Courts  of 
Exchequer  and  King's  Bench  of  the  cases  of  Harher  v. 
Hand  («),  and  Logan  v.  Burton  {b) ;  and  the  difference 
relied  upon,  between  the  General  Inclosure  Act  and  the 
local  act  here  in  question,  is  not  sufficient  to  distinguish 
those  cases  from  the  present. 

Then,  as  to  footway  No.  1.  The  words  "  highways" 
and  "  roads,"  in  sect.  18.  of  the  local  act,  are  loosely 
employed ;  but  it  is  expressly  said,  that  "  all  roads, 
highways,  ways,  and  paths,"  not  set  out  or  continued 
under  this  act,  shall  be  stopped  up  and  extinguished ; 
and  in  the  final  proviso,  requiring  an  order  of  justices, 
"  roads"  is  used  as  a  nomen  generalissimum,  including 
every  kind  of  way  before  mentioned.  There  is  no  reason 
that  the  protection  given  by  the  proviso  for  the  public 
benefit  should  not  extend  to  footpaths.  The  proviso 
refers  to  stat.  55  G.  3.  c.  68.,  which  includes  every  de« 


(a)  9Price,58i 


(6)  5B.  cS^  a  513. 

scription 
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scription  of  way.    And  Thachrah  \,  Seymour  {a)  shews  1836. 
that,  under  the  General  Inclosure  Act,  if  a  footway  runs 

•'The  King 

partly  through  old  inclosures  and  partly  over  waste,  the  against 

.    .             .       ,    .              1     -n  The  Marquis  of 

mere  silence  of  the  commissioners  in  their  award  will  Downshire. 
not  extinguish  such  a  way. 

Cur,  adv,  imlt. 


Lord  Denman"  C.  J.  in  this  term  (January  26th) 
delivered  the  judgment  of  the  Court. 

This  was  an  indictment  against  the  defendant  for 
obstructing  certain  footpaths  and  highways  in  the  parish 
of  Easthamjpstead,  in  the  county  of  Berks,  tried  before 
my  brother  P<2r^  at  the  Spring  assizes  at  Reading  1834, 
when  a  verdict  was  found  for  the  defendant,  with  liberty 
for  the  prosecutor  to  move  this  Court  to  enter  a  verdict 
of  Guilty  as  to  all  or  any  of  the  said  roads  which,  upon 
the  evidence,  should  not  appear  to  have  been  legally 
stopped. 

The  roads  were  nine  in  number ;  that  is  to  say,  Nos. 
1  and  2  footways  (as  laid  down  in  the  plans  both  of 
the  prosecutor  and  defendant,  which  agreed),  and 
numbers  from  1  to  7  inclusive,  highways,  the  former 
(No.  1.)  being  called  in  the  evidence,  and  upon  the 
plans.  Bond's  Lane,  the  latter  (No.  7.)  being  called  in 
the  report  "  the  road  to  the  North,"  and,  by  the  plans 
also  appearing  to  go  in  that  direction.  Into  No.  1 
highway  {Bond's  Lane)  ran  the  roads  over  certain 
commons,  before  their  inclosure  designated  by  the 
Nos.  2,  3,  and  4,  in  both  the  plans  respectively;  and 
into  No.  7,  or  "  the  road  to  the  North,"  ran  the  Nos.  5 
and  6,  also  passing  over  commons,  and  also  laid  down 

(«)  1  Cro.  4;  M.  18. 

in 
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1836.      in  the  plans  of  the  prosecutor  and  defendant.    As  to  the 
The  King     ^^^^^  generally,  they  were  found  by  the  jury,  or  ad- 
against       mitted  by  the  defendant's  counsel,  to  have  been  public : 

The  Marquis  of  .  ^  ' 

DowNSHiRE.  that  is  to  say,  the  two  first  mentioned  to  have  been 
public  footways,  and  the  seven  last  mentioned  to  have 
been  public  highways.  The  burthen  therefore  of 
shewing  that  they  ceased  to  be  such,  or,  in  other  words, 
had  been  legally  stopped,  clearly  lay  upon  the  defend- 
ant. 

For  this  purpose,  as  to  No.  2  footway  and  No.  7 
highway,  a  certain  order  of  justices,  bearing  date  23d 
of  March  1827,  was  relied  upon ;  and  as  to  the  Nos.  5 
and  6,  before  described  as  leading  into  No.  7,  that  they 
were  virtually  stopped  by  the  same  order.  As  to  the 
rest,  viz.  No.  1  footway,  and  No.  1  highway  {Bond's 
Lane\  and  Nos.  2,  3,  and  4,  leading  into  it,  certain  acts 
of  commissioners,  under  statute  2  G.  4.  session  1821, 
intituled  "  An  Act  for  inclosing  lands  within  the  manor 
and  parish  of  Easthampstead^  in  the  county  of  Berks" 
were  relied  upon.  Indeed  it  was,  by  some  of  the 
counsel  for  the  defendant,  contended  that  what  had 
been  done  under  the  above  cited  act  was  effectual  for 
stopping  all  the  roads ;  and  that  the  order  of  justices,  as 
to  those  to  which  it  applied,  was  ex  abundanti  cautel^ 
only,  and  superfluous. 

It  may  therefore  be  convenient  perhaps,  first,  to 
consider  the  last-mentioned  ground  of  defence,  appli- 
cable to  all.  By  the  act  in  question  (ps.  12.  arid  13.) 
commissioners  are  empowered  to  make  new  roads,  and 
also,  "  to  divert,  alter,  turn,  or  stop  up  any  of  the  pre- 
sent public  or  private  carriage  roads,  or  highways,  or 
footpaths"  over  the  said  parish  Easthampstead,  as 
they  shall  think  proper.  They  are  also  directed  to  pre- 
pare 
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pare  and  sign  a  map,  describing  the  roads,  and  to  give  1836. 
certain  notices  therein  prescribed :  and  to  hold  a  meet- 

,  ,      ,  The  King 

inff  for  the  purpose  of  hearing  objections  and  com-  against 

/.  ,     ,    '  1.11  .      .  TheMarquisof 

plamts,  m  which  they  are  to  be  assisted  by  a  justice  or  Down  shire. 
justices  of  the  peace  for  the  division  in  which  the  said 
parish  of  Easthampstead  'is  situate :  the  said  commis- 
sioners and  such  justice  or  justices  to  have  power  to 
confirm  or  alter  the  said  map.  Then  comes  the  clause 
upon  which  reliance  on  behalf  of  the  defendant  is 
placed :  "  And  all  roads,  highways,  ways,  and  paths  in, 
through,  and  over  the  said  parish  of  Easthampstead,  or 
any  part  thereof,  which  shall  not  be  set  out,  or  finally 
ordered  and  directed  to  be  set  out  and  continued  as 
aforesaid,  shall  be  for  ever  stopped  tip  and  extifiguished, 
and  shall  be  deemed  and  taken  as  part  of  the  lands 
and  grounds  to  be  divided  and  allotted  by  virtue  of  this 
act,"  It  has  therefore  been  argued  that,  as  none  of 
these  roads  have  been  set  out  and  continued,  they  are  at 
once  extinguished.  We  think,  however,  it  is  unneces- 
sary to  do  more  than  to  refer  to  the  proviso  contained 
in  the  very  clause  which  confers  the  above  mentioned 
powers  upon  the  commissioners,  for  the  purpose  of 
shewing  that  the  argument  has  no  weight:  —  "  Provided 
also,  that  no  roads  passing  through  any  of  the  old  inclo" 
sures  within  the  said  parish,  shall  be  stopped  up,  diverted, 
turned,  or  in  any  other  way  altered,  'without  an  order  for 
that  purpose  under  the  hands  and  seals  of  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Berlcs  which  is  to  be  subject  to  appeal  in  the  manner 
directed.  We  consider  this  to  be  decisive ;  and  that, 
consequently,  as  to  No.  1  footway,  and  No.  1  highway 
{Bond's  Lane),  which  are  uncovered  by  any  such  order, 
they  still  exist  in  point  of  law,  as  a  foot  and  highway 

respectively, 
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1836.       respectively,  passing  as  they  do  undoubtedly,  accord- 
The  King  ^^^^         plans,  through  old  inclosures.    It  is 

against      scarcelv  necessary  to  add,  that  the  force  of  this  proviso 

The  Marquis  of  J  J  ^  r 

DowNSHiRE.  seems  to  have  been  felt,  or  else  why  was  an  order  of 
justices  procured  for  Nos.  2  and  7  (foot  and  highway) 
respectively  ? 

We  are  next  to  consider  the  effect  of  No.  1  highway 
{Bond's  Lane)  existing  still,  so  far  as  Nos.  2,  3,  and  4? 
highways,  leading  into  it,  are  concerned.  We  call 
them  highways,  because,  as  has  already  been  observed, 
they  were  found  or  admitted  to  be  so,  subject,  of  course, 
to  the  effect  of  the  proceedings  which  we  have  already 
noticed.  Their  leading  over  commons  is  clearly  a 
circumstance  wholly  immaterial  as  to  their  character 
of  public  highway  or  not ;  and  assuredly  they  may, 
and  indeed  must,  be  such,  if,  in  the  direction  leading 
from  Bond's  Lane,  they  terminate  (as  in  Bond's  Lane 
they  do)  in  an  ancient  and  public  highway;  the  con- 
sequence therefore  seems  to  be,  and  we  think  is,  that. 
Bond's  Lane  still  remaining  in  law' a  highway,  those 
above  mentioned  (2,  3,  and  4,)  remain  so  likewise.  It 
seemed  at  first  as  if  another  course  (laid  down  upon 
the  prosecutor's  plan)  had  been  intended  to  be  sub- 
stituted for,  and  to  supersede,  the  last  mentioned  roads, 
Nos.  2,  3,  and  4.  It  is  obvious,  however,  that  this 
cannot  be,  for  there  is  no  public  communication  be- 
tween that  course  which  we  are  noticing  and  Bond's 
Lane^  that  communication  (such  as  it  is)  being  expressly 
laid  down  as  a  p7'ivate  road. 

We  are,  lastly,  to  examine  the  effect  of  the  order 
of  justices,  above  adverted  to,  by  which  (independent 
of  the  supposed  stoppage  by  their  not  being  continued 
as  roads  by  the  commissioners)  No.  2  footway,  and 

No.  7 
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No.  7  highway,  are  supposed  to  have  been  legally  1836. 
stopped,  or,  in  other  words,  we  are  to  examine  the     jhe  Kino 
validity  of  the  order  of  justices.    That  order  is,  (His  against 

\  *'  ^  '  The  Marquis  of 

Lordship  here  read  it).  Now,  in  ascertaining  how  Downshire. 
far  this  order  can  be  sustained,  or  not,  it  is  to  be  pre- 
mised that  it  must  be  made  "  upon  view  "  of  the  justices. 
So  says  the  statute ;  and  accordingly  we  consider  that 
an  enquiry  is  not  open  to  us,  whether  any  other  mode 
of  proof  be  sufficient  to  inform  and  satisfy  them.  Actual 
inspection  is  to  be  the  foundation  of  their  jurisdiction : 
and  perhaps  a  knowledge  of  the  state  of  the  country 
(necessary  and  commodious  passage  and  communication, 
&c.)  may  be  better  so  acquired,  than  otherwise  :  — so  it 
is  written,  however.  Now,  upon  this  subject  of  the  ju- 
risdiction of  justices  of  the  peace,  we  are  not  aware  that 
there  is  any  material  distinction  of  this  Court  between  the 
mode  of  construction  of  an  order  of  justices,  and  a  con- 
viction by  them,  whatever  favourable  intendment  may  be 
made  in  support  of  the  former,  when  once  the  essential 
point  of  jurisdiction  is  established.  See  the  case  of 
^ex  V.  Hulcott  {a)  upon  this  point.  This  point,  there- 
fore, being  (as  we  conceive  it  is)  perfectly  clear,  the 
question  is,  whether  the  original  allegation  of  a  par- 
ticular view  does  necessarily,  or  by  fair  construction, 
extend  over  the  whole  order  up  to  the  passage  which 
directs  the  stoppage  :  or,  rather,  does  not  the  state- 
ment of  "  being  satisfied  "  &c.  stand  wholly  independent 
of  the  original  allegation  of  view?  Whatever  might 
have  been  the  inference,  if  the  recital  had  been  con- 
tinued in  an  unbroken  chain  from  the  beginning  to  the 
end,  the  case  is  otherwise  here.    The  clause  containing 

(a)  6  T.  Jtep,  583. 

the 
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1836.      the  original  and  material  allegation  of  a  "  view"  is  se- 


in  a  very  marked  manner  from  that  wherein 


The  Marquis  of 

DowNSHiRE.    contained.     It  would  be  a  very  violent  and  forced  con- 


struction, as  we  think,  to  refer  the  grounds  of  the  pro- 


the  order,  rather  than  to  some  other  means,  by  which 
their  judgment  was  influenced,  and  themselves  "  satis- 
fied," as  declared  in  the  subsequent  part  of  that  order. 
We  think  that  it  does  not,  by  any  fair  or  reasonable 
inference  (and  such  only  ought  w^e  to  apply)  follow, 
that  the  motive,  operating  upon  the  justices,  was  the 
view  only.  They  might,  consistently  with  a  fair  and 
reasonable  construction  of  the  order,  have  been  influ- 
enced by  other  proof.  If  so,  the  justices  never  obtained 
jurisdiction  over  the  subject,  and  their  order  cannot  be 
supported  {a).  And  that  is  our  opinion ;  and,  there- 
fore. No.  2  footway,  and  No.  7  highway,  stand  in  the 
same  position  as  the  other  roads,  respecting  which  we 
have  already  pronounced  our  opinion.  We  have  only 
to  add  that,  the  effect  of  the  order  of  justices  being  re- 
moved, Nos.  5  and  6  (branches,  if  they  may  be  so 
called,  of  No.  7,  because  leading  into  it)  are  in  the  same 
situation,  with  respect  to  No.  7,  that  2,  3,  and  4,  are 
with  respect  to  No.  1  highway.  Bond's  Lane,  It  is  not 
necessary,  therefore,  to  repeat  the  reasons  which  induce 
us  to  arrive  (as  to  them)  at  the  same  conclusion. 

The  result  therefore  is,  that  a  verdict  must  be  en- 
tered for  the  Crown,  as  to  all  the  roads  above  par- 
ticularly specified. 


cedure  by  the  justices  to  the  vieWy  in  the  earlier  part  of 


Verdict  to  be  entered  for  the  Crown. 


(a)  See  JRex  v.  The  Justices  of  Cambridgeshiref  ant^,  p.  111. 
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The  King  against  The  Inhabitants  of  Edge 

February  1st. 

Lane. 

JNDICTMENT  for  not  repairing  a  highway.    On  Where  trustees 
the  trial  before  Gurney  B.,  at  the  Lancaster  Spring  to  make  a  turn- 
assizes  1833,  a  verdict  was  found  for  the  Crown,  sub-  ^to^c^tthe"^ 
ject  to  a  special  case,  by  which  the  following  facts  mustVe^com- 
appeared :  —  The  road  indicted  was  made  under  an  act,  v}^^^^  before 

^  ^  the  pubhc  can 

45  G.  3.  c.  vii.  (local  and  personal,  pubHc),  for  making  be  compelled 

to  repair  any 

and  maintaining  a  road  from  Hollirmood  to  Featherstall,  part.  Al- 
though the 

in  the  county  of  Lancaster,  and  branches  to  communicate  road  from  A. 
therewith.    That  act  was  repealed  by  stat.  7  &  8  G.  4.  termedkte'"' 
c,  Iv.  (local  and  personal,  public),  for  making  and  main-  finished  b\-^^" 
taining  a  road  from  Hollinwood  to  LittlehorougJi,  and  an^^hirTy"^^ 
other  roads  communicating  therewith.    And  that  act  y^^^^,  and  re- 

*^  paired  from 

was  repealed  by  stat.  11  G.  4.  and  1  W,  4,  c,  xcii.  time  to  time  by 

the  public ;  and 

(local  and  personal,  public),  for  improving  and  maintain-  although  the 
ing  the  road  from  Werneth  to  Littleborough,  and  other  £.  joins  an- 
roads  communicating  therewith.    The  operation  of  the  roa^wh^hls 
two  last-mentioned  acts  was  to  alter  the  course  of  road  - 
contemplated  in  the  original  act,  by  substituting  Little^ 
borough  for  Featherstall  as  a  terminus  in  one  direction, 
and  Werneth  for  Hollinwood  in  the  other;  and  by  making 
a  corresponding  change  of  line  near  the  two  extremities 
of  the  road,  the  new  line  to  Littleborough  commencing  at 
New  Hey,  and  that  to  Werneth  near  Dryclough,  The 
act,  7  &  8  G.  4.  c.  Iv.,  contained  a  clause,  directing  that 
it  should  be  put  in  execution,  among  other  things,  for 
improving,  repairing,  &c.,  the  roads  leading  from  Dry- 

dough 
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dough  through  Shmi^  Ne*w  Hey,  &c.,  to  Rochdale  {a). 
The  act,  11  G.  4.  and  1  W.  4.  c,  xcii.,  contained  a  clause 
declaring  that  it  should  be  put  in  execution,  among 
other  things,  for  improving,  repairing,  &c.,  the  road  lead- 
ing from  Dryclough,  through  Shaiso,  to  Neisj  Hey.  The 
road  containing  the  portion  indicted  was  part  of  the  line 
of  road  so  described  in  the  two  last-mentioned  acts.  The 
whole  of  this  line  of  road  was  properly  made  and  com- 
pleted in  1806,  from  which  time  hitherto  it  has  con- 
stantly been  open  to  and  travelled  over  by  the  public, 
and  used  as  a  public  road  between  Dryclough  and  Neixi 
Hey,  at  both  of  which  places  it  joins  other  lines  of 
public  roads.  Many  houses,  and  some  cotton  mills,  have 
been  erected  at  the  sides  of  it ;  and  during  the  whole  of 
this  period,  until  the  middle  of  1832,  the  necessary 
repairs  have  from  time  to  time  been  done  to  it  by  or  at 
the  expense  of  the  respective  parishes,  townships,  or 
divisions  through  which  the  road  passes ;  and  this  road 
forms  a  communication  between  the  several  places 
through  which  it  passes  and  the  public  roads  at  Dry- 
clough, Shaw,  New  Hey,  and  Rochdale,    Many  of  the 
new  lines  of  road  and  the  branch  roads  mentioned  in 
the  acts  of  parliament  are  still  unfinished;  but  some 
have  been  finished.    The  want  of  repair  was  admitted  ; 
and  Edge  Lane  was  a  district  repairing  its  own  high- 

{a)  TJie  subjoined  sketch  may  shew  more  clearly  the  directions  of  the 
several  lines  of  road,  and  the  situations  of  the  places  mentioned. 
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ways.    A  plan,  which  was  agreed  upon,  formed  part  of  1836. 
the  case.   It  appeared  by  the  plan,  that  two  parts  of  the     -phe  King 
line  of  road  finally  contemplated  between  Wernetli  and  against 

,  ,  .  The  Inhabit- 

Littleborough^  viz.  the  portion  at  one  extremity,  from       ants  of 

.  .  Edge  Lane. 

Dryclough  to  Wernet/i,  and  the  portion  at  the  other  ex- 
tremity, from  New  He?/ to  Liitleborough,  were  unfinished. 
The  question  for  the  Court  was,  whether  the  defendants 
were  liable  to  repair  the  portion  of  road  indicted.  The 
case  was  argued  this  term  (a), 

Wigktman,  for  the  Crown.  The  defence  to  this  in- 
dictment is  grounded  on  JRea:  v.  Cumberwortk  {b).  But 
that  was  the  case  of  a  single  line  of  road,  part  of  which 
was  unfinished.  Here  the  acts  of  parliament  con- 
template not  one  line,  but  a  system  of  roads,  including 
several  distinct  lines  and  branches  of  road.  He  then 
contended  that,  in  point  of  fact,  and  by  the  construction 
of  stat.  11  G.  4.  &  \  W.A.  c.  xcii.,  referring  to  the 
intended  lines  between  New  Hey  and  Littleborough  in 
one  direction,  and  Dry  Clough  and  Werneth  in  the  other, 
these  two  lines  were  distinct  roads.  He  relied  in  par- 
ticular on  a  clause,  where,  in  imposing  tolls,  "  the  line 
of  road  from  Werneth  to  Dry  Clough"  "  the  line  of  road 
from  Dry  Clough  to  Shaw/*  "  the  line  of  road  from 
Shaw  to  Littleborough"  &c.  were  treated  as  separate 
roads  (c).    The  noncompletion  of  one  independent  road 

cannot 

(a)  January/  27th.    Before  Lord  Denman  C.  J.,  Littledale,  Williams^ 
and  Coleridge  Js. 

(b)  3B.  <^  Ad.  108. 

(c)  The  clause  referred  to  was  as  follows :  —  "  That  it  shall  not  be 
lawful  for  the  said  trustees,"  &c.  "  to  demand  or  take  the  respective  sums 
or  tolls  aforesaid,  at  any  greater  number  of  gates  than  is  hereinafter 
mentioned,  for  or  in  respect  of  the  same  horses,"  &c.  "  passing  or  re- 
passing once  through  all  the  toll-gates,"  &c.  "  along  the  whole  line 
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1836.- 

The  King 
against 
The  Inhabit- 
ants of 
Edge  Lane. 


cannot  excuse  the  inhabitants  of  the  district  from  repair- 
ing another.  The  decision  in  jRe^  v.  Cumhemorth  {a) 
proceeded  on  the  authority  of  the  previous  case.  Rex  v. 
Hepwrth  {b).  Lord  Tenterden,  in  giving  judgment,  said 
that,  if  there  had  been  no  previous  decision,  he  should 
have  had  some  doubt ;  he  then,  however,  allowed  it  to  be 
a  wholesome  doctrine  "  that  trustees  who  are  empowered 
to  tnake  a  road  from  one  place  to  another,  should  be 
bound  to  make  the  whole  of  that  road "  before  they 
call  on  the  public  to  repair  any  part  of  it.  That  may 
be  admitted.  The  whole  question  here  is,  whetherj 
in  point  of  fact,  an  entire  highway  has  been  brought 
into  this  district :  if  it  has,  the  incidents  of  a  highway 
follow,  and,  among  them,  the  liability  of  the  inhabitants 
to  repair  ;  Rex  v.  Netherthong  {c),  "  The  road  leading 
from  Dry  Clough  through  Sha*w  to  Neiso  Hey  "  is  clearly 
mentioned 'in  stat.  11  G.  4.  &  1  4.  c.  xcii.  as  a  road  by 
itself.  The  doctrine  adverted  to  in  Rex  v.  Cumherworth  {a), 
that,  to  charge  a  district  with  repair  of  a  highway,  the 
inhabitants  must  be  shewn  to  have  adopted  it,  was  over- 
ruled in  Rex  v,  Leake  {d) ;  but  it  is  a  circumstance,  which 
distinguishes  the  present  case  fromi?^cr  v.  Cumberworth{a), 
that  the  road  from  Dry  Clough  to  New  Hey  has  been  made 
almost  thirty  years,  and  the  inhabitants  of  the  adjacent 


of  each  of  the  respective  roads  to  be  amended,  improved,  or  made  by 
virtue  of  this  act,"  "  (that  is  to  say)  at  no  more  than  one  gate  on  the 
whole  line  of  road  from  Werneth  to  Dry  Clough,  and  at  no  more  than  one 
gate  on  the  whole  line  of  road  from  Dry  Clough  to  Shaw,  and  at  no  more 
than  two  gates  on  the  whole  line  of  road  from  Shaw  to  Littleborough, 
and  at  no  more  than  two  gates  on  the  whole  line  of  road  from  Shaw  to 
Rochdale,  and  at  no  more  than  one  gate  on  the  whole  line  of  road  from 
Goats  to  Grains,  and  at  no  more  than  one  gate  on  the  whole  line  of  road 
from  Bent  Green  to  Middleton." 

(a)  3  B.  <^  Ad.  108.        (b)  3  5.  ^  Ad.  110.       (c)  2  J?.  ^  Aid.  179. 

(d)  5  B.  ^  Ad.  469,    See  stat.  5  &  6  ^.  4.  c.  50.  s.  23. 

districts 
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districts  have  from  time  to  time  repaired  it.    Perhaps  1836. 
it  may  be  contended  that,  although  the  defendants  have 

/  ,  ^  The  King 

repaired,  they  are  at  Hberty  to  shew  that  they  have  against 

.  1   .     -r.  Thelnhabit- 

done  so  under  a  mistake,  as  was  attempted  m  Rex  v.       ants  of 
Haslingjield  (a).    But  the  mistake  to  be  so  set  up  must   '^^^^  Lake. 
be  of  fact,  not  of  law;  and  there  is  no  ground  here 
for  alleging  a  mistake  of  fact.  In  Rex  v.  The  Justices  of 
the  West  Riding  (b)  it  was  held  by  two  of  the  judges, 
on  the  construction  of  a  turnpike  act,  that  the  making 
of  branch  roads  was  not  a  condition  precedent  to  the 
main  road  becoming  public ;  but  the  decision  of  those 
learned  judges  turned  upon  the  use  of  the  word  "re- 
spectively" in  the  act,  and  niay  not,  therefore,  be 
available  here. 


Blackburne,  contra,  contended,  in  the  first  place,  that, 
in  Stat.  1 1  G.  4.  &  1  W,  4.  c,  xcii.,  one  entire  line  of  road 
was  contemplated,  from  WernetJi  to  Littleborough^  in  sup- 
port of  which  argument  he  relied  upon  the  recitals  of  the 
several  local  acts,  and  the  situation  of  places  as  shewn 
by  the  plan.  The  rule  is  that,  where  a  special  authority 
is  delegated  by  statute  to  particular  persons,  to  do  acts 
by  which  the  estates  of  individuals  are  affected,  the 
power  must  be  strictly  pursued.  That  principle  was 
acted  upon  in  Rex  v.  Cumberwortli  (c),  the  authority  of 
which  case  is  not  disputed.  It  is  evident  from  the 
judgment  of  Lord  Tenter  den  there,  and  from  those  of 
the  other  judges,  that  they  did  not  ground  their  decision 
merely  on  Rex  v.  Hepworth  (d).  And  the  point  in 
question  was  not  decided  in  Rex  v.  Hepworth  (d)  only, 
but  in  other  cases,  not  reported,  before  Bayley  J.  and 
Hullock  B.  In  Blakemore  v.  The  Glamorganshire  Canal 

(a)  2  M.     S.  558.  (b)  5  JB.     ^d.  1003. 

(c)  3  B.  <l-  Ad.  108.  (d)  3  B.  ^  Ad.  110. 

3  B  2  Com- 
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1836.       Company  (a)  Lord  Eldon  says,  "  When  I  look  upon 
— these  acts  of  parliament,  I  regard  them  all  in  the  light 

The  King  r  '         &  & 

against      of  contracts  made  by  the  legislature,  on  behalf  of  every 

The  Inhabit-  .  .  . 

ants  of  person  interested  in  any  thing  to  be  done  under 
them ;  and  I  have  no  hesitation  in  asserting  that,  un- 
less that  principle  is  applied  in  construing  statutes  of 
this  description,  they  become  instruments  of  greater 
oppression  than  any  thing  in  the  whole  system  of  ad- 
ministration under  our  constitution.  Such  acts  of 
parliament  have  now  become  extremely  numerous ; 
and,  from  their  number  and  operation,  they  so  much 
affect  individuals,  that  I  apprehend  those  who  come 
for  them  to  parliament,  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  legislature 
empowers  and  compels  them  to  do ;  and  that  they  shall 
do  nothing  else: — -that  they  shall  do  and  shall  forbear 
all  that  they  are  thereby  required  to  do  and  to  forbear, 
as  well  with  reference  to  the  interests  of  the  public,  as 
with  reference  to  the  interests  of  individuals."  He  then 
proceeded  to  discuss  the  provisions  respecting  tolls,  in 
stat.  1 1  G.  4.  &  1  WA.  c.xcii.,  contending  that  the  clauses 
relied  upon  for  the  prosecution  had  not  the  effect  of 
distributing  the  line  from  Werneth  to  Littleborough  into 
several  roads,  the  expressions  cited  being  meant  to 
mark  the  intervals  at  which  toll  gates  should  be  erected; 
and  he  pointed  out  other  clauses  which  spoke  of  the 
line  of  "  road  from  Werneth  to  Littleborough" 

Wightman,  in  reply.  It  has  not  been  shewn  on  the 
other  side  whether,  according  to  the  argument  for  the 
defendants,  the  road  from  Dry  Clough  to  New  Hey  was 
public  or  not  when  the  last  act  passed.    It  had  been 

(a)  1  Mijlne^  Keen,  162. 

used 
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iised  and  repaired.  Were  the  parties  who  used  it  tres- 
passers, and  the  repairs  unauthorised  ?  And,  if  the  road 
continues  in  its  present  state,  can  the  proprietors  of  the 
lands  resume  possession  ?  As  to  the  clauses  with  re- 
spect to  tolls,  which  treat  the  whole  line  of  roads  as  one, 
that  may  be  done  for  some  purposes,  as  with  a  view  to 
mortgaging  the  tolls ;  but  the  argument  for  the  Crown 
is  supported  if  the  particular  roads  in  question  be  re- 
cognised as  distinct  for  any  single  purpose. 

Cur.  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  indictment 
and  the  proceedings  at  the  trial,  his  Lordship  said  :  "  It 
appears  that  in  45  G.  3.  (sess.  3  805)  an  act  passed, 
"  for  making  and  maintaining  a  road  from  Hollinwood, 
in  the  township  of  Chadderton,  to  Featherstall,  in  the 
township  of  Hundersfield^  in  the  county  palatine  of  Lan^ 
caster^  and  for  making  and  maintaining  several  branches 
of  road  to  communicate  therewith."  The  principal  line  of 
road  therefore  is,  by  the  title  of  the  act,  described  to  be 
from  Hollirvwood  to  FeatherstalL  And,  moreover,  in  the 
preamble,  it  is  recited  that  the  said  principal  line  with 
certain  branches  (four  in  number),  which  it  is  not  ne- 
cessary particularly  to  describe,  would  be  "  a  great 
benefit  and  advantage  to  the  inhabitants  of  the  adjacent 
country,"  which  is  described  as  being,  and  is  well 
known  to  be,  "  very  populous  and  manufacturing,"  Old- 
ham and  Todmorden,  amongst  others,  being  specified. 
This  act  was  repealed  by  another  passed  in  the  7  & 
8  G.  4.  (sess.  1826-7),  which  somewhat  varied  the  line  at 
the  Holliimood  terminus,  and  substituted  Littlehorough 
for  Feathe7'stall  as  the  terminus  at  the  other  extremity. 
The  variation,  however,  in  this  particular,  is  but  trifling 
3  B  3  (as 
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1836.       (as  appears  by  the  plan  forming  part  of  the  case) ;  and 
The  King  direction  of  the  line  to  Littlehorough  leads  to  the 

against       same  tract  of  country  as  the  original  one  to  Feather  stall. 

.  The  Inhabit-  .  ^ 

ants  of  The  second  act  above  described  was  repealed  by  an 
Edge  Lane. 

act  of  11  G.  4.  and  1  W,^,  (sess.  1830),  which  made 
Werneth  the  terminus  instead  of  Hollinwood^  but  left  the 
rest  of  the  line  to  Littlehorough  substantially  the  same,  so 
far  as  the  question  before  us  is  concerned. 

It  follows  from  this  short  statement  that  the  original 
purpose  of  communication,  as  expressed  in  the  first- 
mentioned  act,  is  continued  into  the  last,  which  is  the 
existing  act.  It  further  appears  that,  at  each  extremity, 
parts  of  the  road,  which,  together,  amount  to  very  near 
half  of  the  whole  line,  have  not  been  made.  And  the 
question  is,  whether  this  indictment  against  the  inhabit- 
ants of  Edge  La^ne^  which  is  situated  about  the  middle 
of  the  line,  can  be  supported. 

The  state  of  authority  upon  this  question  supersedes, 
in  our  opinion,  the  necessity  for  much  discussion.  We 
would  observe,  however,  that  the  remarks  of  Lord 
Eldon  in  the  case  of  Blakemore  v.  The  Glamorganshire 
Canal  Navigation  [a),  considering  his  high  authority 
and  undoubted  caution,  have  great  weight.  We  also 
think  that,  where  powers  are  entrusted  by  the  legislature 
for  an  avowed  and  precise  object,  the  pursuit  and  per- 
formance of  that  object  should  be  rigidly  watched.  It 
by  no  means  follows  that  the  act  of  parliament  for  ma- 
king the  roads  could  have  been  obtained  if  the  com- 
munication had  been  less,  and,  in  consequence,  the 
accommodation  to  the  public,  than  that  avowed  and 
professed  by  the  preamble  of  the  original  act.  These 
observations,  however,  and  others  of  a  similar  import, 

(a)  I  Mt/lne  ^  Keen,  162. 


are 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


731 


are  rendered  superfluous,  because  they  are  expressly  1836. 
the  foundation  of  a  judgment  of  this  Court,  with  the 

The  King 

reasons  for  which  we  are  satisfied,  and  by  which  we  against 

The  Inhabit- 

mean  to  abide.    In  the  case  of  Rex  v.  Cumberworth  (a),       ants  of 

,  1-11  11     Edge  Lame. 

a  certain  part,  and,  compared  with  the  present,  a  small 
part,  of  the  projected  road  was  incomplete ;  and  for  that 
reason  an  indictment  against  the  inhabitants  of  Cumber- 
worth  for  not  repairing  a  portion  of  the  line,  was  held 
not  sustainable.  We  think  that,  in  the  present  case, 
the  like  consequence  should  follow,  and  that  judgment 
must  be  for  the  defendants. 

Judgment  for  the  defendants  {b). 


{a)  1  B.  4:  Ad,  108.  ib)  See  the  next  case. 


The  following  case,  decided  in  Michaelmas  term  1836,  ' 
may  conveniently  be  added  here. 

The  King  against  The  Inhabitants  of  the  Lower  Tuesdayy 
District  or  Division  of  Cumberworth  and  ^"^^^ 

CUMBERWORTH  HaLF. 

(Case  of  the  Branch  Road.) 
TNDICTMENT  against  a  district  in  certain  parishes  Where  trustees 

r  •  '  1-1  iTP  1  under  a  turn- 

tor  not  repairing  a  highway  leading  h'om  the  town-  pike  act  are 

ship  of  Clayton  West,  in  the  West  Riding  of  Yorkshire,  ^keT^oad" 

towards  and  unto  the  township  of  Denby,  in  the  same  andalbmnc^ ' 

ridinff,  into,  through  and  over  a  district  called  the  lower  ^"^f- 

°'      '        ^  to  a,  the  pub- 

division  of  Cumberworth  &c.,  in  the  several  parishes,      are  not 

compellable  to 

&c.    Plea,  Not  Guilty.    At  the  trial  before  Parke  B.  repair  the  main 

road,  though 

at  the  York  Spring  assizes,  1835,  the  following  facts  complete  in  its 

whole  extent, 

appeared.  till  the  branch 

a  Xi   A  T>     is  finished. 
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ants of 
Cumber- 
worth. 


By  Stat.  6  G.  4.  c.  xxxviii.  (local  and  personal,  pub- 
lic), "  for  making  and  maintaining  a  turnpike  road  from 
Wakefield,  to  join  the  Shepley  Lane  Head  turnpike  road 
in  Denbi/  Dale,  in  the  parish  of  Penistone,  with  certain 
branches,  all  in  the  West  Riding  of  the  county  of 
York  ;  "  it  was  recited  in  the  preamble,  That  "  the  mak- 
ing and  maintaining  a  turnpike  road  from  a  certain  street 
called  Market  Street,  in  the  town  of  Wakefield,  in  the 
West  Riding  of  the  county  of  York,  through  the  several 
townships  of  Wakefield,  Alverthorpe-cum-Thornes,  Crig- 
glestone,^^  Sec,  "  Cumberworth,  Cumberis^orth  Half,  and 
Denby,  or  some  of  them,  and  within  the  several  parishes 
of  Wakejleldy^  &c.,  "  and  Penistone,  or  some  of  them, 
all  within  the  said  West  Riding  of  the  county  of  York, 
to  and  into  and  communicating  with  a  certain  turnpike 
road  called  the  Shepley  Lane  Head  turnpike  K^ad,  at 
or  near  a  place  called  Heartcliffe,  in  the  said  township 
of  Denby,  in  the  parish  of  Penistone  aforesaid ,  and  a 
certain  branch  or  diversion  from  and  out  of  the  said 
road,  commencing  in  the  said  township  of  Crigglestone, 
and  in  the  parish  of  Sandal  Magna  aforesaid,  extend- 
ing from  thence  to  the  Calder  and  Hebble  navigation, 
opposite  to  the  Navigation  Inn,  within  the  said  town- 
ship of  Horbury,  and  parish  of  Wakefield  aforesaid;  and 
also  another  branch  or  diversion,  from  and  out  of  the 
said  road,  commencing  in  or  near  a  certain  close  called 
Pikeley,  belonging  to  Thomas  Richard  Beaumorit,  Esquire, 
and  Diana  his  wife,  lying  in  the  said  township  and  pa- 
rish of  Emley,  in  the  Riding  aforesaid,  extending  from 
thence  in  a  south  westwardly  direction  through  the  same 
townships  of  Bretton  (otherwise  West  Brettori),  Clayton 
West  and  High  Hoyland,  in  the  said  several  parishes  of 
Sandal  Magna,  Silkstone,  and  High  Hoyland,  or  some 

of 
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of  them,  in  the  said  Riding,  terminating  on  the  common 
highway  in  the  said  last-mentioned  town  of  High  Hoy- 
land;  and  also  another  branch  or  diversion  from  and 
out  of  the  said  road  from  or  from  near  the  said  close 
called  Pikeley^  to  the  highway  leading  from  Emley  to 
Bretton  (otherwise  West  Bretton),  near  to  a  place  called 
Beniley  Grange^  all  in  the  said  township  of  Emley  ;  and 
also  the  erecting,  making,  and  maintaining  such  bridge 
or  bridges  over  the  river  Calder,  and  also  over  the  cut 
or  canal  called  the  Calder  and  Hehhle  navigation,  and 
other  brooks  and  streams  on  the  line  of  the  said  intended 
road  and  branches  or  diversions,  as  may  be  necessary 
for  continuing  and  uniting  the  said  road  and  branches 
or  diversions,  and  the  several  parts  thereof  respectively; 
and  the  widening,  extending,  and  improving  such  of  the 
bridges  already  erected  over  the  said  navigation  and 
brooks  and  streams  as  are  in  the  line  of  the  said  road 
and  branches  or  diversions  respectively,  will  be  a  great 
advantage  and  accommodation  to  the  inhabitants  of  the 
manufacturing  towns  and  places  in  the  neighbourhood, 
and  to  the  public  at  large."  Certain  persons  named 
were  then  appointed  "  trustees  for  making  and  main- 
taining the  said  roads  and  bridges ;  and  for  otherwise 
putting  this  act  in  execution  and  it  was  enacted,  that 
"  the  said  roads  and  bridges  shall  be  called  the  Wake- 
Jield  and  Denhy  Dale  turnpike  road."  Various  powers 
and  directions  were  given  for  carrying  the  act  into  exe- 
tion  [a).  The  main  line,  from  Wakefield  to  the  Shepley 
Lane  Head  turnpike  road,  was  the  same  which  was  in 
question  in  the  former  case  of  Rex  v.  Cumhemorth  (b), 

(a)  Some  of  the  clauses  will  be  found  shortly  noticed  in  the  argument, 
and  need  not  be  further  stated. 
(6)  3B.  <^  Ad.  108. 
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1836.  After  the  preferring  of  the  indictment  in  that  case,  the 
ST^iT'      whole  of  the  above  mentioned  line  was  made  and  put  into 

The  King  ^ 

against       good  repair,  and  was  used  by  the  public ;  but  the  branch 

The  Inhabit- 
ants of       from  Pikeley  Close  to  the  highway  in  High  Hoyland  re- 

C  UMBER-  ,  "  , 

WORTH,  mained  unmade.  This  branch  was  to  have  diverged,  at 
an  acute  angle,  from  the  main  line  above-mentioned, 
between  Wakefield  and  the  Shepley  Lane  Head  road.  It 
lay  entirely  out  of  the  way  from  either  of  those  ter* 
mini  to  the  other.  It  would  have  been  the  proper  way 
for  a  person  going  from  Wakefield  to  High  Hoyland, 
but  not  for  one  going  to  High  Hoyland  from  the  Shepley 
Lane  Head  road.  A  witness  stated  that  the  branch,  if 
made,  would  be  used  by  few  persons;  chiefly  by  Hoy- 
land  people,  who  would  travel  it  in  going  from  Hoyland 
to  Wakefield,  The  portion  of  road  complained  of  lay 
on  the  main  line.  That  line  had  been  repaired  by  all 
the  districts  through  which  it  passed,  except  the  district 
indicted. 

On  the  trial.  Rex  v.  Heptxiorth  [a)  and  Rex  v.  Cwm- 
berworth  (b)  were  cited  for  the  defendants  ;  and  it  was 
contended  that  the  doctrine,  there  laid  down  as  to  a 
road  of  which  the  main  line  was  incomplete,  applied 
equally  to  the  case  in  which  a  road  was  to  be  made  with 
branches,  and  one  of  these  was  unfinished.  Rex  v. 
Mellor  (c)  and  a  case  not  named  (probably  Rex  v.  The 
Paddington  Vestry  {d)\  were  also  referred  to.  The 
learned  judge,  in  summing  up,  stated  that  he  was  not 
disposed  to  go  the  length  of  saying  that  all  the  roads 
contemplated  by  the  act  ought  to  have  been  made 
before  the  principal  road  in  question  could  be  repair- 
able by  the  public ;   and  he  observed  that  the  act 

(a)  3  J9.     Ad.  1 10.  {b)  3  B.  ^  Ad.  108. 

(c)  1  B,  ^  Ad.  32.  {d)  9  B.  ^  C.  456. 

required 
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required  bridges  to  be  made,  and  other  works  ex- 
ecuted in  various  places,  and  that  it  would  be  un- 
reasonable to  say  that  the  road  in  question  should  be 
no  road  till  every  one  of  these  was  performed  :  but  he 
said  that,  in  order  to  charge  the  defendants,  the  prin- 
cipal road  ought  to  have  been  fairly  made  by  the  trus- 
tees, and  complete  at  some  one  time,  from  one  end  to 
another:  and  he  put  it  to  the  jury  whether  or  not  they 
were  satisfied  that  this  had  been  done.  The  jury 
found  that  the  road  had  been  sufficiently  made  in  the 
first  instance ;  and  a  verdict  of  Guilty  was  taken,  but 
leave  reserved  to  move  to  enter  a  verdict  of  acquittal. 
A  rule  nisi  was  obtained  accordingly  in  the  following 
term. 


1836. 

The  King 
against 
The  Inhabit- 
ants of 
Cumber- 
worth. 


Cresswell  and  Jl  L,  Adolphus  now  shewed  cause.  It 
is  not  necessary  here  to  contest  the  doctrine  of  the 
former  case  of  Rex  v,  Cumberworth  [a),  though  it  may 
be  observed  that  in  that  case  the  judgment  proceeded, 
in  some  degree,  on  the  now  exploded  doctrine  of  adop- 
tion. And  upon  that  decision  a  difficult  question 
arises,  whether,  if  the  road  has  been  long  used  by 
the  public  with  the  owner's  acquiescence,  the  public 
can'  be  excluded  from  it,  and  held  liable  as  tres- 
passers if  they  attempt  to  use  it  for  the  future,  merely 
because  the  trustees  have  not  done  all  upon  the  line  of 
road  which  they  ought  to  have  done.  Lord  Tenter  den, 
in  Bex  v.  CumherisoortJi  («),  relied  much  on  the  ruling  of 
HullocJc  B.  in  Rex  v.  Heptsoorth  (b) ;  but  the  learned 
judge  there  meant  only  to  lay  it  down  that,  if  the  pro- 
ceedings which  had  been  taken  were  relied  upon,  under 
the  circumstances  of  that  case,  as  a  dedication  to  the 

(a)  3  £.4;  Ad.  108.  (6)  3  B.  ^  Ad.  110. 

public, 
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public,  the  local  act  was  an  answer.  The  decision  m 
Rea^  V.  Edge  Lane  (a)  was  expressly  grounded  on  that 
in  Bex  v.  Cumberworth  {h\  and  carries  the  law  no  farther ; 
since  the  Court,  in  Rex  v.  Edge  Lane  (a),  considered 
the  unfinished  portion  of  road,  not  as  a  branch,  but  as 
part  of  the  line  which  included  the  piece  of  road  in- 
dicted. In  Rex  V.  The  Justices  of  the  West  Riding  (c), 
Littledale  and  Taunton  Js.,  who  thought  that  the  road 
might  be  certified  as  complete  before  the  branches 
were  made,  relied  upon  the  word  "  respectively "  in 
the  local  act ;  but  that  word  would  not  have  been  suf- 
ficient ground  for  such  an  opinion  if  the  learned  Judges 
had  not  considered  that,  where  there  is  a  main  line  of 
road  with  branches,  the  branches  may  be  treated  as 
distinct  and  subsidiary.  Here,  the  main  line  is  described 
in  the  preamble  of  the  act,  by  its  course  and-  termini, 
as  a  road  by  itself;  then  the  branch  in  question  is 
described  in  the  same  manner,  as  a  complete  road, 
"  commencing  in  or  near  a  certain  close  called  Piheley^^ 
extending  from  thence  &c.  through  &c.,  "  terminating 
on  the  common  highway  in  the  said  last-mentioned 
town  of  High  Hoyland ;  "  and  the  other  branches  are 
marked  out  in  the  same  manner.  And,  in  fact,  as  to 
the  particular  branch  in  question,  a  person  travelling 
the  indicted  road  from  Wakefield  to  the  Shepley  Lane 
Head  road  can  have  nothing  to  do  with  the  branch, 
which  lies  wholly  out  of  his  way,  diverging  from  his 
road,  and  terminating  at  a  place  which  lies  at  a  distance 
on  one  side  of  it.  Then  the  question  is,  one  complete 
and  independent  road  having  been  made  by  the  trustees, 
whether  the  public  is  exempt  from  repairing  such  road. 


(a)  Ante,  p.  723. 
(c)  5  B.  4;  Ad.  1003. 


{b)  3  JS.  4;  Ad.  108. 

because 
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because  another  complete  and  independent  road  con- 
tinues unmade.  ^Coleridge  J.  Do  you  say  that,  if  a 
branch  were  made,  but  not  the  main  line,  that  branch 
would  be  repairable  by  the  public  ?]  It  is  not  neces- 
sary to  argue  that ;  probably  the  branches  would  not 
be  accessible,  or  would  be  of  little  use  to  the  public, 
without  the  main  line,  though  the  main  line  is  not  so 
dependent  on  the  branches.  It  is  true  that  the  act,  in 
sect.  1 .,  says  that  the  roads  and  bridges  there  mentioned 
shall  be  called,  "  The  Walcefield  and  Denhy  Dale  turn- 
pike road ; "  but  that  describes  only  the  subject-matter 
of  the  trust;  the  several  highways,  as  such,  cannot 
be  included  under  the  general  name,  for  by  what  ter- 
mini could  the  main  line  and  branches  be  described  as 
one  road  ?  And  the  roads  "  are  referred  to  in  many 
parts  of  the  act,  as  distinct  things.  It  will  be  contended 
that  the  trustees  are  under  an  implied  engagement  to 
complete  the  branch  road  before  any  repair  of  the  main 
line  can  be  enforced.  But  the  condition  precedent,  in 
truth,  is  only  that  the  trustees  shall  have  completed 
that  road  upon  which  they  demand  that  the  repairs 
shall  be  done.  An  implied  undertaking  must  be  the 
reasonable  result  of  the  circumstances  in  which  the 
parties  are  placed  relatively  to  each  other ;  as  in  some 
of  the  instances  given  in  1  Vin.  Abr,  Actions  of  Assump- 
sit (M).  Here,  the  trustees  obtain  power  to  burden 
the  public  with  a  road.  There  is  an  implied  under- 
taking that  they  shall  first  make  that  road,  not  some 
other  road,  or  a  bridge,  in  respect  of  which  the  act  of 
the  trustees  does  not  burden  them.  The  duty  to  be 
required  of  the  trustees  is  correlative  to  the  obligation 
they  seek  to  impose  on  the  public  :  nor  is  there  anything 
indefinite  in  either,  because  the  trustees  acknowledge 

them- 
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themselves  bound  to  make  a  certain  road  marked  out 
in  the  act  of  parliament  by  termini  as  the  complete 
main  line,  or  branch,  before  they  require  such  main 
line  or  branch  to  be  repaired.  And  this  view  of  the 
obligation  is  consistent  with  all  that  is  said  by  the  Court 
in  the  former  case  of  Rex  v.  Cumber'worth  [a).  The 
preamble  of  the  act  states  that  the  making  of  a  turnpike 
road,  and  of  certain  branches,  will  be  an  advantage  to 
the  towns  and  places  in  the  neighbourhood,  and  to  the 
public  at  large :  but  that  must  be  taken  distributively, 
and  not  as  implying  that  every  neighbourhood  and  por- 
tion of  the  public  has  an  interest  in  every  part  of  the 
work,  and  a  right  to  insist  on  its  being  completed. 
Very  serious  inconvenience  would  arise  if,  under  an  act 
like  this,  requiring  works  of  great  extent  and  variety  to 
be  done,  neither  repairs  could  be  enforced,  nor  tolls 
collected,  as  long  as  it  could  be  alleged  that  a  culvert 
was  not  made,  or  a  bridge  not  properly  widened,  at 
whatever  distance  from  the  place  where  the  dispute 
arose.  There  is,  in  fact,  scarcely  any  district  subject  to 
a  turnpike  act,  in  which  roads  are  not  opened  to  the 
public  before  every  thing  required  by  the  act  has  been 
done.  The  dictum  of  Lord  Eldon  in  Blakemore  v.  The 
Glamorganskire  Canal  Company  (b),  cited  in  Hex  v. 
Edge  Lajie  (c),  referred  to  a  canal  act,  and  is  not  pro- 
perly applicable  to  a  turnpike  act.  A  canal  is  a  private 
speculation ;  and  an  act  establishing  it  may  be  strictly  a 
bargain  between  adventurers  and  the  public :  but  (as  is 
explained  by  the  judgment  of  this  Court  in  Bussey  v. 
Storey  [d)  ),  the  object  of  a  turnpike  act  is  to  furnish 
the  public  with  an  additional  mode  of  discharging  an 


[a]  2B.  ^  Ad.  108. 
(c)  Ante,  p.  727,  728. 


{h)  1  Mylne  ^  Keen,  162. 
(rf)  4  ^.  I"  Ad.  109. 
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obligation,  which  the  public  itself  must  by  some  means 
provide  for  in  all  places,  namely,  that  of  maintaining 
highways. 

J.  B*  Greenwood^  contra.  It  is  a  general  rule,  to 
construe  acts  of  this  kind  rigidly,  as  contracts  made 
with  the  public  by  the  parties  obtaining  them.  Such 
a  rule  of  construction  was  lately  acted  upon  in  the 
case  In  re  the  London  and  Greenwich  Railway  Com-^ 
pany  {a).  The  words  of  Lord  Eldon,  which  have  been 
referred  to,  are  applicable  here.  (He  then  read  the 
passage  [b).  )  By  sections  7  and  8  of  the  present  act, . 
the  trustees  are  empowered  to  erect  toll-gat^s  where 
they  shall  judge  necessary  on  the  "said  roads,"  and  to 
take  tolls  at  such  gates;  and  by  sect.  13  the  trustees 
are  forbidden  to  take  more  than  three  full  tolls  in  re- 
spect of  the  same  horse,  &c.,  for  passing  or  repassing, 
at  any  time  or  times  in  any  one  day,  through  all  or 
any  of  the  toll-gates  "  along  the  whole  line  of  the  said 
roads."  The  trustees  may  now  place  their  gates  so  as 
to  take  the  full  tolls ;  but  a  person  paying  three  full  tolls 
could  not  pass  along  the  whole  line  of  the  roads  con- 
templated by  this  clause,  the  part  now  in  question  remain- 
ing unfinished.  The  act,  sect.  22,  recites  that  "  the  line 
of  the  said  new  road  might  be  made  more  conveniently," 
if  two  diversions  were  made,  which  are  then  described  | 
and  the  trustees  are  empowered,  "  in  case  they  shall 
think  proper,'*  to  make  such  diversions.  No  such  dis-* 
cretion  is  allowed  as  to  the  branches.  The  argument, 
that  several  parts  of  the  set  of  roads  comprised  in  the 
act  are,  for  some  purposes,  described  as  distinct  roads, 
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(6)  Ante,  p.  727,  728. 

was 


740 


CASES  IN  HILARY  TERM 


18S6. 

The  King 
against 
The  Inhabit- 
ants of 
Cumber- 
worth. 


was  used,  but  without  success,  in  Rex  v.  Edge  Lane  (a). 
In  Rex  V.  The  Justices  of  the  West  Riding  {b )  the  word 
"  respectively "  was  insisted  upon  by  those  who  con- 
tended that  the  main  road  might  be  certified  before  the 
branch  roads  were  finished.  There  is  no  equivalent 
expression  in  the  present  act.  If  the  wording  of  this 
act  had  been  similar  to  that  of  the  act  in  question  there, 
it  might,  perhaps,  have  been  contended,  in  the  present 
case,  that  the  preamble  should  be  taken  distributively ; 
but  here  the  whole  set  of  roads  is  comprised  under  the 
one  denomination  of  "  The  Wakefield  and  Denhy  Dale 
turnpike  road,"  It  may  be  assumed  in  this  case  that 
many  parties  may  have  consented  to  the  act  being 
passed,  on  the  faith  that  the  branch  roads,  as  well  as 
the  main  line,  would  be  completed.  A  like  consider- 
ation weighed  with  the  Court  in  Rex  v.  Edge  Lane  {a). 
(He  then  read  the  passage  in  the  judgment  of  the  Court 
in  that  case,  beginning,  "  We  also  think  that,  where 
powers,"  and  ending,  "original  act;"  ante,  page  730.) 


Lord  Denman  C.  J.  I  think  that  it  is  necessary  to 
adhere  to  the  decisions  in  Rex  v.  Cumher*worth  (c)  and 
Rex  V.  Edge  Lane  («).  Distinctions  may  be  drawn,  and 
striking  ones,  for  the  purpose  of  shewing  that  lines  of 
road,  under  circumstances  like  the  present,  may  form 
separate  public  roads.  But  great  inconvenience  must 
arise  if  it  be  held  that,  in  such  cases,  each  portion 
of  road  can  be  made  a  subject  of  distinct  consider- 
ation. It  is  safer  to  say  that  the  trustees  have  their 
powers  given  to  them  in  respect  of  the  whole  under- 
taking mentioned  in  the  act,  and  that  that  must  be 


(a)  Ante,  p.  723. 
(c)  3B.^Ad.  108. 


(6)  5B.  4:  Ad.  1003. 

completed 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


741 


completed.  It  is  said  here  that  the  whole  of  the  main 
line  was  completed ;  but  in  Rex  v.  Cumberworth  (a)  there 
was  a  line  of  road  made  between  certain  roads;  that  is, 
from  Market  Street,  Wakefield,  to  a  point  where  the  new 
road  intersected  another  public  highway ;  and  that  was 
held  not  sufficient.  Here,  one  line  of  road  is  com- 
pleted ;  but  the  branches  may  be  more  important  than 
the  main  line,  and  may  have  been  the  inducement  to 
the  public  to  agree  in  the  act  being  passed.  I  think 
that,  if  any  part  of  the  work  contemplated  is  undone, 
we  must  consider  the  whole  undone. 


1836. 
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Patteson  J.  I  also  think  that  we  must  adhere  to 
Itex  V.  Cumher*worth  (a),  I  am  afraid  of  introducing 
such  distinctions  as  have  been  suggested.  In  all  these 
acts  there  is  a  bargain  with  the  public ;  and,  under  such 
an  act  as  the  present,  unless  the  trustees  make  all  the 
roads,  they  do  not  complete  their  bargain.  To  hold 
otherwise  would  lead  to  a  great  deal  of  litigation  and 
many  inconvenient  distinctions. 

Williams  J.  The  completion  of  the  line  of  roads, 
and  of  all  its  parts,  must  be  considered  a  condition  pre- 
cedent to  the  charge  of  repairs  being  thrown  upon  the 
public.  We  cannot  say  upon  what  terms  parties  may 
have  been  induced  not  to  oppose  the  introduction  of 
this  act.  Though  a  benefit  might  result  from  the  main 
line,  yet  the  inducement  to  acquiescence  may  have 
been  the  additional  advantage  to  be  derived  from  the 
branches. 

Coleridge  J.  I  am  of  the  same  opinion.  The  prin- 
ciple on  which  this  case  was  argued  for  the  prosecution 

(a)  ^B.  ^  Ad.  108. 
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was  taking  at  first  sight;  but,  when  I  ask  whence  the  trus- 
tees can  derive  the  right  to  burden  this  district,  or  to  ap- 
propriate any  person's  land,  except  from  complying  with 
all  the  terms  of  the  act,  I  cannot  find  that  the  principle 
will  carry  me  on.  To  determine  such  a  question  we 
must  resort  to  the  broad  ground,  that  acts  like  this 
are  bargains  made  on  behalf  of  the  public,  not  on  the 
great  line  of  road  merely,  but  on  every  part  of  the  roads. 
It  is  contended  that  the  trustees  have  done  enough  to 
warrant  them  in  imposing  this  burden  in  respect  of  the 
main  road:  but  the  branches  may  have  been  the 
very  consideration  upon  which  consent  was  given  to 
the  making  of  the  main  road.  The  original  road  for 
which  that  was  substituted  may  have  been  very  good, 
but  the  neighbouring  districts  may  have  forborne  to  op- 
pose the  makhig  of  a  new  one,  On  the  faith  that  these 
branches  would  be  added ;  and  great  hardship  might  be 
inflicted  if  trustees  could  stop,  after  having  performed  a 
part  of  the  works  contemplated,  and  say  that  enough 
had  been  done.  We  must  consider  the  bargain  com- 
prised in  this  act  of  parliament  as  an  entire  thing: 
the  trustees  must  do  all  that  it  requires  them  to  do, 
before  they  can  throw  the  burden  of  repair  on  any  part 
of  the  public. 

Rule  absolute. 
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Hilary  Term  6  W,  4?, 

23rd  January,  1836. 
Whereas,  by  the  act  of  the  3d  &  4?th  of  W,  4.  c,  42.  s.  43., 
it  is  enacted  that  none  of  the  several  days  mentioned 
in  the  statute  passed  in  the  sessions  of  parliament 
holden  in  the  5th  and  6th  years  of  the  reign  of  King 
Edward  the  Sixth,  intituled  "  An  Act  for  keeping  Holi- 
days and  Fasting  Days  "  shall  be  observed  or  kept  in 
the  Courts  of  common  law,  or  in  the  several  offices 
belonging  thereto,  except  Sundays,  the  day  of  the 
Nativity  of  our  Lord,  and  the  three  following  days,  and 
Monday  and  luesday  in  Easter  week ;  It  is  hereby 
ORDERED,  that  henceforth,  in  addition  to  the  said  days, 
the  following,  and  none  other,  shall  be  observed  or  kept 
as  holidays  in  the  several  offices  belonging  to  the  said 
Courts,  viz.:  Good  Friday  and  Easter  Eve,  and  such 
of  the  five  days  following  as  may  not  fall  in  the  time 
of  Term,  but  not  otherwise ;  the  birth-day  of  our  lord 
the  King;  the  birth-day  of  our  lady  the  Queen ;  the  day 
of  the  Accession  of  our  lord  the  King ;  Whit  Monday 
and  Whit  Tuesday, 

Denman.  W.  Bolland. 

N.  C.  TiNDAL.         J.  B.  BoSANQtJET. 

Abinger.  E.  H.  Alderson. 

J.  A.  Park.  J.  Patteson. 

J.  Littledale*  J.  Gurney. 

S.  Gaselee.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge* 
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[Read  in  Courts  February  1st,  1836.) 
Whereas  by  the  statute  4  i/.  4.  c,  18.  it  was  en- 
acted, "  That  all  the  attornies  shall  be  examined  by  the 
Justices,  and  by  their  discretions  their  names  put  on  the 
roll,  and  they  that  be  good  and  virtuous,  and  of  good 
fame,  shall  be  received,  and  sworn  well  and  truly  to 
serve  in  their  offices  j"  And  whereas  by  the  statute 
%Jac,  1.  c.  7.  5.2.  it  was  enacted,  "That  none  shall 
from  henceforth  be  admitted  attornies  in  any  of  the 
King's  Courts  of  Record,  but  such  as  have  been  brought 
up  in  the  same  courts,  or  otherwise  well  practised  in 
soliciting  of  causes,  and  have  been  found  by  their  deal- 
ings to  be  skilful  and  of  honest  disposition;  and  that 
none  be  suffered  to  solicit  any  cause  or  causes  in  any 
of  the  courts  aforesaid,  but  only  such  as  are  known 
to  be  men  of  sufficient  and  honest  disposition;"  And 
WHEREAS  by  a  rule  made  in  Michaelmas  term,  1654,  in 
the  Courts  of  K.  B.  and  C.  P.  it  was  ordered  that  the 
Courts  "  should  once  in  every  year,  in  Michaelmas  term, 
nominate  twelve  or  more  able  and  credible  practisers 
to  continue  for  the  ensuing  year  to  examine  such  per- 
sons as  should  desire  to  be  admitted  attornies,  and 
appoint  convenient  times  and  places  for  the  examin- 
ation; and  the  persons  desiring  to  be  admitted  were 
first  to  attend  with  their  proofs  of  service,  then  repair 
to  the  persons  appointed  to  examine,  and,  being  ap- 
proved, to  be  presented  to  the  Court  and  sworn  ;"  And 

WHEREAS 
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WHEREAS  by  the  statute  2  G.  2.  c.  23.  5.2.  it  was  en-  1836. 
acted,  "  That  the  Judges,  or  any  one  or  more  of  them, 
should  and  they  were  thereby  authorised  and  required, 
before  they  should  admit  such  person  to  take  the  oath, 
to  examine  and  inquire  by  such  ways  and  means  as  they 
should  think  proper,  touching  his  fitness  and  capacity 
to  act  as  an  attorney :  and  if  such  Judge,  or  Judges  re- 
spectively, should  be  thereby  satisfied  that  such  person 
is  duly  qualified  to  be  admitted  to  act  as  an  attorneyj 
then,  and  not  otherwise,  the  said  Judge,  or  Judges,  of 
the  said  courts  respectively  should,  and  they  were 
thereby  authorised  to  administer  to  such  persons  the 
oath  thereinafter  directed  to  be  taken  by  attornies ;  and, 
after  such  oath  taken,  to  cause  him  to  be  admitted  an 
attorney  of  such  court  respectively."  And  whereas, 
in  order  to  carry  the  last-mentioned  statute  more  fully 
into  effect,  it  is  expedient  annually  to  appoint  examiners, 
subject  to  the  controul  of  the  Judges  in  manner  herein- 
after mentioned. 

1.  It  IS  ORDERED,  That  the  several  Masters  and  Pro- 
thonotaries  for  the  time  being  of  the  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  respectively,  to- 
gether with  twelve  attornies,  or  solicitors,  be  appointed 
by  a  rule  of  court,  in  Easter  term  in  every  year,  to  be 
examiners  for  one  year ;  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters  or  Prothonotaries)  shall  be 
competent  to  conduct  the  examination;  and  that  from 
and  after  the  last  day  of  next  Easter  term,  subject  to 
such  appeal  as  hereafter  mentioned,  no  person  shall  be 
admitted  to  be  sworn  an  attorney  of  any  of  the  courts, 
except  on  production  of  a  certificate,  signed  by  the  major 
part  of  such,  examiners,  actually  present  at  and  con- 
ducting his  examination,  testifying  his  fitness  and  ca- 
pacity 
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pacity  to  act  as  an  attorney  —  such  certificate  to  be  in 
force  only  to  the  end  of  the  term  next  following  the 
date  thereof,  unless  such  time  shall  be  specially  extended 
by  the  order  of  a  Judge. 

2.  It  is  further  ordered,  That  the  examiners  so 
to  be  appointed  shall  conduct  the  said  examinations, 
under  regulations  to  be  first  submitted  to  and  approved 
by  the  Judges. 

3.  And  it  is  further  ordered,  That,  in  case 
any  person  shall  be  dissatisfied  with  the  refusal  of  the 
examiners  to  grant  such  certificate,  he  shall  be  at  liberty 
to  apply  for  admission  by  petition  in  writing  to  the 
Judges,  to  be  delivered  to  the  clerk  of  the  Lord  Chief 
Justice  of  the  Court  of  King's  Bench,  upon  which  no 
fee  or  gratuity  shall  be  received;  which  application 
shall  be  heard  in  Serjeanfs  Inn  Hall^  by  not  less  than 
three  of  the  Judges. 

4.  And  whereas  the  hall  or  building  of  the  Incor- 
porated Law  Society  of  the  United  Kingdom  in  Chan-' 
eery  Lane  will  be  a  fit  and  convenient  place  for  holding 
the  said  examination,  and  the  said  society  have  con- 
sented to  allow  the  same  to  be  used  for  that  purpose ; 
IT  IS  FURTHER  ORDERED,  That,  uutil  further  order,  such 
examinations  be  there  held  on  such  days  being  within 
the  last  ten  days  of  every  term,  as  the  said  examiners, 
or  any  five  of  them,  shall  appoint :  and  that  any  person 
not  previously  admitted  an  attorney  of  any  of  the  three 
Courts,  and  desirous  of  being  admitted,  shall,  in  addition 
to  the  notices  already  required,  give  a  term's  notice 
to  the  said  examiners  of  his  intention  to  apply  for 
examination,  by  leaving  the  same  with  the  secretary 
of  the  said  society  at  their  said  hall,  which  notice 
shall  also   state  his   place  or  places  of  residence, 

or 
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or  service,  for  the  last  preceding  twelve  months,  and  1836. 

in  case  of  application  to  be  admitted,  on  a  refusal  of 

the  certificate,  shall  give  ten  days'  notice,  to  be  served 

in  like  manner,  of  the  day  appointed  for  hearing  the 

same. 

5.  And  it  is  further  ordeIied,  That  three  days  at 
the  least  before  the  commencement  of  the  term  next 
preceding  that  in  which  any  person,  not  before  admitted, 
shall  propose  to  be  admitted  an  attorney  of  either  of  the  , 
Courts,  he  shall  cause  to  be  delivered  at  the  Master's  or 
Prothonotary's  office,  as  the  case  may  be,  instead  of 
affixing  the  same  on  the  walls  of  the  Courts,  as  now 
required,  the  usual  written  notices,  which  shall  state  in 
addition  to  the  particulars  now  required,  his  place  or 
places  of  abode,  or  service,  for  the  last  preceding  twelve 
months ;  and  the  Master  or  Prothonotary,  as  the  case 
may  be,  shall  reduce  all  such  notices  as  in  this  rule 
first  mentioned  into  an  alphabetical  table  or  tables 
under  convenient  heads,  and  affix  the  same,  on  the 
first  day  of  term,  in  some  conspicuous  place  within  or 
near  to,  and  on  the  outside  of  each  Court. 

6.  And  whereas  it  is  expedient  that,  upon  the  read- 
mission  of  attornies,  the  Judges  should  have  further  means 
of  inquiring  as  to  the  circumstances  under  which  persons 
applying  to  be  readmitted  discontinued  to  practice,  and 
as  to  their  conduct  and  employment  during  the  time  of 
such  discontinuance,  it  is  further  ordered.  That  at 
the  time  of  giving  the  usual  notice  of  the  intention  to 
apply  for  such  readmission,  the  party  shall  cause  to  be 
filed  the  affidavit  on  which  he  seeks  to  be  readmitted  with 
the  Master  or  Prothonotary,  as  the  case  may  be ;  which 
affidavit  shall  contain,  in  addition  to  the  particulars 
now  required,  a  statement  of  his  place  or  places  of 

abode 
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1.836.  abode  during  the  last  preceding  year ;  and  such  person 
shall  also,  at  the  same  time,  cause  to  be  left  a  copy  of 
such  affidavit  with  the  clerk  of  the  Lord  Chief  Justice 
of  the  Court  of  King's  Bench ;  and  the  rule  for  the 
readmission  of  such  person  shall  be  drawn  up  on 
reading  such  affidavit,  and  also  an  affidavit  of  such 
copy  having  been  left  in  compliance  with  this  rule. 

Denman.  W.  Bolland. 

N.  C.  TiNDAL.         J.  B.  BOSAN^UET. 

Abinger.  E.  H.  Alderson. 

J.  A.  Park.  J.  Patteson. 

J.  Littledale.  J.  Gurney. 

S.  Gaselee.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench,) 

George  James  and  Another  against  Plant. 

TRESPASS   for    breaking   and   entering    certain  Estates,  J.  and 
B.,  formerly 

closes.  distinct,  became 

Plea,  that  the  closes  in  which  &c.  were  parcel  of  3-  parceners, 
certain  farm,  lands,  and  premises  called   Woodseaves  Jme*,'^a  right  of 
House  Farm,  mentioned  in  the  after  stated  indenture,  ^^7  had  been 

'  '  enjoyed  from 

and  that,  before  the  makinor  of  that  indenture,  Thomas  ^-  ovej^., 

'  ^  and,  after  the 

Smallwood  and  Maria  his  wife  (in  right  of  Maria),  and  ""ity  of  seisin^ 

the  way  always 

Elizabeth  Hector,  were  seised  respectively  in  fee  each  of  continued  to  be 
an  undivided   moiety  of  and  in    Woodseaves  House  parceners,  for 
Farm,  and  also  of  and  in  the  messuages,  tenements^  and  malan?par-°^ 
premises  after  mentioned  to  have  been  bargained,  sold,  to^ndeTserto^ 
and  released  to  Thomas  James,  and  called  respectively  "^^^ 

>'    suages,  tene- 

Park  Hall  and  Park  House :  and,  being  so  seised,  after-  ments,  lands, 

&c.  (of  which 

wards,  viz.  November  10th,  1812,  by  indenture  of  release      estates  con- 

T  ,  .       .f,      p   I      f,  sisted),  and  all 

between  Smallwood  and  his  wife  of  the  first  part,  Eliza-  houses,  out- 
betk  Hector  of  the  second,  Thomas  Hujcley  of  the  third,  easements^ &c.j 
and  RicJiard  Sjpearman  of  the  fourth,  of  the  date  last  sevlral^mes- 
mentioned,  for  the  making  a  partition  of  the  messuages,  ^^^^^  iLds  ^' 

iSrc,  belonging 

or  appertaining,  or  therewith  usually  held,  used,  occupied,  or  enjoyed :  to  have  and  to  hold 
the  messuages,  &c.,  called  A.,  with  the  buildings,  lands,  &c.  thereunto  belonging,  and  their 
appurtenances,  to  the  releasee  to  the  use  of  S.  in  fee;  habendum,  as  to  estate  B.,  in  similar 
terms  with  respect  to  the  parcels,  to  the  releasee  to  his  own  use  in  fee,  in  order  that  he 
might  become  tenant  to  the  praecipe  in  a  recovery. 

Held,  that  the  deed  sufficiently  shewed  an  intention  that  a  right  of  way,  (which  way 
was  admitted  to  have  been  used  up  to  the  time  of  the  deed,)  from  the  high  road  over  B. 
to  A.  and  back,  for  the  convenient  use  of  A.,  by  the  occupiers  of  A.,  should  pass  to  the 
uses  limited  as  to  A. 

That  by  the  word  "  appurtenances,"  in  the  habendum  as  to  A.,  interpreting  that  clause 
with  reference  to  the  other  parts  of  the  deed,  the  way  in  question  did  pass. 

And  that  the  releasee  to  uses,  having  no  estate  in  A.,  had  not  such  a  seisin  of  the  soil  a* 
would  extinguish  the  right  of  way  by  unity  of  seisin. 

Vol.  IV.  3  D  lands> 
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lands,  &c.  after  described,  and  for  barring  all  estates 
tail,  reversions.  Sec,  of  and  in  the  messuage  or  tenement 
after  described,  called  WoodseavesFarm,  and  the  lands  and 
hereditaments  thereunto  belonging,  and  the  allotment, 
&c.,  also  after  described,  and  for  conveying  and  assuring 
all  the  said  messuages,  lands,  &c.,  to  the  uses  and  on 
the  trusts  after  declared,  and  in  consideration  of  IO5., 
the  said  T.  S.,  and  Maria  his  wife,  and  Elizabeth  Hec^ 
tor,  did,  according  to  their  respective  estates,  grant, 
bargain,  sell,  alien,  and  release  to  Huxley  (in  his  pos- 
session then  being  by  a  bargain  and  sale,  &c.)  all  that 
messuage  or  tenement  called  by  the  name  of  Park  Hall, 
with  the  outbuildings  and  several  parcels  of  land  there- 
unto belonging  and  then  occupied  therewith,  situate, 
&c.,  containing  &c. ;   and  also  all  that  other  mes- 
suage or  tenement  called  by  the  name  of  Fark  House, 
with  the  buildings  and  several  parcels  of  land  thereunto 
belonging  and  then  occupied  therewith,  situate,  &c., 
containing  &c. ;  which  two  last-mentioned  messuages  or 
tenements,  lands,  &c.,  were  purchased  by  Brooke  Hector 
of  and  from  Richard  Whitworth,  Esq.,  and,  on  the  de- 
cease of  the  said  B.  H.  intestate,  descended  to  the  said 
Maria  and  Elizabeth  his  two  daughters  and  co-heiresses; 
and  also  all  that  other  messuage  or  tenement  called,  by 
the  name  of  Woodseaves  House  Farm,  with  the  out- 
buildings and  the  several  parcels  of  land  thereunto 
belonging,  and  then  occupied  therewith,  situate.  Sec, 
containing  &c. ;  which  last-mentioned  messuage  and 
premises  were  purchased  from  certain  persons  (in  the 
plea  mentioned)  by  Thomas  Adams,  and  were,  by  settle- 
ment made  on  the  marriage  of  the  said  Brooke  Hector 
.  with  Elizabeth  his  late  wife,  daughter  of  the  said  Thomas 
Adams,  limited,  after  her  decease,  and  in  default  of  her 

male 
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male  issue  by  B.  H.^  to  the  use  of  all  her  daughters  by 
B,  H,  in  tail  general ;  and  also  all  that  allotment,  &c. 
(an  allotment  of  waste  under  an  inclosure  act) :  "  And 
all  houses,  outhouses,  edifices,  buildings,  barns,  stables, 
cowhouses,  yards,  gardens,  orchards,  ways,  paths,  pas- 
sages, waters,  watercourses,  hedges,  ditches,  mounds, 
fences,  trees,  woods,  underwoods,  and  the  ground  and 
soil  thereof,  easements,  profits,  privileges,  advantages, 
emoluments,  hereditaments,  rights,  members,  and  ap- 
purtenances whatsoever,  to  the  said  several  messuages  or 
tenements,  lands  and  hereditaments  hereinbefore  de- 
scribed belonging  or  in  anywise  appertaining,  or  there- 
with usually  held,  used,  occupied,  or  enjoyed,  or 
accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  thereof ; "  and  the  reversion  and 
reversions,  remainder  and  remainders,  &c.,  and  all  the 
estate,  right,  title,  &c.  of  Thomas  Smallwood  and  Maria 
his  wife,  and  Elizabeth  Hector,  and  each  of  them,  of,  in, 
to,  or  out  of  the  said  premises,  &c. :  "  to  have  and  to 
hold  the  said  messuages  or  tenements  called  Park  Hall 
and  Park  House,  with  the  buildings,  lands,  and  here- 
ditaments thereunto  belonging,  thereby  before  granted 
and  released,  and  expressed  and  intended  so  to  be,  and 
every  part  and  parcel  thereof,  with  their  and  every  of 
their  appurtenances,"  to  Huxley  and  his  heirs,  to  the 
uses  and  on  the  trusts  after  declared :  "  and  to  have 
and  to  hold  the  said  messuage  or  tenement  called 
Woodseaves  House  Farm,  with  the  buildings,  lands,  and 
hereditaments  thereunto  belonging,  and  the  said  allot- 
ment," &c.  before  respectively  granted,  "  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  appur- 
tenances," to  Huxley,  his  heirs,  and  assigns,  to  the  use 
of  Huxley,  his  heirs,  and  assigns,  to  the  intent  that  he 

3  D  2  might 


1836. 

James 
against 
Plant. 


Pl-ANT- 


752  HILARY  VACATION 

1836.      might  become  tenant  to  the  praecipe  in  a  recovery  to  be 
~'      suffered  as  was  after  mentioned. 

James 

against  The  plea  then  stated  a  covenant  in  the  said  indenture 

by  Smallwood,  on  behalf  of  himself  and  his  wife,  to  levy 
a  fine  of  their  moiety  in  Park  Hall  and  Park  House^ 
with,  the  premises  thereto  belonging,  and  before  men- 
tioned to  have  been  purchased  by  Brooke  Hector,  to 
Spearman  and  his  heirs :  and  that" it  was  agreed  between 
the  parties  to  the  indenture,  that  a  recovery  should  be 
suffered  of  Woodseaves  House  Farm,  with  the  buildings, 
&C.5  and  appurtenances  thereto  belonging,  and  also  of 
the  said  allotment  with  the  appurtenances,  in  which 
recovery  Spearman  should  recover  against  Huxley,  and 
Thomas  and  Maria  Smallwood  and  Elizabeth  Hector 
should  be  vouchees :  and  that  the  uses  of  the  fine  of  the 
said  messuages,  &c.,  and  premises,  before  granted,  and 
the  uses  of  the  said  recovery  were  declared  respectively 
to  be,  as  to  "  the  whole  of  the  said  messuages  or  tene- 
ments called  Park  Hall  and  Park  House,  with  the 
buildings,  lands,  hereditaments,  and  appurtenances 
thereunto  respectively  belonging,"  and  also  the  said 
allotment  with  its  appurtenances,  to  such  use,  &c.,  and 
for  such  estate  and  interest  as  Smallwood  should  by  deed 
appoint  &c.;  and,  in  default  of  such  appointment,  &c.,  to 
the  use  of  Smallwood  and  his  assigns  during  his  life ;  and, 
from  and  after  the  determination  of  that  estate  in  SmalU 
*wood^s  lifetime,  to  the  use  of  Spearman,  his  heirs  and 
assigns,  during  Smallwood^s  life,  in  trust  for  Smallwood 
and  his  assigns ;  and,  from  and  after  the  determination 
of  that  estate,  to  the  use  of  Smallwood,  his  heirs  and  as- 
signs :  and,  as  to  "  the  said  messuage  or  tenement  called 
Woodseaves  House  Farm,  with  the  buildings,  lands,  here- 
ditaments, and  appurtenances  thereto  belonging,"  to 

the 
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the  use  of  Elizabeth  Hector^  her  heirs  and  assigns  1836. 
for  ever. 

James 

The  plea  then  stated  a  recovery  suffered  of  Woods-  against 
eaves  and  the  allotment,  and  a  fine  levied  of  a  moiety 
of  Park  Hall  and  Park  House,  according  to  the  above 
indenture. 

The  plea  went  on  to  state,  "  that,  long  before  and  at 
the  time  of  the  making  of  the  said  indenture  of  release, 
and  of  the  levying  of  the  said  fine  and  suffering  the 
said  recovery,  the  occupiers  for  the  time  being  of  the 
said  messuage  and  premises  called  Park  Hall  had 
always  been  used  to  have  and  enjoy  a  certain  way  from 
a  certain  public  King's  highway  in  the  parish  of"  &c., 
"  into,  through,  over,  and  along  the  said  closes  in  which 
&c.,  towards  and  unto  Park  Hall  aforesaid,  and  so  back 
again  into,  through,  over,  and  along  the  said  closes  in 
which  &c.,  unto  and  into  the  said  public  King's  high- 
way, for  themselves  and  their  servants,  on  foot,  .and 
with  cattle  and  carts  and  other  carriages,  to  go,  return, 
pass  and  repass  in  and  along  the  said  way,  every  year 
and  at  all  times,"  &c.  "  for  the  convenient  use  and  oc- 
cupation of  Park         aforesaid ;  and  the  said  way  had, 

|.,J)efore  and  at  the  time  of  the  making  of  the  said  inden- 
ture of  release,  and  of  the  levying  of  the  said  fine  and 
suffering  the  said  recovery,  been  always  held,  used, 
occupied,  and  enjoyed  therewith." 

The  plea  then  stated  that,  after  the  fine  and  recovery, 

,  by  indenture,  to  which  Smallwood,  Spearman,  and  others 
were  parties.  Spearman  and  others  bargained,  sold,  and 
.  released  to  Thomas  James,  in  fee,  the  said  tenements  and 

!  premises,  with  the  appurtenances,  called  Park  Hall,  and 
all  houses,  outhouses,  easements,  &c.  thereto  belonging 
or  therewith  held,  used,  occupied,  or  enjoyed.  And  that 
3  D  3  Thomas 
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Thomas  James  died  seised  in  fee :  whereupon  his  estate  in 
the  tenements  and  premises  descended  to  William  James, 
his  heir  at  law,  from  whom  the  present  defendant  George 
James  deduced  title.  And  the  defendant  James  pleaded 
that  he,  as  the  owner  and  occupier  of  Park  Hall  afore- 
said, before  and  at  the  said  several  times  when  &c., 
was  and  still  is  entitled  to  such  way  as  last  aforesaid ; 
and  he,  in  virtue  of  such  his  alleged  title,  and  the  other 
defendant  as  his  servant,  justified  the  trespasses  com- 
plained of. 

The  plaintiff  demurred  to  this  plea,  assigning  for 
cause,  "  that  it  does  not  appear  that  the  said  supposed 
way  in  the  said  plea  mentioned  was  in  any  manner 
granted  or  reserved  to  the  said  defendant  George  James 
or  any  person  under,  by,  or  from  whom  he  claims,  or 
that  he  hath  any  claim  or  title  to  the  same."  The  de- 
fendants joined  in  demurrer;  and  on  argument,  in 
Michaelmas  term  1833,  the  Court  of  King's  Bench  gave 
judgment  for  the  plaintiff  {a). 

Error  was  brought  on  the  judgment;  and  the  case 
was  argued  after  Trinity  term  1835  [b]. 

Sir  W.  W,  Follett  for  the  plaintiff  in  error.  It  appears 
by  the  pleadings  that  the  occupiers  of  Park  Hall  had 
an  ancient  right  of  way  over  the  Woodseaves  estate  to 
the  high  road  ;  that  that  right  was  lost  by  unity  of 
seisin,  but  that  the  actual  user  of  the  way  continued 
down  to  the  time  when  the  indenture  of  November  1812 
was  executed.  The  object  of  the  agreement  of  partition 
was,  that  one  daughter  of  Brooke  Hector  should  take 

(a)  Plant  v.  James,  5  B.  ^  Ad.  791. 

(6)  June  18th.  Before  Tindal  C.  J.,  Lord  Abinger  C.  B.,  Park,  Bo- 
Sanquet,  and  Vaughan  Js.,  and  Alderson  B. 

s>80i-  the 
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the  Park  Hall  estate,  the  other  the  Woodseaves,  each  1836. 
estate  as  it  was  then  used.    The  question  is  whether,  as  1 

James 

to  Park  Hall  and  the  way  from  it  over  Moodseaves,  an  against 
execution  of  that  intent  can  be  collected  from  the  deed. 
The  whole  property,  including  both  Park  Hall  and 
Woodseaves,  is  conveyed  to  Huxley,  with  all  "  easements, 
profits,  privileges,  advantages,  emoluments,  heredita- 
ments, rights,  members,  and  appurtenances  whatsoever, 
to  the  said  several  messuages  or  tenements,  lands  and 
hereditaments"  before  described,  "belonging  or  in 
anywise  appertaining,  or  therewith  usually  held,  used, 
occupied,  or  enjoyed."    If  Park  Hall  by  itself  had  been 
so  conveyed,  there  is  no  doubt  that  the  way  now  claimed 
would  have  passed.    Where  a  right  of  way  has  existed, 
from  one  man's  estate  over  the  estate  of  another,  and 
the  two  properties  have  centered  in  the  same  person, 
and  he  again  conveys  away  that  estate  to  which  the 
easement  has  belonged,  the  general  rule  is  that,  if  he 
merely  grants  such  estate  "  with  the  appurtenances," 
the  right  of  way  is  not  revived;  but,  if  he  grants  it  with 
all  easements  &c.  "  therewith  used  and  enjoyed,"  that 
operates  as  a  revival.    But  other  words,  if  clearly  in- 
tended to  have  such  an  effect,  may  operate  in  the  same 
manner.     In  Bro,  Abr.  Extinguishinent  et  Suspencion, 
pi.  15.,  it  is  said  that,  if  a  way  be  extinct  by  unity  of 
possession  of  the  land  from  which  &c.,  and  the  mill  to 
which  &c.,  and  the  whole  descend  to  coparceners,  and, 
upon  partition,  one  of  them  has  the  land,  and  the 
other  the  mill  and  the  way  reserved  to  it,  the  way  is 
revived,  tamen  videtur,  that  it  is  a  new  way  («).  In 
Whalley  v.  Tompson  (b)  a  way  had  been  enjoyed  from 


(a)  See  11  Vin,  Jbr.  Extinguishment,  (C)  pi.  9. 

3  D  i 


\b)  IB.  4;  p.  311. 
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close  A.  over  close  B.^  the  same  person  being  seised 
of  both.  He  devised  his  estate  in  close  A,  "  with 
the  appurtenances ; "  and  it  held  that  the  right  of 
vi^ay  did  not  thereby  pass,  for  that  the  w^ord  "  appur- 
tenances" in  the  will  had  nothing  to  operate  upon. 
The  words  of  the  will  there  did  not  testify  the  in- 
tention to  pass  the  right  of  way.  But,  if  a  man  seised 
of  BlacJcacre  and  Whiteacre^  uses  a  way  through  White' 
acre  to  Blackacre,  afterwards  grants  Blackacre,  with  all 
ways,  &c.  this  way  thro'  Whiteacre  shall  pass  to  the 
grantee  ; "  Com,  Dig.  Chimin  (D.  3.).  In  Clements  v. 
Lambert  {a),  where  common  appurtenant  to  a  messuage 
had  been  extinguished  by  unity  of  possession,  the  party 
seised  conveyed  the  messuage  with  all  commons  and 
appurtenances  thereto  belonging  or  in  anywise  apper- 
taining; and  this  was  held  not  to  convey  a  new  right  of 
common ;  but  it  seems  admitted  there  that,  if  the  deed 
had  contained  such  words  as  "  used  with  the  said 
messuage,"  the  common,  if  shewn  to  have  been  in  fact 
so  used,  would  have  passed.  Morris  v.  Edgington  (Z>), 
unless  denied  to  be  law,  is  decisive  in  favour  of  the 
plaintiff  in  error.  There  a  man  demised  part  of  his 
premises,  with  certain  rights  of  ingress,  &c.,  and  "  all 
other  ways  and  easements  to  the  said  demised  premises 
belonging  and  appertaining;"  and  these  latter  words 
were  held  to  pass  a  right  of  way  on  the  grantor's  own 
premises,  which  the  grantor  had  himself  used  for  access 
to  the  premises  demised,  Mansfield  C.  J.  relying  upon  the 
intent  of  the  grantor  as  shewn  by  the  circumstances  of  the 
case.  The  principle,  that  in  such  a  case  the  intent  must 
be  consulted,  was  recognised  in  Barlow  v.  Jihodes  {c). 


(a)  I  Taunt.  205.  (S)  3  Taunt.  24. 

(f)  1  Cro.  ^  M.  439.    S.  C.  3  Tyrivh,  280.  ^  mU^U 

Now, 
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Now,  in  the  present  case,  after  the  grant  of  all  ways  1836. 

and  easements  to  the  several  messuages,  &c.,  apper- 

taining  or  therewith  usually  held,  the  habendum  fol-  against 

Plant. 

lows,  to  have,  &c.,  "  the  said  messuages  or  tenements 
called  Park  Hall  and  Park  House,  with  the  buildings, 
lands,  and  hereditaments  thereunto  belonging,  thereby 
before  granted  and  released,"  &c.,  "  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  appur- 
tenances." It  is  clearly  intended  here,  by  the  word 
"  appurtenances,"  to  convey  the  right  of  way  in  ques- 
tion to  the  uses  pointed  out  as  to  Park  Hall  and  Park 
House.  It  would  otherwise  be  unmeaning  to  convey  to 
HuxleT/  by  the  previous  clause  the  "  ways  "  to  the 
several  messuages,  &c.,  appertaining.  He  could  not 
take  them.  Whatever  vested  in  him  by  that  clause 
was  to  pass  immediately  to  the  cestui  que  use,  not  to  be 
held  by  him  for  a  moment.  The  intention  was,  that 
Park  Hall,  and  all  that  belonged  to  it,  should  pass  to 
one  family,  and  Woodseaves  to  the  other  ;  and  that  in- 
tention must  prevail,  though  the  words  employed  in 
the  habendum  itself  are  not  strictly  proper  for  the  grant 
of  a  revived  right  of  way. 

R,  V,  Richards,  contra.  No  intendment  can  be  made 
against  a  grantor,  or  in  favour  of  a  grantee,  in  this  case, 
because  both  the  parties  interested  are  in  the  situation 
of  grantors.  The  object  of  the  deed  was  to  make  the 
two  estates  entirely  separate  ;  and  there  is  no  ground  for 
supposing  an  intention  to  revive  an  incumbrance  or 
easement  for  the  benefit  of  Park  Hall,  at  the  expense 
of  Woodseaves.  The  words  of  conveyance  to  Huxley, 
"  and  all  ways,  easements,"  &c.,  are  only  general  and 
usual  words  of  conveyance ;  they  could  not  carry  to 

the 
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1836.  the  releasee  a  right  of  way,  properly  so  called,  over- 
his  own  land  :  and,  in  the  subsequent  clauses,  by  which* 
against  the  estate  is  divided,  no  such  words  are  used,  nor  is 
any  intention  shewn  but  that  of  passing  whatever 
strictly  belonged  to  each  farm.  If  the  previous  clause 
did  not  carry  a  right  of  way  to  Hiioclei/^  there  is 
nothing  in  the  subsequent  clauses  to  which  a  different 
operation  can  be  ascribed.  An  entire  partition  was 
contemplated.  [Tindal  C.  J.  The  partition  would  be 
complete,  though  the  proprietor  of  one  estate  retained 
an  easement  over  the  other.  Lord  Abinger  C,  B, 
There  had  been  an  immemorial  way  from  Park  Hall 
over  Woodseaves ;  the  intention  may  have  been  only  to 
make  the  two  estates  separate,  as  they  were  before.] 
The  way  does  not  appear  to  have  been  a  way  of  necessity, 
or  material  to  the  use  and  enjoyment  of  the  Park  Hall 
estate :  and,  after  the  unity  of  possession,  it  was  as  if  it 
had  never  existed.  In  Morris  v.  Edgington  (a)  it  was 
clear  that  some  way  was  intended  to  pass;  and  the 
question  was,  what  passed.  The  observations  of  Bai/- 
ley  B.,  in  Barlow  v.  Rhodes  {b),  referred  to  by  the  Court 
of  King's  Bench  when  giving  judgment  in  Plant  v.k 
James  (c),  apply  to  this  part  of  the  subject.  [Alder-\ 
son  B.  If  the  general  words  of  conveyance  to  the  re- 
leasee to  uses  had  been  repeated  in  the  clause  limiting 
the  uses  as  to  Park  Hall  and  Park  House^  would  not 
the  way  in  question  have  passed  ?}  In  that  case  it 
would.  \_Alderson  B.  Is  not  the  same  thing  done,  more 
compendiously,  by  the  present  mode  of  conveyance  ? 
Lord  Abinger  C.  B.  Suppose  no  recovery  had  been 
necessary,  and  the  coparceners  had  simply  conveyed 

(a)  3  Taunt.  24.  (6)  1  Cro,  ^  M,  449.   3  Tyrwh. 

(c)  5  S.  <^  Ad.  794,  ?l  *l 
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Park  Hall  and  Woodseaves,  with  the  ways,  &c.,  thereto 
belonging,  to  a  trustee  who  was  to  re-convey  to  two  par- 
ties; and  he  had  re-conveyed  the  respective  estates 
with  the  appurtenances,  to  those  parties,  not  specifying 
the  w^ays.  Must  not  the  former  deed  have  been  looked 
at,  to  see  what  he  meant  to  convey  ?  The  whole 
would  have  been  considered  as  one  conveyance.  Alder- 
son  B.  Why  should  any  way  have  been  conveyed  to 
the  releasee  to  uses,  unless  it  was  intended  to  go  to  some 
one  through  him  ?]  All  the  estate  goes  to  him,  and 
the  ways'  are  included  ;  but  there  is  no  reason  that  the 
way  insisted  upon  should  pass  to  either  cestui  que  use. 
The  party  claiming  is  bound  to  shew  that  the  deed  is 
clear  in  his  favour.  The  words  relative  to  a  right  of 
way  are  used  in  that  part  of  the  deed  where  they  can- 
not have  the  operation  now  contended  for,  and  omitted 
in  the  clause  which  points  out  what  the  cestui  que  use 
of  Pa7'k  Hall  and  Park  House  is  to  have. 

Sir  W.  W.  Follett,  in  reply.  The  word  "  appur- 
tenances," in  the  clause  limiting  the  uses  as  to  Park 
Hally  refers  back,  and  embodies  the  several  matters 
(ways,  easements,  &c.)  enumerated  in  the  previous 
clause.  There  could  have  been  no  doubt  as  to  the 
effect  of  the  word,  if  Park  Hall  alone  had  been  con- 
veyed in  the  form  here  used;  and  it  can  make  no 
difference  in  the  construction,  that  Park  Hall  and 
Woodseaves  are  both  conveyed  by  the  same  deed.  And 
it  is  a  material  circumstance  that,  in  the  earlier  clause, 
the  conveyance  is  of  the  ways,  easements,  &c.,  "  to  the 
said  several  messuages,"  &c.,  belonging.  This  is  not 
noticed  in  the  judgment  of  the  Court  of  King's  Bench. 
It  is  said  in  that  judgment  (p.  796.)  that  the  right  of 

way 


ismi 


James 
against 
Plant. 


HILARY  VACATION 


1.83,6.  way  could  not  pass,  because,  "  the  soil  itself  of  both  es* 
tates  passed;"  and  the  words  "all  ways  used,  occupied, 
and  enjoyed  with  the  lands,"  could  not  "  create  a  right 
of  way  de  novo  in  the  very  lands  the  freehold  of  which 
was  granted  by  the  same  sentence  in  the  deed."  That 
would  be  true,  if  the  freehold  of  the  two  estates  had 
vested  in  the  releasee ;  but  that  was  not  so :  at  the 
moment  when  the  deed  was  executed,  the  two  estates 
passed  each  to  the  person  to  whose  use  it  was  con- 
veyed ;  the  cestui  que  use  of  Park  Hall  had  the  same 
estate,  and  at  the  same  time,  as  if  there  had  been  no 
release  to  an  intermediate  party.  Rights  of  way  are 
conveyed  by  this  deed,  for  some  purpose;  they  cannot 
remain  in  the  releasee ;  and,  unless  upon  the  construc- 
tion suggested  for  the  plaintiff  in  error,  it  does  not 
appear  what  becomes  of  them. 

Cur,  adv.  vult. 


TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  case  comes  before  us  upon  a  writ  of  error, 
brought  on  a  judgment  of  the  Court  of  King's  Bench, 
given  for  the  plaintiff  below,  upon  a  demurrer  to  the 
defendants'  plea,  that  Court  having  in  effect  determined, 
by  their  judgment,  that  the  right  of  way,  under  which 
the  defendants  below  have  justified  the  trespasses  com- 
plained of,  did  not  pass  under  the  indenture  of  release, 
the  fine,  and  the  recovery,  set  out  in  the  defendants' 
plea. 

There  will  be  no  necessity  for  us  to  enter  into  the 
discussion  of  the  principles  of  law,  upon  which  the 
judgment  of  the  Court  below  has  proceeded ;  with  res- 
pect to  which  principles  there  is  no  difference  in  opinion 

between 
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between  this  Court  and  the  Court  of  King's  Bench. 
We  all  agree  that,  where  there  is  a  unity  of  seisin  of  the 
land,  and  of  the  way  over  the  land,  in  one  and  the  same 
person,  the  right  of  way  is  either  extinguished  or  sus- 
pended, according  to  the  duration  of  the  respective 
estates  in  the  land  and  the  way ;  and  that,  after  such 
extinguishment,  or  during  such  suspension  of  the  right, 
the  way  cannot  pass  as  an  appurtenant  under  the  ordinary 
legal  sense  of  that  word.  We  agree  also  in  the  princi- 
ple laid  down  by  the  Court  of  King's  Bench,  that,  in  the 
case  of  an  unity  of  seisin,  in  order  to  pass  a  way  exist- 
ing in  point  of  user,  but  extinguished  or  suspended  in 
point  of  law,  the  grantor  must  either  employ  words  of 
express  grant,  or  must  describe  the  way  in  question  as 
one  "  used  and  enjoyed  with  the  land "  which  forms 
the  subject  matter  of  the  conveyance. 

But,  agreeing  thus  far  with  the  Court  below,  we  feel 
ourselves  compelled  to  differ  from  it  in  the  application 
of  these  principles  to  the  present  case.  For  we  think 
the  intention  of  the  grantors  to  pass  the  way  in  question 
to  the  owner  of  the  Park  Hall  estate  appears  from  the 
deed  ^itself,  and  that  there  are  words  contained  in  that 
deed  sufficient  to  carry  such  intention  of  the  parties 
into  effect. 

It  appears  from  the  recitals  in  the  deed  that,  at  the 
time  of  its  execution,  that  is,  on  the  10th  of  November 
1812,  the  Park  Hall  estate,  in  respect  of  which  the 
right  of  way  is  claimed,  was  vested  in  the  two  sisters, 
Maria  the  wife  of  Thomas  Smallwood,  and  Elizabeth 
Hector^  as  coparceners  in  fee,  claiming  by  descent  from 
'their  father  Brooke  Hector and  that  at  the  same  time 
the  Woodseaves  House  estate,  which  comprises  the  land 
over  which  the  way  extends  and  which  came  from  their 

mother, 
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1 836.  niother,  was  vested  in  them,  as  tenants  in  common  in 
""""  tail  general,  under  a  settlement  made  upon  their  mother's 
against       marriaffe  with  their  father  Bt^ooke  Hector. 

Plant.  ^ 

There  can  be  no  doubt  therefore,  as  before  observed, 
but  that  any  right  of  way,  which  before  the  unity  of 
seisin  of  these  two  properties  might  have  belonged  to 
the  Park  Hall  estate,  over  the  lands  of  the  Woodseaves 
House  Farm,  became  suspended  in  law  from  the  moment 
when  such  unity  of  seisin  commenced ;  and  that  such 
suspension  of  the  right  would  continue  until  the  unity 
of  seisin  should  cease  by  the  determination  of  the  estate 
tail. 

It  appears,  however,  from  the  averment  in  the  plea, 
which  is  admitted  by  the  demurrer  to  be  true,  that, 
long  before  and  at  the  time  of  the  making  of  the  said 
indenture,  &c.,  the  occupiers  for  the  time  being  of  the 
Park  Hall  estate  had  "  always  been  used  to  have  and 
enjoy  a  certain  way,'-  therein  described,  over  the  closes 
in  which,  &c.,  and  back  again,  ^^for  the  convenient  use 
and  occupation  of  Park  Hall  aforesaid ; "  and  that  such 
way  had,  before  and  at  the  time  of  the  making  of  the 
said  indenture,  &c.,  "  been  always  held,  used,  occupied, 
and  enjoyed  therewith.^^  And  that  this  was  the  very 
same  way  in  dispute  between  the  parties,  is  evident,  as 
well  from  the  fact  that  the  defendants  justify  under  it,  as 
also  because  the  plaintiff  has  not  new  assigned  the 
trespasses  as  having  been  committed  out  of  and  beyond 
this  way  so  described  in  the  plea. 

It  appears  therefore  judicially  to  the  Court  that  the 
way  in  question  is  a  way  that  has  always  existed  for  the 
convenient  use  and  enjoyment  of  Park  Hall,  and  has 
always  been  held  and  occupied  and  enjoyed  therewith  ; 
that  is,  not  only  before  the  unity  of  seisin  of  the  land 
and  way  over  it,  but  since  and  during  such  unity  of 

seisin, 
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seisin,  and  notwithstanding  the  legal  eiFect  of  it,  and  in-  1836. 
deed  up  to  the  very  time  of  the  execution  of  the  deed.  Z 

^  James 

This  beinc:  so,  the  reasonable  inference  must  be  that,  against 

.  Plant. 

in  a  deed  making  a  partition  between  the  two  sisters,  it 
was  the  intention  of  the  contracting  parties  that  each 
sister  should  take  the  whole  of  the  estate  allotted  to  her 
as  her  share,  in  the  same  plight  and  condition,  as  to  all  its 
conveniences  and  means  of  enjoyment,  as  it  was  held  and 
occupied  at  the  time  such  partition  was  made;  and  that 
X}0  reason  can  be  suggested,  a  priori,  for  supposing  that  a 
v^ay  which  had  been  always  found  useful  and  convenient 
for  the  enjoyment  of  the  Park  Hall  estate,  and  which, 
for  that  purpose,  had  been  always  held  and  enjoyed  by 
the  tenants  of  Park  Hall,  and  which  continued  so  to  be 
up  to  the  very  time  of  the  partition  made,  should  after 
the  partition  cease  to  be  held  and  enjoyed  for  the  same 
purpose  by  that  sister  to  whom  Park  Hall  was  allotted. 
Indeed,  so  strong  is  that  inference,  that  authorities  are 
not  wanting  to  shew  that,  where  a  way  has  been  extin- 
guished by  the  unity  of  seisin  of  two  estates,  by  the 
partition  of  the  two  the  way  is  revived.    Thus  it  is  laid 
down  as  law,  in  1  Jenkins's  Centuries,  Ca.  37.,  that  "a 
way  is  extinguished  by  ynity  of  possession,  and  is  re- 
vivable  afterwards  upon  a  descent  to  two  daughters, 
where  the  land  through  which,  &c.  is  allotted  to  one  ; 
and  the  other  land  to  which  the  way  belonged,  is 
allotted  to  the  other  sister ;  and  this  allotment,  without 
specialty,  to  have  the  way  anciently  used,  is  sufficient  to 
revive  it;"  and  to  the  same  point  is  the  authority  of 
Bro,  Ahr.,  title  Extinguishment,  15,  with  this  difference 
only,  that  he  adds  "  tamen  videtur   que   est  novel 
chimin." 

But,  independently  of  this  general  inference  of  in- 
tention, resulting  from  the  object  of  the  parties  being 

A<?i3?  that 
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1836.       that  of  effecting  a  partition,  we  think  the  intention  of 

  the  parties,  that  the  way  should  pass,  is  to  be  inferred 

against      move  particularly  from  the  frame  and  texture  of  the 

Plant.        ^qq^  itself. 

For  the  grantors  convej?^  to  Huxley^  the  grantee,  the 
lands  comprised  in  Park  Hall^  and  the  lands  comprised 
in  Woodseaves  House  Farm,  and  all  *ways,  paths,  "  -pas- 
sages,^* &c.,  "to  the  said  several  messuages,'Mands,  and 
hereditaments  "  belonging  or  in  any  wise  appertaining, 
or  therewith  usually  held,  used,  occupied,  or  enjoyed,  or 
accepted,"  &c.,  "  as  part,  parcel,  or  member  thereof." 
Huxley  therefore  takes,  under  the  latter  words,  the  way 
in  question,  which,  according  to  the  allegation  in  the 
pleadings,  was  held  and  enjoyed  with  Park  Hall:  and 
we  can  assign  no  object  for  which  this  way  could  have 
been  granted  to  him,  except  it  was  intended  to  pass  it 
through  him  with  the  land  itself,  upon  the  several  uses 
which  are  subsequently  declared  as  to  Parle  Hall, 

Upon  the  first  head,  therefore,  we  think  the  intention 
of  the  grantors  to  pass  this  way  sufficiently  appears ;  and 
that  the  only  question  is,  whether  there  are  words  in 
the  release  sufficient,  upon  their  legal  construction,  to 
pass  such  right  of  way.  Now  the  deed  of  release,  after 
describing  the  premises  intended  to  be  conveyed  in  the 
terms  before  adverted  to,  proceeds  in  the  habendum 
thus :  — "  To  hold  the  said  messuages  or  tenements 
called  Park  Hall  and  Park  House,  with  the  buildings, 
lands,  and  hereditaments  thereunto  belonging,  thereby 
before  granted  and  released,  and  expressed  and  intended 
so  to  be,  and  every  part  and  parcel  thereof,  with  their 
and  every  of  their  appurtenances,"  unto  the  said  Thomas 
Huxley  and  his  heirs,  to  such  uses  as  are  therein  de- 
clared.   The  deed  then  contains  a  covenant,  on  the  part 
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of  Smallwood,  that  he  and  his  wife  would  levy  a  fine  of  1836. 
the  Park  Hall  and  Park  House  estate,  and  that  the  said 

James 

fine  so  to  be  levied  "  of  the  said  several  messuages  or  against 
tenements,  lands,  hereditaments,  and  premises  thereby 
before  granted  and  released,  or  expressed  or  intended 
so  to  be,"  should  enure,  and  that  the  said  Thomas 
Huxley  and  his  heirs  should  stand  seised  of  all  the  same 
messuages  or  tenements,  lands,  hereditaments,  and  pre- 
mises, and  every  of  them,  and  of  every  part  thereof,  with 
the  appurtenances,  to  the  several  uses,  &c.  thereinafter 
declared  of  and  concerning  the  same  respectively,  (that  is 
to  say)  as  to,  for,  and  concerning  the  *whole  of  the  said 
messuages  and  tenements  called  Park  Hall  and  Park 
House,  with  the  buildings,  lands,  hereditaments,  and 
appurtenances  thereunto  respectively  belonging,  to  the 
use  of  such  person,  &c.  And  we  think  that  the  word 
appurtenances,"  where  it  occurs  in  that  part  of  the 
habendum  which  relates  to  the  Pay'k  Hall  estate,  and, 
again,  where  it  occurs  in  the  declaration  of  the  uses  of 
the  fine,  is  not  confined  to  that  which  is  in  legal  strict- 
ness an  appurtenant,  such  as  an  easement,  the  enjoy- 
ment whereof  has  never  been  interrupted  by  unity  of 
possession  or  extinguished  by  unity  of  seisin,  but  that  it 
will  let  in  and  comprehend  the  right  of  way  which  has 
been  "  usually  held,  used,  occupied  or  enjoyed  "  with 
the  Park  Hall  and  Park  House  estate,  as  above  ex- 
pressed in  the  operative  part  of  the  deed  itself,  that  is, 
the  very  way  which  is  now  in  dispute.  The  deed  itself 
forms  a  glossary  for  the  word,  by  which  glossary  it  is  to 
be  interpreted.  (See  the  cases  to  this  point  well  col- 
lected in  the  argument  of  counsel  in  the  case  of  The 
Marquis  of  Cholmondeley  v.  Lord  Clinton  {a) ). 

(a)  2  5.^  Aid.  637. 
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It  has  been  urged  in  argument  that,  even  if  the  word 

appurtenances "  is  capable  of  receiving  a  more  en- 
larged meaning  from  the  context,  yet  the  way  in  and 
over  the  lands  of  the  Woodseaves  estate  did  not  and 
could  not  pass  by  those  general  words,  for  the  soil  itself 
of  both  the  estates  passed  to  the  same  trustee.  But  to 
this  it  appears  to  us  to  be  a  sufficient  answer,  that, 
whilst  the  Woodseaves  lands  are  conveyed  to  Huxley  to 
the  use  of  him  and  his  heirs,  to  the  intent  that  he  may 
suffer  a  common  recovery,  no  estate  whatever  is  con- 
veyed to  him  in  the  Park  Hall  estate,  but  he  is  a  mere 
releasee  to  uses  only.  And,  with  respect  to  such  re- 
leasee, it  is  a  known  doctrine  that,  since  the  statute,  he 
takes  no  interest  whatever  in  th  .and;  that  on  his 
account  it  can  neither  escheat  no  oe  forfeited ;  nor  is  it 
subject  either  to  dower  or  curtesy  on  account  of  his 
momentary  seisin.  And  we  know  of  no  authority,  and 
without  it  there  is  no  reason  for  holding,  that  such 
momentary  seisin  of  the  land  shall  operate  to  extinguish 
a  right  of  way  by  unity  of  seisin. 

We  therefore  think  we  only  construe  the  deed  so  as 
to  carry  into  effect  the  manifest  intention  of  the  parties, 
when  we  hold  the  words  of  it  to  be  sufficient,  when 
explained  by  the  context,  to  carry  the  right  of  way  in 
dispute  to  the  grantee  of  the  Park  Hall  and  Park 
House  estate;  and  we  think  ourselves  justified  in  such 
construction  according  to  the  well  known  principle, 
"  benigne  faciendse  sunt  interpretationes  chartarum,  ut 
res  magis  valeat  quam  pereat." 

On  these  grounds  we  give  judgment  of  reversal. 

Judgment  reversed. 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Easter  Term, 

In  the  Sixth  Year  of  the  Reigfi  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  term  were, 
Lord  Denman  C.  J.        Patteson  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 

REGULA  GENERALIS. 

Easter  Term,  1836. 

(Read  in  Court,  Monday,  April  18th.) 

It  is  ORDERED,  That  the  several  Masters  and  Pro- 
thonotaries  for  the  time  being  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  respectively, 
together  with  Thomas  Adlington,  Jonathan  Brundrett, 
George  Frere,  James  William  Freshfield,  James  Hall, 
3  E  2  Bryan 
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1836.  Bryan  Holme ^  William  Lo^we,  Edward  Rowland  Picket'^ 
mg,  Samuel  White  Sweet,  William  Tooke,  Richard  White, 
and  Edward  Archer  Wilde,  gentlemen,  attorneys,  be  and 
the  same  are  hereby  appointed  examiners  for  one  year 
now  next  ensuing,  to  examine  all  such  persons  as  shall 
desire  to  be  admitted  attorneys  of  all  or  either  of  the 
said  Courts,  from  and  after  the  last  day  of  this  present 
term,  and  that  any  five  of  the  said  examiners,  one  of 
them  being  one  of  the  said  Masters  or  Prothonotaries, 
shall  be  competent  to  conduct  the  said  examination  in 
pursuance  of  and  subject  to  the  provisions  of  the  rule 
of  all  the  said  courts  made  in  this  behalf  in  Hilary  term 
last  past. 

Signed  Denman.  W.  Bolland. 

N.  C.  TiNDAL.  J.  B.  BOSANQUET. 

Abinger.  .  E.  H.  Alderson. 
J.  A.  Park.  J.  Patteson. 

J.  LiTTLEDALE.        J.  GURNEY. 

J.  Vaughan.        J.  Wjlliams, 
J.  Parke.  J.  T.  Coleridge. 


REGULATIONS 

Approved  by  the  Judges  in  Easter  term,  1836, 

For  the  Examination  of  Persons  applying  to  be  admitted 
as  Attorneys  of  the  Courts  of  King's  Bench,  Common 
Pleas,  or  Exchequer,  pursuant  to  the  Rule  of  Court 
made  in  Hilary  Term,  1836. 

Whereas  by  a  rule  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  made  in  Hilary  term, 
1836,  it  was  ordered,  that  the  several  Masters  and 

Pro- 
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Prothonotaries,  &c.  [reciting  Rule  Hil,  T.  6  W,  4.,  ant^, 
p.  744.], 

And  whereas,  by  a  rule  of  all  the  said  Courts  made 
in  this  present  Easter  term,  it  was  ordered,  that  the 
several  Masters  and  Prothonotaries  for  the  time  be- 
ing of  the  said  courts  respectively,  together  with  T'ho- 
mas  Adlington^  &c.  [reciting  Rule  of  this  term,  ant^, 
p.  767.], 

In  pursuance  of  the  said  Rules,  the  following  regu* 
lations  for  conducting  the  said  examinations  have  been 
submitted  to,  and  approved  by,  the  Judges  of  the  said 
Courts :  — 

I.  That  every  person  applying  to  be  admitted  an 
attorney  of  any  of  the  said  courts,  pursuant  to  the  said 
Rules,  shall,  within  the  first  seven  days  of  the  term  in 
which  he  is  desirous  of  being  admitted,  leave,  or  cause 
to  be  left,  with  the  secretary  of  the  said  Incorporated 
Law  Society,  his  articles  of  clerkship  duly  stamped, 
and  also  any  assignment  which  may  have  been  made 
thereof,  together  with  answers  to  the  several  questions 
hereunto  annexed,  signed  by  the  applicant,  and  also  by 
the  attorney  or  attorneys  with  whom  he  shall  have 
served  his  clerkship. 

II.  That,  in  case  the  applicant  shall  shew  sufficient 
cause,  to  the  satisfaction  of  the  examiners,  why  the  first 
regulation  cannot  be  fully  complied  with,  it  shall  be  in 
the  power  of  the  said  examiners,  upon  sufficient  proof 
being  given  of  the  same,  to  dispense  with  any  part  of  the 
first  regulation  that  they  may  think  fit  and  reasonable. 

III.  That  every  person  applying  for  admission  shall 
also,  if  required,  sign  and  leave,  or  cause  to  be  left, 
with  the  secretary  of  the  said  society,  answers  in  writing 
to  such  other  written  or  printed  questions  as  shall  be 
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proposed  by  the  said  examiners  touching  his  said  ser- 
vice and  conduct ;  and  shall  also,  if  required,  attend  the 
said  examiners  personally,  for  the  purpose  of  giving 
further  explanations  touching  the  same ;  and  shall  also, 
if  required,  procure  the  attorney  or  attorneys  with 
whom  he  shall  have  served  his  clerkship  as  aforesaid, 
to  answer,  either  personally  or  in  writing,  any  ques- 
tions touching  such  service  or  conduct,  or  shall  make 
proof  to  the  satisfaction  of  the  said  examiners  of  his 
inability  to  procure  the  same. 

IV.  That  every  person  so  applying  shall  also  attend 
the  said  examiners  at  the  hall  of  the  said  society,  at 
such  time  or  times  as  shall  be  appointed  for  that  pur- 
pose, pursuant  to  the  said  rule,  as  the  said  examiners 
shall  appoint,  and  shall  answer  such  questions  as  the 
said  examiners  shall  then  and  there  put  to  him,  by 
written  or  printed  papers,  touching  his  fitness  and  capa- 
city to  act  as  an  attorney. 

V.  That,  upon  compliance  with  the  aforesaid  regu- 
lations, and  if  the  major  part  of  the  said  examiners, 
actually  present  at  and  conducting  the  said  examination 
(one  of  them  being  one  of  the  said  Masters  or  Protho- 
notaries),  shall  be  satisfied  as  to  the  fitness  and  capacity 
of  the  person  so  applying  to  act  as  an  attorney,  the  said 
examiners  so  present,  or  the  major  part  of  them,  shall 
certify  the  same  under  their  hands  in  the  following 
form,  viz. :  — 

In  pursuance  of  the  rules  made  in  Hilary  and  Easter 
terms,  1836,  of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  we,  being  the  major  part  of  the 
examiners,  actually  present  at,  and  conducting  the  exa- 
mination of  A.  B.,  of  &c.,  do  hereby  certify,  that  we 
have  examined  the  said  A*  B.  as  required  by  the  said 
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rules,  and  we  do  testify  that  the  said  A.  B.  is  fit  and 
capable  to  act  as  an  attorney  of  the  said  courts. 


1836. 


Denman. 

N.  C.  TiNDAL. 

Abinger. 
J.  A.  Park. 

J.  LiTTLEDALE. 

S.  Gaselee. 
J.  Vaughan. 
J.  Parke. 


W.  BOLLAND. 

J.  B.  Bosan^uet. 
E.  H.  Alderson. 
J.  Patteson. 

J.  GURNEY. 

J.  Williams. 
J.  T.  Coleridge. 


QUESTIONS  AS  TO  DUE  SERVICE, 

To  be  answered  by  the  Clerk. 

I.  What  was  your  age  on  the  day  of  the  date  of  your  articles  ? 

II.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where 
the  attorney  or  attorneys,  to  whom  you  were  articled  or  assigned,  carried 
on  his  or  their  business  ?  and,  if  not,  state  the  reason. 

III.  Have  you  at  any  time  during  the  term  of  your  articles  been 
absent  without  the  permission  of  the  attorney  or  attorneys  to  whom  you 
were  articled  or  assigned  ?  and,  if  so,  state  the  length  and  occasions  of 
such  absence. 

IV.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  your 
professional  employment  as  clerk  to  the  attorney  or  attorneys  to  whom 
you  were  articled  or  assigned  ? 

V.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor  ? 

QUESTIONS  AS  TO  DUE  SERVICE, 

To  be  answered  by  the  Attorney. 

I.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where 
you  carry  on  your  business  ?  and,  if  not,  state  the  reason  ? 

II.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles, 
been  absent  without  your  permission  ?  and,  if  so,  state  the  length  and 
occasions  of  such  absence. 

3  E  4  III- 
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  gaged  or  concerned  in  any  profession,  business,  or  employment,  other 

than  his  professional  employment  as  your  articled  clerk  ? 

IV.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with 
the  exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor  ? 

V.  Has  the  said  A,  B.,  since  the  expiration  of  his  articles,  been  en- 
gaged or  concerned,  and  for  how  long  time,  in  any  and  what  profession, 
trade,  business,  or  employment,  other  than  the  profession  of  an  attorney 
or  solicitor  ? 

And  I  do  hereby  certify  that  the  said  A,  B.  hath  duly  and  faithfully 
served  under  his  articles  of  clerkship  (or  assignment,  as  the  case  may  be) 
bearing  date  &c.,  for  the  term  therein  expressed,  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


In  the  Common  Law  Courts,  at  the  Judges'  Chambers,  and  at  all  the 
Law  Offices,  the  following  notice  was  posted  up  :  ■ — 

Examination  of  Attorneys  under  the  Rules  of  Hilary  and  Easter 
Terms,  1836. 

The  articles  of  clerkship,  and  answers  to  questions  touching  the  due 
service  and  good  conduct  of  persons  applying  to  be  admitted  attorneys, 
are  to  be  left  with  the  secretary  of  the  Incorporated  Law  Society,  at  the 
hall  in  Chancery  Lane,  within  the  first  seven  days  of  term  (viz.  between 
the  23d  and  30th  of  Mai/  inclusive) . 

The  first  examination  will  take  place  at  the  hall  of  the  Incorporated 
Law  Society,  on  Saturday,  the  4th  of  June,  and  commence  at  ten  o'clock 
in  the  forenoon.  The  applicants  are  required  to  attend  in  the  hall  at  half- 
past  nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the  secretary. 
17th  May  1836.  Maugham, 
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Ex  parte  Chapman,  Esquire.  Friday, 

*  ^  April  iSih. 

SIR  JOHN  CAMPBELL,  Attorney-General,  on  The  Court  will 
not  grant  a 

behalf  of  John  Chapman,  Esquire,  a  magistrate  of  the  criminal  in- 
borough  of  Bridgewater,  moved  for  a  rule  to  shew  cause  calling  a  ma^ 
why  a  criminal  information  should  not  issue  against  John  f  Jcushig^ilim' 
William  Trevor  and  his  son.    The  son  had  held  the  place  ^-^iscSnduct 

^  in  reference  to 

of  clerk  to  the  magistrates  of  the  borough,  up  to  February  his  having  ab- 
last,  when  the  other  magistrates,  in  Mr.  Chapman^ s  ab-  from  an  election 

of  clerk  to  the 

sence,  elected  another  person  to  fill  the  office.   7  reVOVf  the  magistrates,  and 
1  Ti/r      threatening  a 

father,  subsequently  complamed  m  violent  terms  to  Mr.  repetition  of  the 
Chapman  of  the  transaction,  and  repeatedly  called  him  wi^neve^such 
a  liar,  and,  in  the  presence  of  several  persons,  said  that  -"tf  thrtow^rT^ 
he  was  unfit  to  be  a  magistrate,  and  added  that  he  ""^^^^  ^^^^^^ 

°  appear  an  in- 

should  hear  the  same  every  time  he  came  into  the  town,  tention  to  pro- 
voke a  breach 

It  was  also  sworn  that  Trevor,  the  son,  had  stated  that  of  the  peace. 
Mr.  Chapman  had  absented  himself  from  the  election  on 
purpose.  [Lord  Denman  C.  J.  How  could  you  frame 
an  indictment  on  these  facts  ?]  They  would  support  a 
charge  that  the  two  conspired  to  defame  Mr.  Chapman^s 
character  as  a  magistrate.  There  is  at  all  events  evi- 
dence for  a  jury,  that  the  words  were  spoken  of  him  in 
his  character  of  magistrate  ;  and  it  may,  therefore,  be 
laid  as  a  misdemeanor,  independently  of  the  conspiracy. 
It  certainly  is  not  alleged  that  there  was  an  intent  to 
provoke  a  breach  of  the  peace. 


Lord  Denman  C.  J.  I  think  it  would  not  be  proper 
to  grant  this  rule.    I  do  not  see  my  way  clearly  enough 

to 
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1836.       to  treat  this  as  a  misdemeanor.    I  recollect  a  case 

'  where  a  rule  was  granted  for  words  spoken  against  a 

Ex  parte  ^  ^  ^ 

Chapman.  magistrate,  which  was  afterwards  discharged,  because 
they  appeared  to  be  spoken  with  reference,  not  to  his 
conduct  as  a  magistrate,  but  to  his  voting  as  an  elector 
to  some  office.  In  the  present  case  I  at  first  thought 
the  tendency  of  the  words  had  been  to  provoke  a  breach 
of  the  peace. 

Patteson  and  Coleridge  Js.  (a)  concurred. 

Rule  refused. 

(a)  Littledale  J.  was  absent  on  the  Western  circuit. 


Saturday,  HOPKINS  aS^aiTlSt  JaMES  CrOWE. 

Apnl  16th.  ^ 

A  hired  driver    rpjlESPASS  for  assaultintr  and  seizing  plaintiff,  com» 

of  a  cabriolet,       3l  ^      ,  ^  ^ 

having  brought        pelling  him  to  go  to  a  Station-house  of  the  police, 

home  the  horse  ....  -  r\ 

apparently  and  imprisoning  him  there.    Plea,  Not  Guilty.  On 

by  him,  the  the  trial  before  Lord  Denman  C.  J.  at  the  sittings  in 

the^owner's  Middlesex  after  last  term,  it  appeared  that  the  defend- 

inTpoUce!^^^"^  ant*s  father,  Bohert  Crowe,  a  proprietor  of  cabriolets, 

man,  and  told  j^^^j  employed  the  plaintiff  as  a  driver  :  that  the  plaintiff 

him  that  the  tr    j  tr 

driver  had  ill-    one  night,  at  a  late  hour,  having  been  out  with  a  cabri- 

used  the  horse. 

The  policeman  olet  and  horse  belonging  to  'Robert  Crowe,  brought  the 

complainant  horse  home  much  distressed,  and  apparently  ill-used : 

drfver^wi^tiT  that  the  defendant,  who  was  sitting  up  (in  the  absence 
horse^hfJould  father),  called  in  a  policeman  and  said  to  him, 

take  him  into 
custody ;  the 

complainant  said,  "  I  do ;"  and  the  policeman  apprehended  the  driver,  under  stat.  5  & 
6  W.  4.  c.  59.  s.  9. 

Held,  that  the  complainant  must  be  considered,  not  as  a  party  giving  information  to 
the  officer  in  consequence  of  which  he  was  arrested,  but  as  a  principal  causing  the  arrest  to 
be  made  ;  and  that  he  was  not  entitled  to  notice  of  action,  which  the  statute  requires  to  be 
given  to  persons  sued  for  anything  done  in  pursuance  of  it. 

"  Here 
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"  Here  is  a  man  who  has  brought  me  home  no  money, 
and  has  ill-used  my  horse;  I  shall  give  him  in  charge:" 
that  the  policeman  said  he  could  have  nothing  to  do 
with  the  money,  but  that,  if  the  defendant  charged  the 
plaintiff  with  cruelty  to  the  horse,  he  would  take  him 
into  custody  :  that  the  defendant  said,  "  I  do,"  and  the 
policeman  thereupon  took  the  plaintiff  to  the  station- 
house,  where  the  defendant  charged  him  before  the  in- 
spector with  ill-using  the  horse.  Sir  F.  Pollock^  for 
the  defendant,  submitted  that,  if  he  had  a  bona  fide  in- 
tention to  act  under  the  statute  5  &  6  4.  c.  59.  sects. 
2  and  9,  he  was  entitled  to  notice  of  action  under 
sect.  19  (a) :  and,  further,  that  the  acts  done  by  him  were 
justified  by  sect.  9.  The  Lord  Chief  Justice  held  that 
the  defendant,  not  being  the  owner  of  the  horse,  was 
not  within  the  protection  of  the  act,  or  entitled  to  no- 
tice, if  he  had  directed  the  constable  to  apprehend  the 
plaintiff.    His  Lordship  refused  to  put  the  question  of 

(a)  Stat.  5  &  6  W.  4.  c.  59.  s.  2.  imposes  penalties  (to  be  recovered 
on  conviction  before  a  justice)  upon  persons  w^antonly  and  cruelly  ill- 
treating  any  horse,  &c. 

Sect.  9.  is  as  follows :  —  "  And,  for  the  more  easy  and  effectual  appre- 
hension of  all  offenders  against  this  act,  be  it  further  enacted,  That  when 
and  so  often  as  any  of  the  said  offences  shall  happen  it  shall  and  may  be 
lawful  to  or  for  any  constable  or  other  peace  officer,  or  for  the  owner  of 
any  such  cattle  or  animal,  upon  view  thereof,  or  upon  the  information  of 
any  other  person  (who  shall  declare  his,  her,  or  their  name  or  names  and 
place  or  places  of  abode  to  the  said  constable  or  other  peace  officer),  to 
seize  and  secure  by  the  authority  of  this  act,  and  forthwith  and  without 
any  other  authority  or  warrant  to  convey  any  such  offender  before  any 
one  justice  of  the  peace  within  whose  jurisdiction  the  offence  shall  have 
been  committed,  to  be  dealt  with  according  to  law." 

Sect.  19.  enacts,  that  in  all  actions  "  for  any  thing  done  in  pursuance 
or  under  the  authority  of  this  act,"  fourteen  days'  notice  in  writing  of 
such  action  and  the  cause  thereof,  shall  be  given  to  the  defendant,  who 
may  plead  the  general  issue  and  give  this  act  and  any  other  matter  in 
evidence  ;  and,  if  notice  of  such  action  shall  not  have  been  given  in  man- 
ner aforesaid,  the  jury  shall  find  a  verdict  for  the  defendant. 

bona 


1836. 


Hopkins 
against 
Crowe. 


776 


CASES  IN  EASTER  TERM 


bona  fides  to  the  jury,  but  told  them  that,  if  the  defend- 
ant had  not  directed  the  constable  to  apprehend,  but 
had  merely  given  him  information,  he  was  entitled  to  a 
verdict.    The  jury  found  for  the  plaintiff,  damages  5L 

i  Sir  F.  Pollock  now  moved,  by  permission,  for  a  rule 

to  shew  cause  why  a  nonsuit  should  not  be  entered. 
The  defendant  might  reasonably  suppose  that  he  was 
acting  under  the  statute ;  and  he  was  therefore  entitled 
to  notice.  If  he  had  been  the  owner,  he  would  himself 
have  been  warranted  in  apprehending  the  plaintiff. 
But  any  person  may  give  information  to  an  officer  for 
the  purpose  of  causing  an  offender  against  the  act  to 
be  apprehended  ;  and  the  defendant,  though  not  present 
at  the  ill  usage,  was  justified,  by  what  he  saw,  in 
making  a  charge  against  the  plaintiff.  If,  in  so  doing, 
he  did  not  use  sufficient  caution  and  particularity,  he 
was  still  acting  in  pursuance  of  the  statute,  and  entitled 
to  the  protection  of  notice,  even  if  he  was  not  altogether 
justified.  Pratt  v.  Hillman  («),  where  the  defendant, 
having  proceeded  erroneously  under  the  Building  Act, 
14«  G.  3.  c.  78.,  was  held  entitled  to  notice  under  that 
act,  is  a  similar  case  in  principle.  [_Patteson  J.  The 
persons  justified  by  sect.  9  of  this  act  are  a  constable  or 
the  owner,  acting  upon  view  or  information  given  as  is 
there  pointed  out.  It  is  not  under  the  statute  that  per- 
sons are  enabled  to  give  information ;  any  one  might  do 
that,  at  common  law.]  At  least,  if  a  party  give  it,  but 
without  sufficient  particularity,  he  is  not,  therefore,  liable 
to  an  action  for  false  imprisonment.  \_Patteson  J.  Your 
argument  would  come  to  this,  that  the  action  ought  to 
have  been  for  maliciously  charging  the  plaintiff.]  The 

(a)  AB.  ^  C. 

question 


1836. 
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question  is,  whether  the  defendant  really  intended  to  1836. 
act  under  the  statute.    The  word  "  information  "  must 

Hopkins 

be  taken  in  the  popular,  not  the  legal,  sense.  against 

Crowe. 

Patteson  J.  (a)  This  case  is  very  clear.  It  was 
proved  that  the  defendant  not  only  told  the  officer 
something  which  he  professed  to  know,  but  took  upon 
himself  to  direct  the  officer  to  apprehend  the  plaintiff. 
He  made  the  officer  his  servant  for  that  purpose  ;  and 
he  is,  therefore,  liable  in  trespass.  Then  is  he  entitled 
to  the  protection  of  the  statute  ?  Section  9  of  stat.  5 
&  6  4.  C.59.  extends  only  to  an  officer,  or  the  owner 
of  an  animal  ill  treated,  acting  upon  view  or  information. 
The  defendant  was  neither  officer  nor  owner.  It  is 
said,  that  he  was,  nevertheless,  entitled  to  the  protection 
of  notice,  because  he  acted  bona  fide.  But  to  what 
extent  would  such  a  rule  go  ?  For  example,  by  a  late 
act  as  to  game,  persons  trespassing  on  lands  may,  in 
certain  cases,  be  arrested  by  the  occupier  of  the  land  or 
his  servant,  or  other  persons  having  certain  authorities ; 
and,  in  actions  for  anything  done  in  pursuance  of  that 
act,  notice  of  action  is  required,  and  other  restrictions 
are  imposed  (b).  According  to  the  argument  used  to 
day,  a  person  not  being  owner  or  occupier  of  the  lands, 
nor  otherwise  authorised,  but  thinking  himself  entitled 
to  act,  might  arrest  a  trespasser,  and,  if  sued,  insist 
upon  the  protections  of  the  statute.  In  Pratt  v.  Hill- 
man  [c)  the  defendant  was  the  party  described  by  sec- 
tion 42  of  the  Building  Act,  14  G.  3.  c.  78.,  and  having 
the  right  to  proceed  under  that  clause,  though  he  had 
taken  a  wrong  step ;  he  was  consequently  entitled  to 

(a)  Littledale  J.  was  absent.    See  page  774.  ante. 

(6)  1  &  2  W,  4.  c.  32.  ss.  31,  47.  "  (c)  411.  4:  C.  269. 

notice 
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1836.       notice  under  section  100  of  the  same  act.    The  defend- 
ant  here  is  not  the  person  described  by  stat.  5  &  6  4«. 

Hopkins 

against         c.  59.  S*  9. 
Crowe. 

Coleridge  J.  It  is  not  necessary  to  infringe  upon 
the  case  of  Pratt  v.  Hillman  («),  or  upon  many  others 
which  shew  that,  where  a  person  has  actually  proceeded 
under  a  statute  giving  the  kind  of  protection  here 
claimed,  he  is  entitled  to  the  benefit  of  such  statute,  if 
he  bona  fide  intended  to  act  in  pursuance  of  it.  Here, 
the  defendant  is  not  brought  within  the  act.  If  he  had 
been  a  mere  informer,  sued  as  having  given  a  defective 
or  overcharged  information,  he  might  have  been  pro- 
tected, according  to  the  argument  used  to-day :  but  he 
was  a  principal,  making  an  arrest  by  the  hand  of  the 
police  officer. 

Lord  Denman  C.  J.  I  think  that  a  verdict  contrary 
to  that  given  would  have  been  wrong.  The  words 
used  by  the  defendant  were,  in  effect,  a  direction  to  the 
officer  to  arrest ;  and  the  defendant  was  not  the  de- 
scription of  person  authorised  by  the  statute  to  arrest, 
or  entitled  to  protection  according  to  the  cases  which 
have  been  referred  to.  The  ninth  section  applies  only 
to  an  owner  or  peace-officer  himself  seeing  the  nuisance 
of  cruelty  committed,  or  having  information  of  it  from 
another  person,  as  directed  by  the  statute.  But  the 
information  meant  is  not  the  kind  of  communication 
made  in  this  case :  it  is  to  be  a  substitute  for  view. 
To  say,  "  I  charge  this  person  with  cruelty  to  the 
horse,"  is  giving  no  information. 

Rule  refused. 

(a)  4  B.      C.  269. 
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183G. 


In  the  Matter  of  Hancock.  Saturday, 

April  16tli. 

^IR  ^  ^.  i^OZZErr  applied  that  George  Hancock  ^he  Court 
miffht  be  admitted  an  attorney  of  this  Court  on  the  last  ^JJ^^^^ 

c>  J  attorney  to  be 

day  of  this  term,  without  mvinff  a  fall  term's  notice.    It  ^^dmuted  with- 

^  '88  out  a  full 

appeared  that  G.  H.  had  served  his  time  under  articles^  term's  notice, 

where  all  the 

that  he  had  intended  to  leave  England  about  the  end  other  requisites 

n  m  r>       1  f  •  •  been  com- 

of  next  TrinitT/ term,  lor  the  purpose  oi  practismg  as  plied  with,  and 
an  attorney  in  the  superior  courts  at  Bombay;  for  be^es^entlal  to 
which  purpose  it  was  essential  that  he  should  be  ad-  JjJJ  prLfesfion"^ 
mitted  in  a  superior  court  in  this  country :  that  his       ^®  should 

^  •'sail  for  India 

brother  (from  circumstances  mentioned  in  the  affidavit)  before  the 

regular  time 

was  obliged  to  proceed  to  Bombay  speedily,  and  had  of  notice  would 
taken  his  passage  on  board  a  ship  which  was  under  an  application  was 
engagement  to  the  East  India  Company  to  sail  on  the  ™cond  day^of 
9th  of  May  next  (last  day  of  Easter  term),  and  that  jSeldmi'sslon 
the  brother  would,  during  the  voyage,  instruct  G.  H.       ordered  to 

'  ^  &  '  be  on  the  last 

in  the  Hindostanee  language,  which  would  be  of  great 

same  term. 

service  to  him  in  his  profession.  Other  circumstances 
were  stated,  shewing  that  it  was  important  to  G.  H, 
in  his  profession  to  accompany  his  brother  on  the 
voyage;  and  it  was  further  stated  that  the  brother 
would  be  obliged  to  quit  Bombay  immediately  on  his 
arrival.  Notices  had  been  affixed  at  the  King's  Bench 
Office,  at  the  Judges'  chambers,  and  on  the  outside  of  - 
the  Court,  and  had  been  left  with  the  secretary  of  the 
Incorporated  Law  Society,  stating  the  usual  particulars, 
and  also  the  intention  to  make  this  application.  The 
application  had  been  made  before  Patteson  J.  at  cham- 
bers;  but  the  learned  judge  doubted  whether  he  had 

the 
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-1836.      the  requisite  power  at  chambers.    Sir  W,  W,  Follett 
„  now  referred  to  Ex  parte  Hulme  la), 

I  the  Matter  of  ^  ^  ^ 

Hancock. 

Per  Curiam  [h).  Ordered,  that  the  said  George  Han- 
cock be  sworn,  enrolled,  and  admitted  an  attorney  of  this 
Court,  on  the*  last  day  of  this  term,  upon  producing  all 
the  necessary  documents  for  that  purpose. 

(a)  4  Bowl.  P.  C.  88. 

(6)  Lord  Denman  C.  J.,  Patteson  and  Coleridge  Js. 


Monday,  lo  thc  Matter  of  Ridley. 

April  ]  Sth. 

A  party  apply-  ^he  first  day  of  this  term  («)  W,  H,  Watson  applied 

first  daVof  admissiou  of  an  attorney  during  the  term. 

i^Tdmitted'an'  ^^^^^  service  under  his  articles,  he  had,  in  May  1835, 
attorney  in  that  changed  his  name  from  that  which  he  bore  during  the 

term,  had  ° 

affixed  his        scrvice,  to  JRidley^  and  had  always  been  known  and 

notices  in  a 

name  which  he  done  all  acts  since  by  that  name.    He  had  subsequently 

had  taken  since 

the  expiration    fixed  up  his  notices  under  the  name  of  Ridley,  without 

of  his  articles,  .      i-     r  '-pi  J\' J\  4. 

having  served  any  reference  to  his  former  name.  Inere  did  not 
narn'r^o^which  appear  to  be  any  reason  to  suppose  that  he  had  not 
his  notices  did   ^^^^^  ^^^^         jj  Watson  contended  that  this 

not  refer,     i  he 

Court  allowed         ^  compliance  with  the  rule  of  T.  31  G.  3.  (h)  which 

him  to  be  ad-  ^ 

mitted,  after     ugcs  Only  the  word  "  name." 

affixing  notices 

in  both  names  Cur,  udv,  Vult, 

for  the  rest  of 
Easter  term. 

This  day.  Lord  Denman  C.  J.  said  that  the  party 
might  fix  up  notices  stating  both  names,  to  remain 
during  the  whole  of  this  term,  and,  if  no  caveat  was 
then  entered,  he  might  be  admitted  at  the  end  of  the 
term. 

(a)  Before  Lord  Denman  C.  J.,  Patteson  and  Coleridge  Js. 

(b)  4  T.  R.  379. 
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In  the  Matter  of  Prangley.  Monday, 

April  18th. 

J^OTICE  had  been  given  to  the  Master,  by  Prangley,  Three  days' 
on  the  12th  of  this  month,  of  his  intention  to  apply  brgive^^^to 
for  admission  as  an  attorney  in  next  term.    The  Master  u^d^the^ule 
received  the  notice,  but  was  doubtful  as  to  its  validity,  ofm  6  w.a., 

''     by  persons  ap- 

term  beginning  on  the  15th,  and  the  rule  of  H.  6  W»  4.  P^ng  to  be 

admitted  attor- 

5.  5.  (a)  requiring  three  days'  notice  at  the  least  before  neys,  exclusive 
the  commencement  of  the  term.    The  case  was  men-  which  the 
tioned  to  the  Court,  at  the  Master's  suggestion,  on  the  and"ofTh?first 
first  day  of  this  term,  by  ,.  t^»J*r"" 

"^It^  .relates. 

Steer,  who  contended  that  the  notice  was  given  in 
good  time,  and  referred  to  the  rule  H,  2  W.  ^.  VIII.  (6), 
as  shewing  that  one  day  should  be  taken  inclusively  and 
the  other  exclusively,  and  stated  that  the  applicant  had 
acted  bona  fide  upon  such  a  construction  of  the  rule 
H,  6  W,  4>.  [Lord  Denman  C.  J.  We  will  confer  with 
the  other  Judges.] 

Cur.  adv.  mlU 


Lord  Denman  C.  J.  now  said.  In  the  present  case 
we  will  consider  the  three  days,  one  inclusive  and  the 
other  exclusive,  as  a  sufficient  notice :  but  in  future 
there  must  be  three  clear  days,  at  the  least,  between 
the  day  on  which  the  notice  was  given,  and  the  first  day 
of  the  term  to  which  it  relates. 

(a)  Ante,  747.  (J)  3  B,  ^  Ad.  393. 
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Monday,        DoE  OH  the  Demisc  of  Ogle  and  Others  against 


April  18th. 


ViCKERS. 


V.  mortgaged  JECTMENT  for  land  in  Shropshire.  On  the  trial, 
a^^aftenvards,  ^he  last  Shrenosbury  assizes,  before  Williams  J., 

rrmahfidil*  lessors  t)f  the  plaintiff  proved  that  in  1824  the 

possession,  s.,    defendant  executed  a  mortfjage  to  them,  of  the  lands 

claiming  by  a  o  o  ' 

title  anterior  to      question,  in  fee.    Subsequently,  the  Earl  of  Shrews- 

the  mortgage,  j 

brought  eject-    l)ur2/  and  the  Earl  of  Berwick  brought  ejectment  against 

ment  against 

r.,  and  a  ver-  the  defendant,  who  was  still  in  possession,  each  for  one 

against  him  by  Undivided  third  part  of  the  lands,  claiming  by  title 

jecTto arbhra-  anterior  to  the  mortgage;  and,  on  the  trial  in  1829,  a 

llase^rshould  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to 

grant  to  V.  jjjg  award  of  a  barrister,  who  was  to  direct  what  lease  the 

S.  granted  a 

lease  to  F.,  in    tlien  lessors  of  the  plaintiff  should  grant  to  the  defendant. 

pursuance  of 

the  award  made.  The  arbitrator  awarded  that  a  lease,  on  certain  terms, 

Held,  that  V. 

could  not  set     should  be  granted  to  the  defendant,  of  the  two  thirds, 
as^an^answeT    by  the  Earls  of  Shrewsbury  and  Berwick^  which  lease 
ment  brought    ^'^^  afterwards  executed,  and  was  unexpired  at  the  time 
^*  of  the  present  action.    The  defendant  had  now  suffered 

judgment  as  to  one  undivided  third,  and  contended 
that  the  plaintiffs  could  not  recover  the  other  two  undi- 
vided third  parts,  as  the  defendant  held  them  by  a  title 
acquired  subsequently  to  the  mortgage,  and  upon  which 
the  mortgage  could  not  operate.  The  learned  Judge 
was  of  opinion  that  the  defendant  was  not  entitled  to 
insist  upon  this  lease,  as  against  the  mortgagees,  and 
directed  a  verdict  for  the  plaintiff. 


Talfourd 
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Talfourd  Serjt.  now  moved  for  a  rule  to  shew  cause  1836. 
why  the  verdict  should  not  be  set  aside  for  misdirection,  ^ 

Doe  dem. 

and  a  new  trial  had.    The  defendant  must  be  considered  Ogle 

against 

as  having  acquired  a  fresh  title  since  the  mortgage.  Vickers. 
The  mortgagees  have  only  such  title  as  the  defendant 
had  before  the  lease.  The  doctrine  of  estoppel  is  in- 
applicable here;  though,  perhaps,  a  court  of  equity 
might  regard  the  defendant  as  trustee  for  the  lessors  of 
the  plaintiff  in  the  present  case,  on  the  ground  that  he 
was  bound  to  perfect  his  title  for  his  mortgagees;  or, 
probably,  he  might  be  ordered  to  assign  the  lease  to 
them.  But,  in  point  of  law,  he  stands  in  the  same 
situation  as  if  he  had  been  actually  evicted,  and  had 
bought  the  land  from  the  party  evicting. 

Lord  Den  MAN  C.  J.  He  mortgages  the  land  as  his 
own  ;  then  ejectment  is  brought  against  him  by  a  third 
party,  in  which  he  consents  to  a  verdict,  and  takes  a 
fresh  lease  from  that  party :  what  effect  can  this  have 
as  between  himself  and  his  mortgagees  ? 

Littledale  J.  If  he  found  that  the  Earls  of  Shrews- 
bury  and  Berwick  had  a  title  superior  to  his  own,  it  was 
his  duty  to  get  a  good  title.  He  cannot  set  up  such  a 
title,  after  he  has  obtained  it,  as  an  answer  to  this 
ejectment. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  refused 

(a)  See  Doe  dem.  Hurst  v.  Cl0on,  809.  post. 
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Monday  j^j^g  sGveral  DemisGS  of  John  Mee  and 

April  18th. 

Thomas  Leigh,  of  John  Mee,  of  Thomas 
Leigh,  and  of  Jane  I^ghtfoot  Mee,  against 
Mary  Litherland,  Richard  Mee,  James 
Leigh,  and  George  Lightfoot. 

flTnsTr  the  J^JECTMENT  for  premises  in  Lancashire.  On 
tenant  in  pos-  the  trial  before  Lord  Denman  C.  J.,  at  the  last 

session,  and 

X.,  who  came    Liverpool  assizes,  it  appeared  that  both  parties  claimed 

in  to  defend  as  ti*  -ii 

landlord.  The  under  William  Ligntfooti  who  died  m  1824,  entitled  to 
pkintiff  h^^^  the  resldue  of  a  term  of  999  years,  leaving  John  Mee 
againft  *the  Thomas  Leigh  h\s  executors  and  devisees  in  trust, 
latter  set  up      ^pj^g  defendants  Mary  Litherland,  Richard  Mee,  and 

the  title  of  the  ?  ? 

tenant  T.,  who  Jamcs  Leigh,  held  the  premises  as  tenants  to  William 

had  paid  rent 

to  the  lessor  of  Lightfoot,  up  to  and  at  the  time  of  his  death,  and  had 

the  plaintiff  as  , 

tenant  from  paid  rent  to  him  accordingly ;  and,  since  his  death,  they 

in^orderto^  had  paid  rent  to  John  Mee  and  Thomas  Leigh  up  to 

termination  of  -August  1835.    The  demises  were  laid  in  October  1835. 

T.'s  interest,  rj.^^  lessoi's  of  the  plaintiff  proved  their  title  to  the 

the  lessor  oi  the  ^  ^ 

plaintiff  pro-     leasehold  interest ;  and,  in  order  to  shew  the  determin- 

duced  an  ad- 
mission signed   ation  of  the  interest  of  the  three  first  named  defend- 
by  T.  after 

the  commission  ants,  the  plaintiff  produced  an  admission,  signed  by 
assLes,  whereby  the  three  after  the  commencement  of  this  action  and 
kdged"having  ^he  commission  day  of  the  assizes,  that  they  had  at- 
upon^X/fexel  turned  to  the  fourth  defendant,  George  Lightfoot,  who 
outing  a  writ  of  j^^^  obtained  judgment  against  them  in  ejectment,  and 

possession  in  a  <)     o  o  j 

prior  ejectment,  had  taken  out  a  writ  of  possession.    On  this  evidence 

Held,  that  this 

admission  was  the  Lord  Chief  Justice  directed  a  verdict  for  the  plain- 
evidence  . 

against  L.  as     tiff,  reservmg  leave  to  the  defendants  to  move  to  enter  a 
verdict  for  them. 

Crompton 
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Crompton  now  moved  accordingly.    It  was  necessary  1836. 
to  shew  a  title  as  against  all  four  of  the  defendants ;  but, 

°  Doe  dem. 

as  against  George  Lightfoot,  there  was  no  evidence  of  Mee 

against 

the  determination  of  the  interest  of  the  other  three  de-  Litherland. 
fendants.  An  actual  disclaimer,  after  the  commence- 
ment of  the  action,  would  not  make  a  forfeiture  of  which 
advantage  could  be  taken  in  this  action ;  Doe  dem,  Lewis 
V.  Cawdor  (a).  The  admission  may  be  evidence  of  a  dis- 
claimer antecedent  to  the  demise,  as  against  the  parties 
making  it;  but  such  an  admission  is  no  evidence  against 
George  Lightfoot,  In  Doe  dem,  Grubh  v.  Gruhb  (b) 
there  was  a  distinct  act  implying  a  disclaimer  ante- 
cedent to  the  action ;  but  in  this  case  there  is  only  an 
admission  of  such  disclaimer,  which  admission  was  after 
action  brought,  and  was  made  for  the  purpose  of  the 
cause.  It  was  not  evidence  against  George  Lightfoot. 
The  case  here  stands  as  if  George  Lightfoot  were  the 
sole  defendant;  in  that  case  the  admission  of  third 
persons  would  not  be  evidence  as  against  him.  [Lord 
Denman  C.  J.  How  does  George  Lightfoot  defend?] 
Probably  as  landlord ;  the  other  three  are  the  tenants 
in  possession. 

Lord  Denman  C.  J.    Assuming  that,  George  Light- 
foot must  stand  or  fall  by  the  title  of  the  tenants :  if 
they  have  no  right  he  has  none ;  and  if  they  are  beatei;i 
he  must  fail. 

LiTTLEDALE  J.  If  he  defends  as  landlord  in  the 
right  of  the  tenant,  and  that  fails,  his  must  fail  too.  If 
he  enters  into  the  consent  rule  as  landlord,  the  admis- 


(a)  1  Cr.  M.  ^  R.  S98.  S.  C.  4  Tyrwh,  852. 

3  F  3 


(6)  \0B.  ^  C.  816. 

sion 
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1836.      sion  of  the  tenants  as  to  their  title  is  evidence  against 
him. 

Doe  dera. 

Mee 


LiTHEULAND.  Patteson  J.  He  is  identified  with  the  tenants  as  to 
this  matter,  by  defending  as  landlord,  and  entering  into 
the  consent  rule  in  that  character, 

Coleridge  J.  concurred. 

Rule  refused. 


Wise  against  Charlton. 


Monday, 
April  18th. 

An  instrument    \  SSUMPSIT  by  the  indorsee  of  a  promissory  note 

which,  in  other    XX.  .  rr^,       i     ,        •        /   i  .  i 

respects,  was  a  agamst  the  maker.     Ihe  declaration  (which  was 

promissory 
note,  and  had 
been  properly 
stamped  as 
such  before 
making,  con- 
tained in  the 
body  of  it  a 
memorandum 
that  the  maker 
had  deposited 
certain  title 
deeds  with  the 
payee  as  a  col- 
lateral secu- 
rity.   After  it 
was  made,  it 
was  stamped 
with  a  proper 
mortgage 
stamp  on  pay- 
ment of  the 


filed  before  the  operation  of  the  rules  HiL  4  W,^.) 
described  the  note  as  made  16th  of  April  1823,  in 
favour  of  John  Goodwin  Johnson  or  order,  payable  on 
demand,  with  lawful  interest,  for  value  received;  and 
indorsed  by  Johnson  to  the  plaintiff;  and  it  averred  a 
demand  on  2d  of  September  1833.  Plea,  non  assumpsit. 
On  the  trial  before  Lord  Abi?iger  C.  B.,  at  the  last 
Derby  assizes,  the  note  was  produced ;  and  it  was  in  the 
following  form :  — 

"  ^120.  16th     April  1823. 

"  On  demand  I  promise  to  pay  to  Mr.  John  Goodwin 
Johnso7i  or  order  the  sum  of  one  hundred  and  twenty 

penalty. 
Held,  that 

this  was  an  assignable  promissory  note  under  stat.  3  &  4  Ann.  c.  9,  s.  1.,  and  that  it 
might  be  sued  on  by  an  indorsee,  though  the  mortgage  stamp  was  put  on  after  the  making, 
and  though  there  was  no  assignment  stamp. 

If  an  instrument  containing  a  mortgage  be  also  a  promissory  note,  it  may  still  be 
stamped  with  a  mortgage  stamp,  after  the  execution,  provided  it  has  a  promissory  note 
stamp  on  it  at  the  time  it  is  executed. 

pounds, 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


787 


pounds,  with  lawful  interest  for  the  same  for  value 
received ;  and  I  have  deposited  in  his  hands  title  deeds 
to  lands  purchased  from  the  devisees  of  William  Toplis^ 
as  a  collateral  security  for  the  same. 

"  W,  Charlton:' 

To  this  note  there  was  a  proper  promissory  note 
stamp  at  the  time  it  was  signed  by  the  defendant,  and 
a  stamp  of  2^.  (the  proper  stamp  for  a  legal  or 
equitable  mortgage  of  the  amount  of  the  note)  had  been 
imposed  on  payment  of  a  penalty,  subsequently  to  the 
commencement  of  the  action.  It  appeared  that  the  payee 
Johnson^  and  the  plaintiff  Wise,  were  partners  as  at- 
torneys ;  that  the  note  had  been  prepared  by  Wise,  and 
the  deeds  mentioned  in  it  left  with  him ;  but  that,  se- 
veral years  before  the  indorsement  of  the  note  to  Wise, 
he.  Wise,  had  delivered  back  the  deeds  to  the  defend- 
ant. It  was  objected,  on  the  part  of  the  defendant, 
that  the  latter  stamp  was  unavailable,  as  having  been 
made  by  the  commissioners  without  authority  ;  that, 
even  supposing  the  commissioners  had  authority  to 
stamp  a  promissory  note  after  it  was  made,  yet  an  as- 
signment stamp  was  also  requisite  to  enable  an  assignee 
to  sue  upon  this  instrument,  and  that  it  was  an  agree- 
ment and  equitable  mortgage,  and  not  a  promissory  note 
assignable  under  stat.  3  &  4.  Ann.  c.  9.  s.  1 .  The  Lord 
Chief  Baron  received  the  note  in  evidence,  but  reserved 
leave  to  move  to  enter  a  nonsuit.  The  case  went  to 
the  jury  on  some  disputed  facts  respecting  the  consider- 
ation, and  the  plaintiff  had  a  verdict. 

Whitehurst  now  moved  for  a  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered,  or  a  new  trial  had 
3  F  4  for 


1836. 

Wise 
against 
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1836.      for  misdirection.    First,  the  commissioners  had  no  au- 

"^^^      thority  to  affix  the  2/.  mortgage  stamp  after  the  note 

against  was  made,  if  the  instrument  is  to  be  considered  a  pro- 
Charlton. 

missory  note.  By  stat.  23  G.  3.  c.  49.  s.  14.,  and  stat. 
31  G.  3.  c.  25.  s,  19.,  the  paper  upon  which  promissory 
notes  are  drawn  must  be  stamped  before  the  note  is 
made.  And  by  the  latter  statute  the  commissioners  are 
expressly  prohibited  from  stamping  any  paper  &c.  upon 
which  a  promissory  note  shall  be  written ;  and  a  note, 
not  duly  stamped,  is  not  available  in  law  or  equity. 
Stat.  37.  G.  3.  c.  136.  s.  1.  enables  the  commissioners  to 
stamp  certain  instruments  after  they  are  executed,  upon 
the  payment  of  a  penalty ;  but  that  statute  expressly 
excepts  the  paper  upon  which  promissory  notes  may 
be  written.  The  commissioners,  therefore,  had  no  au- 
thority to  affix  any  stamp  upon  this  paper  upon  which 
a  promissory  note  had  before  been  written.  And  sect.  5. 
of  the  act  does  not  apply  to  a  note  which,  when  made, 
had  not  any  stamp  of  the  proper  amount;  Green  v. 
Davies  («),  Butts  v.  Swan  [h).  The  regulations  of 
former  statutes  on  this  subject  are  made  applicable 
to  the  present  stamp  act,  55  G.  3.  c.  184.,  by  sect.  8. 
of  that  act.  But,  secondly,  assuming  that  the  com- 
missioners had  authority  to  affix  the  %L  mortgage 
stamp  after  the  note  was  made,  and  that  that  stamp 
would  have  been  sufficient  (stat.  55.  G.  3.  c,  184.  sched. 
part  1.  Mortgage)  if  the  payee  of  the  note  himself  had 
sued  upon  the  note,  yet,  as  the  security  has  been  as- 
signed over,  an  additional  stamp  of  1/.  15s.  was  neces- 
sary (stat.  3  G.  4.  c,  117.  5.  2.);  for  the  assignment  of 
the  note  is  an  assignment  of  the  equitable  mortgage 


(a)  4  5.  ^  C.  235. 


{h)  2  B,  ^  B.  78. 

contained 
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contained  in  the  note.      Thirdly,  this  was  not  an  1836. 
assignable  promissory  note,  under  stat.  3  &  4.  Ann.  c.  9.  "JJ^ 
5.  1.    It  was  an  agreement,  by  which  the  maker  under-  against 

Charlton. 

took  to  pay  Johnson  the  sum  mentioned  in  the  note, 
and  Johnson  undertook,  on  such  payment,  to  deliver 
back  the  deeds.  While  the  instrument  was  in  the 
hands  of  the  payee,  the  maker  was  entitled  to  require 
the  re-delivery  of  the  deeds  upon  the  payment  of  the 
money,  and  was  not  bound  to  pay  if  that  re-delivery 
were  refused.  It  never  could  have  been  the  intention  of 
the  parties  that,  Johnson  should  have  a  right  to  hand 
over  the  defendant's  title  deeds,  and  that  they  should 
pass  from  hand  to  hand ;  nor  could  Johnson  transfer  the 
note  without  the  deeds ;  for  the  defendant  had  a  right 
to  insist  upon  the  delivery  of  the  deeds  from  the  person 
who  had  the  note.  It  can  make  no  difference  that  the 
deeds  had  been  delivered  up  to  the  defendant  before 
the  indorsement ;  for  a  note  which  is  not  transferable  at 
the  time  it  is  made,  is  not  rendered  so  by  any  subse- 
quent event  (a).  The  present  plaintiff  cannot  be  in  a 
better  situation  than  Johnson.  An  agreement  to  pay 
money  on  re-delivery  of  deeds  cannot  constitute  a  pro- 
missory note  under  the  statute  of  Anne,  any  more  than  a 
conditional  order  to  pay  would  be  a  bill  of  exchange 
within  the  custom  of  merchants  :  the  two  securities  are 
placed  on  the  same  footing  by  the  statute.  [^Littledale  J. 
In  the  case  of  a  mortgage,  or  a  deposit,  the  debt  may 
be  sued  for  by  the  mortgagee  without  delivering  up  the 
deeds.  Coleridge  J.  How  can  a  collateral  security  fetter 
the  principal  security  ?]  The  securities  are  given  by 
the  same  instrument;  and  the  effect  of  the  one  is 

(a)  Hill  V.  Halford,  2  B.     P.  413. 

therefor 
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1836.      therefore  controlled  by  the  other.     [He  then  com- 
mented  upon  the  evidence,  and  upon  the  remarks  made 

Wise  ^ 

against       upon  it  by  the  Lord  Chief  Baron  to  the  jury.] 

Charlton. 

Lord  Denman  C.  J.  With  respect  to  the  admis- 
sibility of  the  note  in  evidence,  if  it  be  a  promissory  note 
the  stamp  is  right.  And  there  is  nothing  to  qualify  its 
character.  There  is  only  a  memorandum  added  of 
something  else :  but  that  is  not  imported  into  the  main 
agreement. 

LiTTLEDALE  J,    This  is  an  absolute  promissory  note ; 
and  there  is  no  qualification.    There  is  a  memorandum, 
that  deeds  are  deposited  as  a  collateral  security ;  but, 
as  a  note,  the  instrument  is  quite  valid  without  a  mort- 
gage stamp.    Besides,  the  restriction,  which  prohibits 
stamping  a  promissory  note  after  it  is  made,  applies 
only  to  the  promissory  note  stamp  :  the  fact  that  an  in- 
strument, which,  in  the  character  of  a  mortgage,  may  be 
stamped  after  it  is  made,  contains  also  a  promissory 
note,  amounts  to  nothing.    The  meaning  of  the  legis- 
lature was,  merely,  that  parties  should  not  take  their 
chance  on  a  promissory  note  by  delaying  the  stamping 
till  they  wanted  to  produce  it  in  evidence  as  a  pro- 
missory note :  but  that  does  not  prevent  a  mortgage, 
which  happens  also  to  be  a  promissory  note,  from 
having  a  mortgage  stamp  put  on  after  it  is  made. 
Butts  V.  Swann  (a)  was  a  very  different  case.  There 
the  agreement  stamp,  put  on  after  the  instrument  was 
made,  was  held  insufficient,  because  the  order  to  pay 
the  money  was  so  incorporated  with  the  instrument 


(a)  2B.^B,  78. 


that 
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that  the  latter  could  not  be  used  without  calling  in  aid  1836. 

its  operation  as  a  promissory  note.    We  need  not  enter 

into  the  question,  whether  it  be  necessary  that  there  against 

Chaklton. 

should  be  an  assignment  stamp.  I  do  not  know  that 
an  assignee  of  this  instrument  could  at  law  avail  him- 
self of  it,  against  the  maker,  as  a  mortgage. 

Patteson  J.  This  is  not  the  less  a  promissory  note, 
from  its  being  also  an  agreement  of  another  kind.  The 
cases  cited  by  Mr.  Whitehurst  apply  merely  where  there 
has  been  no  promissory  note  stamp  before  the  making. 

Coleridge  J.  If  this  be  a  promissory  note,  no  dif- 
ficulty remains.  It  is  not  the  less  a  promissory  note, 
from  a  memorandum  of  another  kind  being  added,  im- 
porting that  a  collateral  security  has  also  been  given. 

The  Court  took  time  for  consideration  as  to  the  other 
grounds  of  motion ;  and  afterwards  (May  5th)  the  rule 
v/as 

Refused. 
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2^if  mh.  Bartlett  against  Ann  Purnell. 

Whether  an  A  SSUMPSIT  for  cattle,  and  goods,   sold  and  de- 

auctioneer  be  Til  1 

the  agent  of  livered,  and  on  an  account  stated.    Plea,  non 

anJseller^de-^  assumpsit.    On  the  trial  before  Bolland  B.  at  the  last 

facts  of  the^  Somersetshire  assizes,  it  appeared  that  the  cattle  and 

'^^Thereforr^'  S^^^^  vfexQ  put  up  to  Sale  by  public  auction,  under 

where  a  party,  printed  conditions  of  sale,  according  to  which  pur- 

to  whom  money 

was  due  from  chascrs  Were  to  pay  a  certain  per  centage  of  the  price 

goodrsold  by  at  the  sale,  and  the  rest  on  delivery :  that  the  defendant 

with  the  owner,  became  the  purchaser  ofgoods  to  the  amount  of  145Z., 
before  the  -^^^  name  was  written  down  as  such,  at  the 

auction,  that  ' 

the  goods  which  ^jj^g      ^j^g  auction,  by  the  auctioneer.    The  plaintiff 

he  might  pur-  * 

chase  should  be  was  the  exccutor  of  the  late  husband  of  the  defendant, 

set  against  the 

debt,  and  be-     who  claimed  a  legacy  of  200/.  under  the  will.  The 

came  the  pur-  iiiii  i  c   ^     ^      ^       i  r\ 

chaser  of  goods,  goods  sold  had  been  the  property  or  the  husband.  On 
as  such^by^the^  cross  examination  of  the  plaintiff's  witnesses,  it  appeared 
wTs'heM  that  ^  short  time  before  the  sale,  the  plaintiff  told  the 

bomfd  by\he  defendant  that  she  might  purchase  goods  to  any  amount 
printed  con-     under  200/.,  and  that  it  should  go  towards  the  leffacv 

ditions  of  sale  ^  ^  ^ 

which  specified  of  200/.    This  evidence  was  objected  to,  on  the  part  of 

that  purchasers 

should  pay  a     the  plaintiff,  as  tending  to  vary  the  printed  conditions 
price°at\he      of  sale;  but  the  learned  Judge  received  it,  and  told  the 
sLkt  and^the     j^^^^y  ^^^^^5     they  believed  that  by  the  contract  between 
rest  on  delivery,  ^j^^  parties  the  legacy  was  to  be  set  against  the  price  of 
the  goods,  the  claim  was  answered.    The  jury  found 
for  the  defendant ;   and  the  learned  Judge  gave  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  145/. 


Erie 
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Erie  now  moved  accordingly.  The  auctioneer  was  the 
agent  of  the  defendant ;  and,  by  his  writing  down  her 
name,  she  became  a  purchaser  under  the  printed  con- 
ditions. In  Gunniss  v.  Erhart  [a)  it  was  held  that  de- 
clarations, made  by  the  auctioneer  at  the  time  of  the 
sale,  could  not  be  received  for  the  purpose  of  varying 
the  printed  conditions.  Powell  v.  Edmunds  (b)  and 
Shelton  v.  Livius  {c)  are  to  the  same  effect.  \_Coleridge  J. 
The  defendant  said  that  she  did  not  purchase  at  the 
sale.  Patteson  J.  Your  authorities  relate  merely  to 
alterations  made  in  the  conditions  of  sale,  affecting  all 
purchases  at  the  sale :  the  question  here  is,  whether  the 
purchase  was  under  the  sale  by  auction  at  all.]  That 
cannot  be  disputed,  after  the  plaintiff's  name  has  been 
taken  down  as  highest  bidder.  The  defendant,  in  order 
to  prevent  this  from  having  the  usual  legal  effect,  should 
have  told  the  auctioneer,  at  the  time  of  the  sale,  that 
she  was  not  purchasing  under  the  conditions. 

Lord  Denman  C.  J.  The  jury  must  be  taken  to  have 
found  that  the  bargain  related  to  the  goods  purchased 
at  the  sale,  subject  to  the  opinion  of  the  Court  whether 
the  bargain  could  be  given  in  evidence.  I  do  not  see 
why  it  should  not,  as  it  took  place  before  the  auction. 
The  objection  made  is,  that  the  auctioneer  took  down 
the  defendant's  name  at  the  sale.  No  doubt  an  auc- 
tioneer may  be  agent  for  both  parties :  but  here  the 
bargain  was,  that  what  the  defendant  should  buy  was 
to  be  set  off  against  the  legacy.  We  do  not  overrule 
the  former  cases ;  but  we  consider  them  inapplicable. 
The  auctioneer  is  not,  ex  vi  termini,  agent  for  both 

(a)  1  H.  JBl.  289.    See  Jones  v.  Edney^  3  Campb.  285. 

(6)  12  East,  6.  (c)  2  Cr.  ^-     41 1.    2  Ti/rwh.  420. 

parties : 
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parties :  that  depends  upon  the  facts  of  the  particular 
case. 

LiTTLEDALE  J.  Goods  are  put  up  to  auction ;  and  a 
person  to  whom  200/.  is  due  agrees  to  purchase,  on  the 
terms  of  the  price  being  set  against  the  debt,  and  goes 
to  the  auction  in  pursuance  of  this  special  agreement. 
It  is  said  that  the  auctioneer  is  her  agent :  but  it  does 
not  appear  that  he  was  so  here.  He  put  her  name 
down ;  but  the  auctioneer  must  do  so  ;  he  gives  a  bond 
to  the  commissioners  of  excise  conditioned  for  his  ac- 
counting for  the  duty.  Then  the  sale  to  the  defendant 
was  exempted  from  the  general  conditions  of  the  sale ; 
and  she  was  entitled  therefore  to  set  off  the  legacy. 

Patteson  J.  We  do  not  infringe  upon  former  cases 
by  refusing  to  grant  this  rule.  When  a  party  purchases 
under  conditions  of  sale,  he  cannot  give  evidence  to  vary 
the  contract.  But  here,  properly  speaking,  the  defend- 
ant does  not  so  purchase.  The  bargain  is  made,  sub- 
ject to  the  original  contract  as  to  the  payment. 

Coleridge  J.  The  point  suggested  by  Mr.  Erie  does 
not  arise  upon  the  facts.  The  question  is,  whether  the 
defendant  bought  at  all  at  this  auction.  If  she  did,  there 
must  be  a  verdict  against  her,  as  the  record  stands: 
but  the  jury  were  right  in  saying  that  she  did  not. 
The  conversation  was  good  evidence  of  that ;  she  was 
to  take  the  goods ;  but  they  were  to  be  reckoned  at 
the  highest  price  bidden  for  them.  The  auctioneer 
wrote  the  name  down  ;  but  that  was  merely  the  neces- 
sary way  of  fixing  such  price. 

Rule  refused. 


1836. 
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Lay  against  LaWSON.  .  Tuesday 

°  April  I9th. 

ASE  for  libel.    The  first  count  stated  that  the  Declaration 
plaintiff  was  the  keeper  of  an  hotel,  and  that  the  de-  that  defendant 
fendant  printed  and  published  in  the  Times  newspaper  adverttelnent 
a  certain  false  &c.,  of  and  concerning  the  plaintiff,  as  stEitinHhat  a^*^* 
follows :  — "  Mr.  Joseph  Lai/''  (the  innuendoes  identifying  capias  had 

\  ^     o  issued  against 

this  name  with  the  plaintiff  throughout.).    "Whereas  plaintiff,  and 

°  that  it  had  been 

a  writ  of  capias  dated  the  15th  day  of  Jwte  last  has  impracticable 
been  issued  against  Mr.  Josejph  Lay  late  of  No.  31.  and  offering  a 
Edgisoare  Road,  hotel-keeper,  but  it  has  hitherto  been  such^inflrm- 
impracticable  to  effect  a  caption,  a  reward  of  5/.  will  given  u)^he 
be  paid  to  any  person  who  will  give  such  information  sheriff 's  officer 

^  *'  *^  ^  as  would  en- 

to  Mr.  Selby,  sheriff's  officer,  of  No.  31.  Chancery  Lane,  ^bie  him  to 

^  take  plaintiff ; 

as  shall  enable  him  to  take  the  said  Joseph  Lay,    The  innuendo  that 

plaintiff  was  in 

reward  will  only  be  paid  on  the  caption  being  made."  indigent  cir- 
The  libel  was  then  further  set  out,  describing  the  incapable  of 
person  of  the  plaintiff,  and  the  following  innuendo  was  debt"lnd  keep- 
added;  "thereby  then  meaning  that  the  plaintiff  was  ^^go^tofthe 

^  J  or  way  to  avoid 

in  bad  and  indigent  circumstances,  and  incapable  of  '^^^"S  served 

°  with  process. 

paying  his  just  debts,  and  that  he  was  keeping  out  ^^^^^  ^^^t  a 

capias  had  been 

of  the  way  in  order  to  avoid  being  served  with  process  issued,  indorsed 

for  debt."    The  second  count  stated  the  libel  to  be  in  ddivered^to 

the  form  of  and  as  an  advertisement,  that  defendant 

Pleas,  1.  Not  Guilty.  2.  That  heretofore,  and  Jhewlfr'^^ 
before  the  time  &c.,  to  wit,  &c.,  one  Henry  Cleeve,  ac-  ^^[if^ 

cording  to  the  form  &c.,  had  sued  and  prosecuted,  out  sheriff's  officer 

had  been  un- 
able to  take 

him  ;  and  that  defendant  had  published  the  advertisement,  at  the  request  of  the  party- 
suing  out  the  writ,  within  four  calendar  months  of  the  date  of  the  writ,  to  enable  the  sheriff 
and  his  officer  to  arrest.    Held,  a  justification. 

of 
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1836.      of  the  Court  of  Common  Pleas  in  the  county  of  West- 

minster,  a  certain  writ  of  our  Lord  the  King  called 

against      a  Writ  of  capias  against  the  plaintiff,  directed  to  the 
Lawson. 

Sheriff  of  Middlesex,  and  dated  &c.,  by  which  writ 
our  said  Lord  the  King  commanded  the  said  sheriff  &c. 
(setting  out  the  capias);  which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  sheriff  to 
be  executed  as  is  hereinafter  mentioned,  to  wit  on  &c., 
was  marked  and  indorsed  for  bail  for  80/.  by  affi- 
davit, according  to  the  form  &c.,  and  which  writ  so 
indorsed,  afterwards,  to  wit  on  &c.,  was  delivered  to 
Alexander  Raphael  Esq.,  and  John  Illidge  Esq.,  who 
then  and  from  thence  until  and  at  the  time  &c.  were 
sheriff  of  the  said  county  of  Middlesex,  in  due  form 
of  law  to  be  executed ;  that  afterwards,  and  before  &c., 
to  wit,  on  the  day  and  year  last  aforesaid,  and  from 
thence  continually  afterward  until  the  times  of  the 
committing  &c.,  the  plaintiff  hid  and  concealed  himself, 
and  kept  out  of  the  way,  in  order  to  avoid  being  taken 
and  arrested  by  the  sheriff;  and  thereby  the  plaintiff 
did,  for  and  during  all  that  time,  hinder  and  prevent 
the  said  sheriff  from  taking  and  arresting  him  upon 
and  by  virtue  of  the  said  writ  at  the  suit  of  the  said 
H,  C.  for  the  cause  aforesaid,  although  the  said  A,  R, 
and  J.  /.,  as  such  sheriff^  did  during  that  time  use  and 
employ  all  necessary  means  &c.  in  that  behalf;  that 
the  writ  of  capias  in  this  plea  mentioned,  and  the  writ 
of  capias  in  the  said  supposed  libels  respectively  men- 
tioned, are  respectively  the  same  writ  and  not  other  &c. 
And  that,  the  plaintiff  remaining  and  continuing  so 
concealed  as  aforesaid,  and  the  said  sheriff  being  and 
remaining  wholly  unable  to  find  out,  or  take,  or  arrest 
him  the  plaintiff  under  the  said  writ  as  aforesaid,  the 

defendant 
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defendant,  at  the  request  of  George  Stephen  the  attorney 
of  and  for  the  said  Henry  Cleeve  in  that  behalf,  and 
in  order  to  enable  the  said  sheriff  and  Philip  Selby, 
then  being  bailiff  of  the  said  sheriff  in  that  behalf,  and 
the  same  person  as  is  named  and  described  as  Mr. 
Selhf  in  the  said  supposed  libels,  to  take  and  arrest 
the  said  plaintiff  under  and  by  virtue  of  the  said  writ, 
did,  afterwards  and  within  four  calendar  months  from 
the  date  of  the  said  writ,  including  the  day  of  such  date, 
to  wit  at  the  said  several  times  when  &c.,  print  and 
publish  &c.,  as  he  lawfully  &c.  Verification.  Repli- 
cation, de  injuria,  and  issue  thereon. 

On  the  [trial  before  Lord  Denman  C.  J.  at  the 
Middlesex  sittings  after  Hilary  term  last,  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  on  the  second. 

Thesiger  now  moved  (a)  for  a  rule  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plaintiff,  non 
obstante  veredicto.  The  second  plea  shews  no  justifi- 
cation. On  the  trial,  the  defendant's  counsel  cited 
Delany  v.  Jones  {h),  which  was  an  action  for  a  libel 
contained  in  an  advertisement,  and  where  Lord  Ellen- 
borough  is  reported  to  have  said,  "  That  though  that 
which  is  spoken  or  written  may  be  injurious  to  the 
character  of  the  party,  yet  if  done  bond  Jide^  as  with  a 
view  of  investigating  a  fact,  which  the  party  making  it  is 
interested  in,  it  is  not  libellous  "  (c).    But  the  "Lord 

(a)  Before  Lord  Denman  C.  J.,  LiUledale,  Fatteson,  and  Coleridge  Js. 
(6)  4:Esp.  191. 

(c)  The  question  in  that  case  was,  whether  proof  of  the  facts  negatived 
the  malice,  as  there  was  only  a  plea  of  not  guilty.  See  the  judgment  of 
Holroyd  J.  in  Fairman  v.  Ivesj  5  JB.  ^  Aid.  645,  6. 

Vol,  IV.  3  G  Chief 
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1836.      Chief  Justice,  on  the  trial  of  this  cause,  doubted  the  law 
~      laid  down  in  that  case ;  and  said  that  he  was  not  pre- 

Lay 

against  pared  to  hold  that  bona  jides  was  the  only  question, 
or  that  the  right  contended  for  existed,  except  for  the 
purposes  of  public  justice;  and  that,  if  that  were  so, 
every  private  transaction  might  be  publicly  inquired  into 
by  means  of  a  newspaper. 

Lord  Denman  C.  J.  I  do  not  know  that  I  meant 
to  say  that  the  right  existed,  even  in  the  case  of  a 
public  charge ;  nor  do  I  know  that  that  is  necessary  for 
Lord  Ellenhor oughts  view.  The  libel  in  the  case  cited 
was  inferential  only.  I  have  great  doubt  whether,  there, 
the  interest  which  the  wife  had  in  the  inquiry  could 
justify  the  offering  a  reward  in  a  newspaper. 

LiTTLEDALE  J.  And  this  is  a  reward  for  the  fur- 
therance of  a  civil  suit  only. 

The  Court  at  first  granted  the  rule ;  but  afterwards 
[April  21.)  the  Court  said  that  they  felt  doubtful 
whether  it  should  be  granted,  intimating  a  distinction 
between  justifying  on  account  of  the  cause  of  pub- 
lication, and  justifying  by  averring  the  truth  of  all  the 
facts  stated :  and  in  the  same  term  [May  5.)  his  Lord- 
ship said  that  the  Court  thought  the  second  plea  con- 
tained a  defence,  and  that,  as  the  whole  of  it  was  proved, 
there  must  be  no  rule. 

Rule  refused. 
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Addison  and  Jones,  Churchwardens,  and  Ren-  Wednesday, 

April  20th. 

DRicK  and  Spittle,  Overseers,  of  the  Parish 
of  Wednesbury,  against  Round. 

^J^^ ROVER  for  books  containing  the  accounts,  rates,  a  surveyor  of 
assessments,  and  documents,  concerning  or  belong-  quitting  office 
ing  to  the  parish  of  Wednesbury,     The  particulars  of  ^^^^^q^j^^I' 
demand,  deUvered  under  a  iudge's  order,  stated  the  ^'  claimed 

^     "  a  sum  as  due 

action  to  be  brought  against  the  defendant  as  one  of  the     ^i"^  ^^^^  the 

parish ;  and,  on 

late  surveyors  of  the  highways  of  the  parish,  to  recover  the  sum  being 

guaranteed 

possession  of  one  or  more  book  or  books,  containing  the  to  him,  agreed 

r       1  •        p    1      1  •  1  1   t^  deliver  up 

rate  or  assessment  lor  the  repairs  oi  the  highways,  and  his  books, 
the  names  of  the  rate-payers  in  arrear,  and  the  accounts  ^I'erwards^oaid. 
as  such  surveyor,  inckiding  the  account  of  his  colleague  a^resolution 
in  office,  for  the  year  endinsj  Michaelmas  1827.  The  like  f  ""f^^'l'  ^he 

books  were  de- 

for  the  years  ending,  respectively,  1828,  1829,  1830,  mandedofhim 

^  _       for  the  then 

1831.  Pleas,  first,  not  guilty;  secondly,  that  the  plain-  churchwardens; 
tins  were  not  possessed  as  or  their  own  property,  &c.  sequent  year, 
The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  demanded  by° 
On  the  trial  before  Alderson  B.,  at  the  last  Stafford  ^^l!^'^^''^^ 
assizes,  it  appeared  that  the  plaintiffs  were  the  church-  latter  year: 

'  ^  Held,  that  the 

wardens  and  overseers  for  the  year  1835-1836.    The  churchwardens 

and  overseers 

defendant  was  appointed  surveyor  of  the  highways  in  of  the  latter 

year  were  not 

Michaelmas  1826,  and  held  that  office  up  to  Michaelmas  entitled  to 

_       ,        ,  ,       ,  A      1        •        1       maintain  trover 

1832,  when  he  ceased  to  be  surveyor.  At  that  time  he  the  books; 
claimed  a  sum  as  due  to  him  from  the  parish ;  and  cer-  tha^t\^^o^pa[ish 
tain  of  the  inhabitants  personally  guaranteed  this  sum;  officer  of  any 

^  J  ci  '  year  was  so 

he  thereupon  agreed  to  give  the  books  up ;  and  the  entitled, 
money  was  afterwards  paid.   In  January  1833,  the  then 
churchwardens  demanded  the  books  of  him ;  and,  in 

3  G  2  the 


800  CASES  IN  EASTER  TERM 

1836.  the  same  month,  a  vestry  meeting  was  held,  at  which 
"  it  was  resolved  that  the  books  should  be  deposited  in 

Addison  ^ 

against       the  hands  of  the  churchwardens;  and,  in  conformity 

Round. 

with  this  resolution,  the  defendant  was  required,  by  the 
then  surveyors,  to  deliver  up  the  books,  to  be  depo- 
sited in  the  hands  of  the  churchwardens.  Shortly  after, 
the  surveyors  applied  to  a  magistrate;  but,  as  was 
alleged,  circumstances  put  it  out  of  their  power  to 
pursue  this  application.  In  Mai/,  of  the  same  year, 
the  surveyors  served  another  demand  upon  the  defend- 
ant, to  the  same  effect  as  their  former  demand.  In 
the  same  year  a  rule  nisi  was  obtained  for  a  mandamus 
to  him  to  deliver  up  the  books,  which  was  afterwards 
made  absolute;  and  he  made  a  return  which  was 
held  good  by  this  Court,  upon  argument,  in  Michael- 
mas term  last  (see  Rex  v.  Round,  ante  p.  139.).  In 
January  last,  Addison,  the  present  plaintiff,  being 
then  and  now  one  of  the  churchwardens,  and  the 
surveyors,  again  demanded  the  books  of  the  defend- 
ant. In  the  same  month  a  vestry  meeting  was  held, 
at  which  it  was  resolved  that  the  present  action  should 
be  brought;  and  the  chairman,  on  that  occasion,  again 
demanded  the  books  of  the  defendant.  Some  of  the 
books  had  not  been  given  up  at  the  time  when  the 
action  was  brought.  To  shew  a  conversion,  circum- 
stances which  took  place  at  the  times  of  the  several 
demands  were  insisted  upon;  but  the  learned  Judge 
was  of  opinion  that  no  conversion  was  proved;  and  he 
was  also  of  opinion  that  the  present  plaintiffs  could 
not  maintain  the  action.  He  therefore  nonsuited  the 
plaintiffs,  giving  them  leave  to  move  to  have  the  non- 
suit set  aside,  and  a  verdict  entered  for  them,  if  the 
Court  should  be  of  opinion  that  there  was  evidence  of  a 

con  vers  ion  J 
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conversion,  and  that  the  action  was  maintainable  by  the  1836. 
plaintiffs.    The  argument  on  the  second  point  only  is  " 

^  °  r  ./  Addison 

reported  here.  against 

Round. 

Ludlow  Serjt.  now  moved  to  enter  a  verdict.  The  right 
of  the  plaintiffs  to  maintain  this  action  depends  upon  the 
question  whether  the  parish  have  or  have  not  a  property 
in  the  books ;  for,  if  the  parish  have  such  a  property, 
then  the  churchwardens  and  overseers  have,  as  keepers 
of  these  chattels  for  the  parish,  at  least  a  special  pro- 
perty in  them;  and  a  right  of  property  is  sufficient, 
without  actual  possession.     The  stat.  13  G.  3.  c.  78. 
5.  48.  provides  that,  after  the  accounts  of  the  surveyor 
leaving  office  have  been  allowed  or  disallowed,  all  the 
books  and  assessments  "  shall  be  transmitted  to  the 
churchwarden  or  overseer  of  the  poor  for  such  parish," 
&C.5  "  or,  if  the  place  be  extraparochial,  then  to  some 
principal  inhabitant  thereof,  to  be  kept  for  the  use  of 
such   parish,"   &c.     Then  stat.  58  G.  3.  c.  69.  s.  6» 
enacts  that  all  rates  and  assessments,  accounts  and 
vouchers,  of  the  surveyors  of  the  highways,  "  and  other 
parish  books,  documents,  writings  and  public  papers  of 
every  parish,  except  the  registry  of  marriages,  baptisms, 
and  burials,  shall  be  kept  by  such  person  and  per- 
sons, and  deposited  in  such  place  and  manner,  as  the 
inhabitants  in  vestry  assembled  shall  direct;  and  if  any 
person,  in  whose  hands  or  custody  any  such  book,  rate, 
assessment,  account,  voucher,  certificate,  order,  docu- 
ment, writing  or  paper  shall  be,"  "  shall,  after  reasonable 
notice  and  demand,  refuse  or  neglect  to  deliver  the 
same  to  such  person  or  persons,  or  to  deposit  the 
same  in  such  place  as  shall  by  the  order  of  any  such 
vestry  be  directed,  every  person  so  offending,  and  being 
3  G  3  lawfully 
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2836.  lawfully  convicted  thereof,"  "  by  and  before  two  of  his 
Majesty's  justices  of  the  peace,  upon  complaint  thereof  to 
them  made,  shall  for  every  such  offence  forfeit  and  pay 
such  sum,  not  exceeding"  Sec,  "as  shall  by  such  jus- 
tices be  adjudged  and  determined."  It  is  clear  that  the 
books,  under  the  former  act,  ought  to  have  been  handed 
over  to  the  churchwardens  and  overseers.  [^Patteson  J. 
The  act  says,  "  to  the  churchwarden  or  overseer ;"  but 
you  make  the  churchwardens  and  overseers  all  joint 
plaintiffs.]  Where  there  is  more  than  one  church- 
warden or  overseer,  delivery  to  one  is  delivery  to  all : 
all  are  therefore  equally  entitled  to  have  the  books  de- 
livered, for  the  use  of  the  parish.  Under  both  statutes, 
the  books  are  clearly  parish  property :  in  parish 
accounts,  the  parish  is  always  debited  with  the  expense 
of  the  purchase  of  such  books.  The  bells  of  the  church, 
or  the  sacramental  plate,  would  be  described  as  the 
property  of  the  parish  officers  in  an  indictment.  \_Pat- 
teson  J.  I  doubt  if  they  would  be  described  as  the  pro- 
perty of  the  officers  for  years  other  than  that  to  which 
the  indictment  related.]  It  is  a  continuing  right ;  the 
change  of  officers  can  make  no  difference.  It  is  true 
that  no  statute  has  yet  gone  so  far  as  to  make  the 
churchwardens  and  overseers  a  corporation  for  this 
purpose.  The  rated  parishioners  are  in  the  nature  of 
cestui  que  trusts  to  the  parish  officers,  who  are  trustees. 
[^Coleridge  J.  In  a  case  in  the  Exchequer  (a),  it  was 
held  that  debt  would  not  lie  by  a  surveyor  of  the  high- 
ways to  recover  composition  money ;  and  it  was  said 
that  there  was  no  contract.]  The  surveyor  may,  in  the 
present  case,  be  charged  as  a  wrong  doer.  It  is  true 
that  Stat.  58  G.  3.  c.  69.  5.  6.  gives  another  remedy;  but  a 

(a)  Underhill  v.  Ellicombe,  M'tel.  ^  Y,  450. 
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proviso  follows,  "  that  every  person  v^ho  shall  unlaw- 
iiilly  retain  in  his  custody,  or  shall  refuse  to  deliver  to 
any  person  or  persons  authorized  to  receive  the  same," 
"any  book,  rate,  assessment,  account,  voucher,  certificate, 
order,  document,  v^^riting  or  paper  belonging  to  any 
parish,  or  to  the  churchwardens,  overseers  of  the  poor, 
or  surveyors  of  the  highways  thereof,  may  in  every  such 
case  be  proceeded  against  in  any  of  his  Majesty's  Courts, 
civilly  or  criminally,  in  like  manner  as  if  this  act  had 
not  been  made."  Here  the  circumstances  prevented 
the  summary  proceeding. 

Lord  Denman  C.  J.  The  nonsuit  appears  to  me  to 
have  been  perfectly  right.  A  plaintiff  does  not,  by 
shewing  that  he  has  a  right  to  obtain  custody  of  a 
chattel,  shew  that  he  has  a  property  which  entitles  him 
to  maintain  trover.  The  act  of  parliament  directs  that 
the  books  shall  be  given  up  as  the  vestry  shall  direct, 
to  be  kept  for  the  use  of  the  parish ;  and  it  gives  the 
means  of  enforcing  this  by  a  penalty.  It  may  be  un- 
fortunate that  this  remedy  could  not  be  adopted  in  the 
present  case ;  but  such  remedy  is  all  that  the  statute 
gives.  Great  inconvenience  would  follow  from  a  dif- 
ferent construction. 

LiTTTLEDALE  J.  It  secms  to  me  that  this  nonsuit  was 
correct.  (His  Lordship  then  read  the  sixth  section  of 
Stat.  58  G.  3.  c,  69.)  I  do  not  say  that  the  remedy 
given  by  penalty  may  not  be  cumulative :  but  it  ap- 
pears to  me  that  there  is  no  special  property  in  the 
parish  officers  till  the  books  are  delivered  up.  There 
was  a  duty  incumbent  on  the  surveyor :  but  no  right  of 
possession  vested  in  the  plaintiffs. 

3  G  4  Patteson 
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Patteson  X  The  legislature  has  not  thought  proper^ 
so  far  as  I  can  find,  to  vest  the  property  of  the  books 
in  the  parish ;  it  only  directs  who  shall  keep  them.  I 
do  not  even  see  how  the  parish  officers  of  1832  had 
the  property,  much  less  their  successors.  If  we  were 
to  hold  that  this  action  would  lie,  we  must  hold  that 
parish  officers  for  any  year  may  always  sue  for  what- 
ever their  predecessors  could  have  sued  for.  That  was 
never  so  held.  My  brother  Ludlo'w  contends  that  a 
person,  who  has  any  right  of  custody  of  a  chattel,  may 
bring  ti'over  to  obtain  the  chattel ;  so  he  may,  after  he 
has  once  obtained  the  custody :  but  this  is  an  action  of 
trover  to  obtain  the  custody. 

Coleridge  J.  When  a  plaintiff  in  trover  has  no  pos- 
session, he  must  have  a  general  or  a  special  property. 
Now  I  ask,  what  property  have  the  present  plaintiffs  ? 
My  brother  Ludlois)  says  that  the  defendant  is  a  wrong 
doer,  and  that  the  books  are  the  property  of  the  parish, 
because  they  ought  to  be  given  up  for  the  use  of  the 
parish.  He  infers  that  the  officers,  for  the  year  in 
which  this  ought  to  have  been  done,  may  sue ;  I  doubt 
that :  and  he  goes  on  to  infer  that  their  successors  may 
therefore  sue ;  for  which  I  can  see  no  authority.  I 
would  not  dismiss  any  question  too  hastily;  but  we 
must  be  careful  not  to  raise  doubts  upon  elementary 
principles.  We  have  always  granted  a  mandamus  to  a 
surveyor,  commanding  him  to  deliver  up  his  books  :  I 
never  heard  that  such  a  mandamus  was  refused  on  the 
ground  that  an  action  of  trover  was  maintainable. 

Rule  refused  {a), 

(a)  Stat.  5  &  6  ifT.  4.  c.  50.  repeals  (among  other  acts)  stat.  13  G.  3. 
c.  78.,  but  not  stat.  58  G.  3.  c.  69.    The  forty-first  section  vests  the 

books. 
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books,  &c.,  in  the  surveyor,  or  district  surveyor,  for  the  time  being  ;  and  18  36. 

the  forty-second  section  enacts,  that  the  surveyor,  district  surveyor,  or   

assistant  surveyor,  within  fourteen  days  after  leaving  office,  shall  deliver  Addison 

the  books,  &c.,  to  his  successor  in  office,  or  retain  them  if  he  be  con-  against 

tinued  surveyor  or  district  surveyor ;  and,  if  he  neglect  so  to  deliver,  I^ound. 
shall  forfeit  for  every  offence  any  sum  not  exceeding  51. ^  on  conviction 
before  two  or  more  justices  (5. 103). 


Jones  as,ainst  Reynolds.  Wednesday, 

^  April  20th. 


A  SSUMPSIT  for  use  and  occupation  of  land,  and      agreed  with 

veins  of  ironstone,  limestone,  ore,  and  minerals,  ^ase^of^^s 
with  the  appurtenances.    Pleas,  the  general  issue,  and  -^^ 

*^  ^  o  'tor  forty  years, 

statute  of  limitations.    On  the  trial  before  Coleridge  J.  at  a  certain 

rent,  engaging 

at  the  last  Spring  assizes  for  Glamorganshire^  the  plain-  to  work  the 

•rp  1    1      pii      •  1  -1      several  veins  of 

tin  proved  the  roilowmg  agreement,  drawn  up  m  the  ironstone,  lime^ 

form  of  letters  between  the  plaintiff  and  defendant :  —  certJn  stipu- 
lated propor- 

"  Swansea,  2\st February  1825.  tions;  and  s. 

«  Dear  Sir  ^^^l^^  *°  S'^''* 

l^ear  on,  such  lease. 

"  I  shall  be  happy  to  take  a  lease  of  your  iron  by^fs%?ee- 
ore  at  Newton  at  the  royalty  of  Is.  per  ton;  and  I  will  "^e"*-^-  took, 

^  not  a  mere 

enffaee  to  work  the  several  veins  of  ironstone,  lime-  license,  but  a 

^  °  ^  ^  rjght  consti- 

stone,  ore,  and  manganese  in  such  relative  proportions  tuting  an  here- 

ditament  within 

as  that  the  average  produce  of  iron  shall  not  exceed  stat  11  G.  2. 
the  usual  average  of  the  common  ores  of  South  Wales,  respect^of  which 
which  I  believe  to  be  about  40  per  cent.  ;  the  term  Mm^or^use"^ 
to  be  forty  years  from  the  24th  of  June  next,  and  the  occupation, 
sleeping  rent  150/.  per  annum;  the  lease  to  be  voidable 
on  the  part  of  the  lessee  by  giving  six  months'  notice, 
and  paying  one  year's  rent  as  a  fine,  if  given  within  the 
first  two  years,  and  500Z.  as  a  fine,  if  the  lease  be  ter- 
minated by  the  lessee  at  any  subsequent  time  ;  the 
relative  proportions  of  the  iron  ores  in  weight,  to  be 

worked 
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1836.      worked  together,  to  be  ascertained  by  a  competent  per- 
son.    I  am,"  &c.  "  J,  Reynolds, 

Jones 

against  "  To  CalveH  Richard  Jones,  Esquire." 

REirNOiiDs. 

"  I  agree  to  the  terms  contained  in  your  letter, 
copied  on  the  other  side,  and  shall  be  ready  to  grant 
a  lease  conformable  thereto  from  myself  and  all  other 
proper  parties  whenever  you  require  me. 

"  Calvert  Richard  Jones. 

"  John  Reynolds,  Esquire." 

The  plaintiff  also  put  in  the  following  notes,'  written 
upon  the  respective  parts  of  the  former  agreement  by 
the  plaintiff  and  defendant  :  — 

"  Memorandum,  4th  April.  —  I  propose  to  take  a 
lease  of  the  minerals  above  described,  lying  in  the  lands 
of  which  you  are  joint  proprietor  with  Colonel  Knight, 
on  the  terms  above  mentioned  for  your  exclusive  pro- 
perty. 

"  John  Reynolds^ 

"  I  agree  to  let  to  Mr.  Reynolds  a  lease  of  my  joint 
property  on  the  same  terms  I  have  granted  him  a  lease 
of  my  independent  property,  commencing  at  the  same 
time,  and  paying  the  same  sleeping  rent,  and  the  same 
royalty  per  ton. 

"  C.  R.  Jones." 

Evidence  was  then  given  to  shew  an  actual  use  and 
occupation.  Coleridge  J.  expressed  a  doubt  whether 
the  interest  vested  in  the  defendant,  by  these  agree- 
ments, was  of  such  a  nature  that  an  action  of  use  and 
occupation  could  be  grounded  upon  it ;  and  he  referred 
to  Doe  dem.  Hanley  v.  Wood  [a).    Leave  was  given  to 

(a)  2  B.  %  Aid,  724. 

move 
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move  to  enter  a  nonsuit  on  this  point,  and  the  plaintiff  1836. 
had  a  verdict.   

Jones 
against 

John  EvanSf  in  this  term,  moved  accordingly  (a), 
Nothing  was  granted,  by  this  agreement,  that  could  be 
the  subject  of  an  action  for  use  and  occupation.  The 
defendant  had  merely  a  licence  to  take  minerals,  not  a 
grant  of  the  subsoil.  He  could  not  have  maintained 
ejectment ;  Doe  dem.  Hartley  v.  Wood  [b).  As  was  ob- 
served there  (c),  the  agreement,  instead  of  granting  all  the 
ores,  metals,  or  minerals  that  were  then  existing  within 
the  land,  grants  only  such  parts  of  them  as  should  be 
found  within  the  limits,  upon  exercise  of  the  power 
given  by  the  agreement  to  search  for  and  get  the  ore : 
the  grantee  had  no  estate  or  property  in  the  land  itself, 
or  in  any  part  of  the  ore  ungot.  "  That  is  no  more 
than  a  mere  right  to  a  personal  chattel,  when  obtained 
in  pursuance  of  incorporeal  privileges  granted  for  the 
purpose  of  obtaining  it."  It  makes  no  difference  whe- 
ther the  chattel  be  in  the  land  or  upon  it :  if  the  grant 
had  been  of  500  tons  of  paving  stones  lying  on  the 
land,  no  action  for  use  and  occupation  would  have  lain 
for  either  the  close  or  the  stones.  This  is  the  same 
case.  [Lord  Denman  C.  J.  The  action  is  given  by 
Stat.  11  G.  2.  c,  19.  5.  14.  in  respect  of  "lands,  tene- 
ments, or  hereditaments."]  The  right  in  question 
comes  within  none  of  those  terms.  It  is  merely  a  right 
to  go  upon  land  and  fetch  away  a  personal  chattel.  [Lord 

(a)  April  16th.  Before  Lord  Denman  C.  J.,  Patteson  and  Cole" 
ridge  Js.  He  also  moved  for  a  new  trial,  on  the  ground  that  the  evi- 
dence of  use  and  occupation  was  insufficient,  and  on  account  of  mis- 
direction ;  but  it  is  unnecessary  to  notice  these  points  further. 

(/;)  2B.  ^  Aid.  724.  (c)  pp.  738,  9. 

Denman 
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1836.  T)enman  C.  J.  The  agreement  here  is  expressly  to 
j^^^^  grant  a  lease.]  The  lease,  if  granted,  would  have  been 
against       Qj^jy  equivalent  to  the  licence  in  'Doe  dem,  Hanley  v. 

Reynolds.  -i  ^ 

Wood  {a).  The  defendant  would  have  only  so  much  of 
the  ore  as  he  could  work  out,  the  rest  remaining  the 
property  of  the  grantor.  \_Patteson  J.  The  same  might 
be  said  as  to  the  lease  of  an  open  mine.]  Ejectment  lies 
for  an  open  mine:  but  that  has  buildings  and  other 
works,  which  may  properly  be  the  subject  of  such  an 
action  (6).  Here  nothing  of  that  kind  was  granted. 
[Lord  Denman  C.  J.  The  defendant  must  have  had 
the  occupation  of  some  land  for  the  purposes  of  this 
grant.]  The  same  argument  might  have  been  used  in 
T>oe  dem,  Hanley  v.  Wood  [a).  \_Patteson  J.  The  land- 
lord here  is  in  the  situation  of  the  owner  of  a  mine 
granting  the  whole  pit.    He  excludes  himself.] 

Cur,  adv.  *vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  The  first  point  raised  on  the  motion  for  a 
new  trial  was,  whether  the  right  to  take  minerals  can 
be  the  subject  matter  of  use  and  occupation.  If  it  may, 
having  been  expressly  demised,  though  not  by  deed, 
the  action  is  maintainable  within  the  statute  11  G.  2. 
€,  19.  The  doubt  which  occurred  to  my  brother 
Coleridge  on  the  trial  arose  from  Doe.  dem.  Hanley  v. 
Wood{e)^  where  this  Court  thought  ejectment  would 
not  lie  for  the  premises  there  sued  for,  relying  on 
various  reasons  for  that  opinion.  One  of  these  was, 
that  the  terms  of  the  indenture  did  not  amount  to  a 

(a)  2B.  ^  Aid.  724. 

(6)  See  Doe  dem.  Earl  of  Falmouth  v.  Aldersoriy  1  M.  ^  J^.  210. 
5".  C.  TyrwJi.  ^  Gr.  543. 
(c)  2  B.  ^  Aid.  724. 

grant 
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grant  of  anything  for  which  ejectment  lies,  but  merely  1836. 
to  a  permission  to  search  and  dig  for  ore.    But  it  does 

Jones 

not  seem  to  follow  that  that  permission  actually  demised  against 
and  actually  exercised  would  not  be  a  hereditament 
enjoyed  by  the  lessee;  a  hereditament  being  (in  Lord 
Coke's  well  known  words,  Co.  Litt,  6  a.)  "whatsoever 
may  be  inherited,"  "  be  it  corporeal  or  incorporeal,  real, 
or  personal,  or  mixed;"  and  the  statute  gives  this  form 
of  action  for  every  hereditament  enjoyed. 

The  evidence  of  use  and  occupation  appears  to  us 
not  only  sufficient,  but  unusually  strong  (a). 

Rule  refused. 

(a)  The  judgment  on  the  other  parts  of  the  case  is  omitted. 


Doe  on  the  several  Demises  of  Hurst,  Par-  Wednesday, 
TiNGTON,  and  Orchard,  against  Clifton 

"C^  JECTMENT  for  premises  in  Hertfordshire.    The  Ejectment  was 

*  ^         .  ••Ill  1  >  1  1  brouffht  against 

action  was  origmally  brought  on  the  several  tenant  in  pos- 
demises  of  Hurst,  Partington,  Orchard,  Thomas  Neathy  Je^er^a"  de-*^^ 
Stuhbs,  and  Thomas  Stuhhs.    In  Trinity  term  1835,  Piatt  ^''^  ^ppli^"'^ 

ation  was  made 

to  strike  out  S.'s  name,  on  affidavit  that  the  tenant  claimed  under  B.,  that  the  action  was 
defended  to  protect  ^. 's  interest  against  A.,  and  that  A.  claimed  under  a  conveyance  from 
B.,  which  was  asserted  to  be  invalid  by  reason  of  fraud. 

The  Court  granted  the  application,  though  B.,  who  was  in  the  East  Indies,  had  not 
expressly  authorised  it,  grounds  being  shewn  for  inferring  a  general  authority,  in  the 
party  making  the  application,  to  act  for  ^.'s  interest  with  respect  to  the  premises. 

And  this,  although  it  was  sworn,  in  opposition  to  the  application,  that  the  conveyance  from 
B.  to  A.  was  bona  fide  and  for  good  consideration,  that  B.  had  covenanted  for  further 
assurances  to  A.,  that  the  insertion  of  the  name  of  B.  was  necessary  to  give  legal  effect  to 
the  conveyance,  and  that  A.  was  in  circumstances  enabling  him  to  defray  the  expenses  of 
the  proceedings,  and  to  indemnify  B. 

(a)  There  was  another  cause.  Doe,  on  the  same  demises,  against 
Richard  Stubbs,  which,  as  to  all  the  points  here  noticed,  turned  upon 
nearly  the  same  facts,  and  received  the  same  decision,  as  Doe  v.  Clifton. 

obtained 
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1836.  obtained  a  rule  calling  on  the  three  lessors  of  the  plain- 
DoE  dem  ^^^^  named,  and  the  plaintilF^s  attorney  on  the 

HuBST      record,  to  shew  cause  why  the  names  of  Thomas  Neatby 

against 

CuFTON.  Stuhbs  and  Thomas  Stuhhs  should  not  be  struck  out 
of  the  declaration,  and  why  the  plaintiff's  attorney 
should  not  pay  the  costs  of  the  application.  Thomas 
Stuhhs  made  affidavit  that  he  had  not  authorised  any 
person  to  use  his  name,  that  it  was  used  against  his 
will,  and  that  he  claimed  no  title  to  or  interest  in  the 
premises  {a).  The  attorney  of  Clifton^  and  of  Richard 
Stuhhs  (h),  who  was  the  tenant  in  possession  of  part  of  the 
premises,  made  affidavit  that  the  property  had  been  de- 
vised to  Catherine  Neathy  for  life,  remainder  to  trustees 
for  Ann  Stuhhs  the  wife  of  Richard  Stuhhs  for  life,  re- 
mainder to  Thomas  Neathy  Stuhhs  in  fee ;  remainder  over, 
if  T.  N.  Stuhhs  should,  at  the  time  . of  the  death  of  Cath- 
erine  Neathy  or  Ann  Stuhhs,  be  dead  without  having  left  any 
child  or  children  of  his  body  lawfully  begotten  then  living ; 
that  Thomas  Neathy  Stuhhs  survived  both  Catherine  Neathy 
and  Ann  Sttihhs,  and  was  now  in  the  East  Indies ;  that 
the  deponent  believed  that  Hurst  and  Partington  claimed 
title  under  deeds  or  instruments  obtained  from  T 
Stuhhs  under  circumstances  which  the  deponent  was  ad- 
vised and  believed  rendered  them  invalid  for  fraud  :  that 
previous  ejectments  had  been  brought  against  Clifton, 
Richard  Stuhhs  and  others,  as  tenants  in  possession,  for 
the  same  premises,  on  the  demises  of  Hurst  and  Part- 
ington  only,  which  had  failed,  except  as  to  some  copy- 
hold premises  as  to  which  a  verdict  had  been  found  for 

(a)  Nothing  appeared  in  the  affidavits  on  either  side,  shewing  any 
interest  in  T.  Stuhbs,  besides  the  circumstance  of  his  joining  in  the  con- 
veyance. 

(b)  See  page  809.  note  (a),  ante. 

the 
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the  plaintiff,  subject  to  a  question  of  law  still  pending;  1836. 
that  in  those  actions  the  deponent  acted  nominally  as 

Doe  dera. 

attorney  for  the  defendants,  who  claimed  under  Thomas  Hurst 

ugainst 

l^eathy  Stubhs^  but  really  for  and  at  the  instance  and  Clifton. 
under  the  instruction  of  T.  N.  Stubbs,  and  for  the  pro- 
tection of  his  interest  against  Hurst  and  Partington; 
that  T.  N.  Stubbs  continued,  in  his  correspondence  with 
the  deponent,  to  express  his  anxiety  on  the  subject,  and 
had  desired  him  to  take  measures  for  the  security  of 
the  title  deeds ;  and  that  the  deponent  believed  that  the 
name  of  T,  N,  Stubbs  was  used  without  his  authority  or 
knowledge,  and  against  his  will. 

In  opposition  to  the  rule,  Partington  made  affidavit 
that  T.  N.  Stubbs  and  T,  Stubbs  had  conveyed  part 
of  the  premises  to  him  bona  fide,  and  for  a  valuable 
consideration ;  that  he  was  informed  and  believed  that 
the  insertion  of  their  names  was  necessary  to  give  legal 
effect  to  the  conveyance ;  and  that  he  was  able  to  bear 
the  expenses  of  the  ejectment  or  any  proceedings  in- 
cident thereto,  and  to  indemnify  T.  N.  Stubbs  and  T. 
Stubbs  if  he  should  be  called  on  so  to  do.    The  plain- 
tiff's attorney  also  made  affidavit  that,  since  the  deaths 
of  the  devisors  and  of  Catherine  Neatby  and  Ann  Stubbs^ 
T.  Stubbs  and  Jl  N,  Stubbs  had  by  deed  bargained,  sold, 
and  assigned  to  Partington  in  fee,  all  their  estate,  right, 
tide,  interest,  reversion,  use,  trust,  property,  claim,  and 
demand  whatsoever,  both  in  law  and  equity,  in  a  part  Oi 
the  premises,  declaring  therein  that  they  had  done  no  act 
to  incumber  the  estate,  and  that  T,  N.  Stubbs  therein 
covenanted  for  reasonable  further  assurances,  at  his 
own  expense,  by  himself  and  T.  Stubbs,  for  and  to  the 
use  of  Partington  in  fee. 


Petersdorff, 
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1836.  Petef'sdorff,  in  Trinity  term,  1835,  shewed  cause. 

^  ~  Partington  coul^  not  obtain  leave  from  Thomas  'Neathy 
Hurst       Stubbs  to  use  his  name,  on  account  of  his  absence ;  but 

against         ••        i  .  i 

Clifton.  he  claims  under  a  conveyance  from  him  and  Thomas 
Stubbs,  There  may  be  some  doubt  whether  the  con- 
veyance be  legally  complete;  and  it  is  just  that  the  party 
taking  it  should  be  allowed  to  use  the  name  of  the 
parties  conveying,  for  the  purpose  of  getting  rid  of  the 
difficulty  of  proof;  and  such  a  practice  is  very  common. 
Even  admitting  that,  where  the  parties,  whose  names 
are  so  used,  themselves  take  the  objection,  this  may 
be  sufficient  ground  for  the  Court  acceding  to  it,  here 
Thomas  Neatby  Stubbs  does  not  come  into  Court;  the 
objection  is  taken  by  the  attorney  of  a  defendant  in 
ejectment  as  the  tenant  in  possession.  In  Adams  on 
Ejectment,  it  is  said,  p.  211.  (a),  that,  "  where  demises 
are  inserted  in  the  names  of  any  parties  without  their 
authority,  the  Court  on  motion  will  order  such  demises 
to  be  struck  out  of  the  declaration,  unless  the  justice  of  the 
case  requires  their  insertion,  and  a  sufficient  indemnity  is 
gixten^  Here  the  justice  of  the  case,  and  the  sufficiency 
of  the  parties  to  indemnify,  appear  on  the  affidavits. 

Piatt  contra.  This  is  an  attempt  to  get  rid  of  the 
question  whether  the  conveyance  was  fraudulent,  through 
which  Partington  claims.  If  the  conveyance  be  not 
fraudulent,  Partington's  demise  was  sufficient.  SJPatte- 
son  J.  Has  there  been  any  instance  of  this  Court  retain- 
ing names  on  the  demise,  on  an  indemnity,  the  parties 
being  merely  trustees  ?]  No  such  instance  can  be  found. 
[Paiteson  J.    There  might  be  a  defect  in  the  convey- 

(a)  3d  edit.  (1830). 


ance, 
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ance,  owing  to  an  outstanding  term.]    Nothing  of  this  1836. 
kind  is  pretended.  " 

Doe  dera. 

Per  Curiam  [a).    This  rule  must  be  made  absolute.  Hurst 

Rule  absolute  without  costs.  Clifton. 


The  cause  was  tried  before  Tindal  C.  J.,  at  the  last  ejectment 

by  a  mortgagee, 

Spring  assizes  at  Hertford,    The  lessor  of  the  plaintiff,  a  defendant, 

not  being  the 

Orchard^  proved  a  mortgage  to  him  by  Thomas  Neathy  mortgagor,  but 

f»77.,  PI.  •  •  •!  reality  de- 

otuoos,  m  1824,  oi  his  reversionary  interest  m  the  pre-  fending  for  his 
mises,  expectant  on  the  lives  of  Catherine  Neatby  and  set"up'^a^prior 
Ann  Stubbs.  The  defendant  produced  a  mortgage  of  ^^^^f^s^^.^ 
the  same  premises  to  a  different  party,  executed  by 
T,  N.  Stubbs  in  1822.  For  the  plaintiff  it  was  con- 
tended that  T.  N,  Stubbs  himself  could  not  have  been 
permitted  to  set  up  this  prior  mortgage  against  his  own 
deed,  and  therefore  that  Clifton,  who,  as  the  plaintiff 
alleged,  held  possession  as  tenant  to  T,  N,  Stubbs^  was, 
in  like  manner,  precluded.  The  relation  of  Clifton,  as 
tenant,  to  T,  N,  Stubbs,  was  disputed ;  but  it  was  fur- 
ther urged,  and  appeared  from  the  evidence,  that  the 
action  was,  in  reality,  defended  for  the  benefit  of  T,  N. 
Stubbs;  and  the  Lord  Chief  Justice,  considering  that 
to  be  so,  held  that  the  mortgage  of  1 822  could  not  be 
set  up.  A  verdict  was  therefore  taken  for  the  plaintiff 
on  Orchard's  demise,  and  for  the  defendant  on  the 
others.  Piatt,  in  the  present  term  (b),  moved,  by 
leave  reserved,  for  a  rule  to  shew  cause  why  a  nonsuit 
shoukl  not  be  entered ;  contending  that  the  defendant 
was  not  shewn  to  be  tenant  to  71  N,  Stubbs,  and  was 
not  otherwise  identified  with  him.    And  now 

(a)  Lord  Denman  C.  J.,  LiUledale,  Patteson,  and  Williams  Js. 

(b)  April  16th.    Before  Lord  Denman  C.  J.,  Patteson  and  Cole- 
ridge Js. 

Vol.  IV.  3  H  The 
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J  836.  The  Court  (having  taken  time  to  confer  with  Tindal 

j^^^"^^      C.  J.)  said  that  the  defendant  appeared,  by  the  evi- 
HuRST      dence,  to  be  merely  a  nominal  one  for  the  benefit  of 

against 

Clifton.  T,  N,  Stubbs,  the  mortgagor  in  the  deed  under  which 
the  lessor  of  the  plaintiff,  Orchard,  claimed ;  and  that, 
as  it  was  not  competent  to  T.  N.  Stubbs  to  derogate 
from  his  own  mortgage  by  shewing  a  prior  deed,  so 
neither  could  the  defendant  for  his  benefit  («).  And 
the  rule  was  refused. 


A  mortgagor, 
in  order  to 


principal  and  interest,  on  the  mortgage  deed  of  1824,  and 
to  tax  the  costs  of  the  lessors  of  the  plaintiff,  and  why 


interest,  and  costs  in  discharge  of  the  mortgage,  and 
execute  a  reconveyance  to  T,  N,  Stubbs,  and  deliver  up 
all  deeds,  &c.,  or  why,  in  case  of  Orchard^s  refusal  so  to 


On  a  subsequent  day  of  this  term  {April  21st), 
entitle  himself   Piatt  obtained  a  rule  to  shew  cause  why  it  should  not 

to  the  benefit, 

in  a  court  of     be  referred  to  the  Master  to  ascertain  what  was  due  for 

law,  of  Stat. 
7  G.  2.  c.  20. 
s.  1.  (directing 
are-conveyance 

^^agtl^  plaintiff  ^^^^^^^  should  not  accept  the  amount  of  such  principal, 

in  ejectment, 
upon  payment 
of  principal, 
interest,  and 
costs),  must 

fendant  in  the  do,  the  money  should  not  be  paid  into  Court  to  abide 
meX the  further  order  of  the  Court;  and  why  proceedings 
notluciTd^e!  should  not  be  stayed  in  the  meantime.  The  affidavits 
fendant,  the      -j^  support  of  the  rule  stated  the  circumstances  of  the 

Court  Will  not 

interfere,  either  above-mentioned  trial ;  that  T.  N,  Stubbs  was,  and  had 

under  the  sta- 
tute, or  in  the    for  several  years  been,  in  India ;  that  he  was  the  party 

exercise  of  its 

general  power    who  had  a  right  to  redeem  the  mortgage  ;  that  no  suit 

over  actions  in    .  .  n       ■,  t  i  i 

the  Court.  ^  equity  was  pendmg  to  foreclose  or  redeem  ;  and  that 
the^fjjectnfent  judgment  was  not  signed  in  either  cause.  The  attorney 
brou^X^         ^^^^  S^^^  instructions  for  this  application  made  affidavit 

against  the 
tenant  of  the 
mortgagor,  and 

the  Judge,  at  the  time  of  the  trial,  treated  the  defendant  as  such  tenant,  and  decided  upon 
the  evidence  accordingly. 


that  he  was  duly  authorized  to  act  for  T,  N,  Stubbs  in 


(a)  See  Doe  dem.  Ogle  v.  Vickers,  ante,  p.  782. 


this 
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this  behalf.     In  Trinity  term  following,  June  11th,  1836*. 

1836,  .  j^^^  ^Qm, 

Hurst 

against 

Kelly  and  Petersdorff  shewed  cause.     This  is  an  Clifxom; 
application  under  stat.  7  G.  2.'  c,  20.  s.  1. ;    but  that 
statute  applies  only  where  the  person  having  right  to 
redeem  "  shall  appear  and  become  defendant"  in  the 
action  of  ejectment. 


Platt^  contra.  The  intention  of  the  act  was  that  the 
mortgagee  should  obtain  only  principal,  interest,  and 
costs,  but  not  the  land  itself.  This  intention  will  be 
defeated  if  such  an  objection  prevail ;  and  especially 
as  the  mortgagor  was  identified  with  the  defendant  at 
the  trial.  The  case  is  clearly  within  the  equity  of  the 
statute.  The  application  is  on  behalf  of  the  mortgagor. 
At  all  events,  the  Court  may  suspend  the  proceedings, 
by  its  general  power. 

Lord  Denman  C.  J.  We  might,  perhaps,  wish  that 
we  had  the  power  which  the  applicant  contends  that 
we  have ;  but  we  have  none  such,  directly  or  indirectly. 
The  applicant  does  ^not  answer  the  requisite  which  the 
statute  makes  essential,  and  for  which  there  are  good 
reasons.  If  we  have  not  the  direct  power,  under  the 
statute,  neither  can  we  exercise  such  a  power  indirectly, 
for  the  sake  of  doing  justice  in  a  particular  case. 

LiTTLEDALE  J.  It  is  reasonable  enough  that  the 
applicant  should  be  relieved  upon  payment  of  principal, 
interest,  and  costs :  but  the  question  is  whether  this 
Court  has  the  power  to  give  such  relief.  The  courts, 
for  many  years,  have  endeavoured  to  save  expense  in 

3  H  2  .^ro- 
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18S6. 

Doe  dem. 
Hurst 
against 
Clifton. 


proceedings  arising  from  mortgages ;  but,  in  the  case 
of  ejectment,  their  power  is  defined  by  statute.  One 
condition  is,  that  the  mortgagor  should  make  himself 
defendant:  that  is  a  preliminary  without  which  this 
Court  has  no  jurisdiction,  any  more  than  it  would  have 
to  relieve  against  a  forfeiture  for  non-payment  of  rent. 


Patteson  J.  The  words  of  the  statute  are,  "  and 
who  shall  appear  and  become  defendant  or  defendants 
in  such  action."  This  applicant  has  not  become  a  de- 
fendant. I  do  not  see  how  we  could  exercise  any 
equitable  jurisdiction  here,  without  utterly  disregarding 
the  statute  («). 

Rule  discharged  {b). 


(a)  Witliams  J.  was  absent, 

{b)  See  Doe  dem.  Tubb  v.  Roe,  4  Taunt.  887. 


Doe  on  the  several  Demises  of  Danson  and 
jprUM,  Others  against  Parke. 


A.,  being  JgJECTMENT  for  messuages  and  lands  in  Cumber- 

simple  *of  cu^s-  land*    There  were  six  demises.    The  three  first 

SVassed  were  laid  on  the  10th  of  June  1826,  and  were,  first,  by 

sde^wftb  sur^^  Jo7z?i  Danson ;  secondly,  by  William  Blendall,  Thomas 

render  and  Bowes,  and  Rtchard  Mellon;  thirdly  by  Blendall  and 

admittance,  '  -  ^  ^ 

became  bank-    Mellon,  only.    The  Other  three  demises  were  hy  John 

rupt,  and  the 

commissioners    Danson,  by  Blendall,  Bowes,  and  Mellon,  and  by  Blendall 

stssi^ncd  the 

land  to  the       and  Mellon,  and  were  laid  on  the  10th  of  March  1832, 

assignees. 

Afterwards  the  bankrupt  died ;  and,  after  that,  the  assignees  were  admitted. 

Ejectment  being  brought,  on  the  demises  of  the  bankrupt's  heir-at-law,  and  of  the 
assignees,  both  laid  between  the  bankrupt's  death  and  the  admission,  Held,  that  the  plaintiff 
must  recover  on  one  or  the  other  demise ;  for  that  the  title  was  not  in  abeyance  j  but,  if  the 
assignees'  title  was  not  perfect,  it  was  in  the  heir. 
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On  the  trial  before  Parke  B.  at  the  last  Carlisle  assizes,  1836. 
it  appeared  that  the  premises  were  customary  freehold,     ^  ~ 
and  that,  by  the  custom,  they  passed  by  deed  of  bargain  Danson 
and  sale  presented  and  enrolled  at  the  manor  house  pIrke, 
with  surrender  and  admittance.    John  Danson  was  in 
possession  in  1790;  and  his  admission  in  that  year  was 
produced.    It  was  further  proved,  on  the  part  of  the 
plaintiff,  that  John  Danson  continued  in  possession  up 
to  the  27th  of  February  1821,  on  which  day  a  com- 
mission of  bankruptcy  issued  against  him,  and  Blendall^ 
Bowes,  and  Mellon  were  appointed  assignees.  By 
bargain  and  sale  of  the  iOth  of  April  1821,  duly  en- 
rolled in  Chancery,  the  premises  were  assigned  to  them 
by  the  commissioners.   The  defendant  claimed  through 
a  party  who  came  into  possession  at  a  later  period  in 
1821,  under  an  equitable  mortgage;  but  no  evidence 
was  offered  of  the  title  of  such  party.    The  said  John 
Danson  died  in  1830,  leaving  his  son,  John  Danson^ 
his  heir-at-law;  and  Bowes  died  between  April  1832 
and  April  1833.    On  the  3d       July  1835,  Blendall 
and  Mellon  were  admitted,  and  the  admission  was 
signed  by  the  lord  of  the  manor.    On  this  evidence, 
the  learned  judge  directed  a  verdict  for  the  plaintiff,  on 
the  demise  of  John  Danson  in  1832. 


W,  H,  Watson  now  moved  {a)  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  be  had  for  misdirection.  The  proof  given  on 
the  part  of  the  plaintiff  shewed  that  the  title  was  not 
perfected  in  the  assignees;  for  the  assignment  passes 
nothing  without  surrender  and  admittance;  and,  even 

(a)  Before  Lord  D  man  C.  J.,  Littledate,  Patteson,  and  Cole- 
Hdge  Js. 

3  H  3  supposing 
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1836.  supposing  the  admittance  in  1835  to  be  evidence  of  a 
Doe  dera  Surrender  assented  to  by  tlie  lord,  it  did  not  prove 
Danson      a  surrender  before  the  day  of  the  latest  demise,  the  lOthi 

against 

Parke.  of  March  1832.  It  has  never  been  decided  that  a 
surrender  and  admittance  have  relation  back  to  the 
bargain  and  sale,  in  the  case  of  customary  freeholds ; 
though  that  is  the  case  as  to^  copyholds  {a).  "  Cus- 
tomaryhold"  is  first  mentioned  in  the  bankrupt  act 
6  G  4.  c.  16.  ss.  64,  68,  &c.  On  this  ground  the  learned 
Judge  directed  the  verdict  to  be  taken  upon  the  demise 
of  the  heir-at-law.  But  the  assignment  devested  the 
title  of  the  bankrupt  and  his  heir;  and  the  plaintiff 
producing  the  proceedings  in  bankruptcy  could  not 
dispute  their  effect.  And,  indeed,  the  provison  of  stat. 
49  G.  3.  c.  121.  ss.  10.  seems  to  apply.  \_Littledale  J. 
You  say  the  title  was  in  a  sort  of  neutral  state.]  It 
was  so  :  either  as  an  inchoate  title  in  the  commissioners, 
or  as  an  anomalous  instance  of  a  title  in  abeyance,  under 
the  peculiar  operation  of  the  bankrupt  laws.  [Lord 
Denman  C.  J.  A  party  who  has  a  possession  of  twenty 
years  has  a  title  against  any  one  coming  in  after,  unless 
the  latter  shews  title  (6).  The  question  is,  as  to  the 
effect  of  what  has  been  done  under  the  bankruptcy.] 

Cur.  adv.  mlt. 

Afterwards  in  this  term  {Maij  5th)  Lord  Denman  C.  J. 
delivered  the  judgment  of  the  Court. 

We  do  not  consider  that  the  defendant  can  raise  any 
question  on  stat.  49  G.  3.  121.  s.  10.  The  plaintiff 
must  recover  in  one  way  or  the  other.  Either  the 
bankrupt  had  not  parted  with  the  land,  and  then  the 

(a)  See  Farher  v.  Sleeke,  Cro.  Car.  568. 

(6)  See  Doe  (km.  Smith  v.  Webber,  1  J.     E.  119. 

plaintiff 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


819 


plaintiff  must  recover  on  the  demise  of  the  heir-at-law;  18S6. 

or  he  had  parted  with  it.  and  then  the  title  of  the  assi^j- 

nees  is  good.  «  Dansox 

against 

Kule  refused.  Parke. 


Atkins  and  Another  against  Owen.  5^*2ist 

ASSUMPSIT  for  money  had  and  received.    Plea,  If  a  party  re- 
ceiving a  bill 

general  issue.  The  plaintiffs  having  been  nonsuited  payable  to 
by  reason  of  their  not  producing  in  evidence  a  bill  purpo'se^of 
alleged  to  have  been  misapplied  by  the  defendant,  the  dorsTcffo/"" 
Court,  on  motion  for  a  new  trial,  in  Michaelmas  term  P^^^"* 

'  '  procures  the 

1834-,  held  the  nonsuit  risjht,  but  granted  a  rule  nisi  indorsement, 

pays  in  the  bill 

for  a  new  trial,  on  affidavits  (a).    The  rule  was  made  to  his  own  ac- 
count at  his 

absolute  in  last  Hilary  term,  January  18th  {h) ;  and  the  banker's,  with 

intent  to  ap- 
propriate the  proceeds,  and,  before  the  bill  is  due,  draws  upon  such  account  (though  not  spe- 
cifically upon  the  credit  of  the  bill),  and  his  draft  is  honoured,  an  action  of  trover  may  be  com- 
menced against  him  before  the  bill  is  due,  but  not  an  action  for  money  had  and  received. 

(a)  Jtkins  v.  Owen,  2A,^E.  35. 

(b)  The  motion  was  made  on  an  aflSdavit  by  the  plaintiff's  attorney.  Plaintiff  having 
that,  as  soon  as  he  found  that  the  action  was  likely  to  come  on,  he  com-  been  nonsuited 

menced  inquiries  to  ascertain  in  whose  hands  the  bill  was,  and  that,  upon  ?^  ?' 

*             _                                                  J              7   r  ducing  a  do- 
discovering  this,  he  immediately  made  efforts  to  obtain  it,  through  a  per-  cument  on  the 
son  who  promised  to  procure  it ;  that  deponent  obtained  it,  but  too  late  t^i^l>  Court 

for  the  trial,  and  that  he  had  it  now  in  his  possession.  aside  the 

^  nonsuit,  on 

payment  of 

Barstow  shewed  cause.  •  The  plaintiff's  attorney  might  have  withdrawn  ^-'osts,  upon  the 

the  record ;  and,  as  the  matter  now  stands,  there  is  not  a  verdict  against  of^th^'^pla^ntHF's 

the  plaintiff,  but  only  a  nonsuit.    There  is  no  precedent  for  setting  a  attorney,  that 

nonsuit  aside  under  such  circumstances.     [Lord  Denman  C.  J.     Is  attor- 
ney, *'  as  soon 

there  any  precedent  for  refusing?]    In  Shillito  v.  Theed,  6  Bing.  753.,  found 

a  nonsuit  was  set  aside  on  payment  of  costs,  upon  the  ground  of  the  that  the  action 

absence  of  a  material  witness ;  but  the  witness  had  been  subpoenaed.         likely  to 
TT  ...  1    .„    ,       ,  .  ^      ,   come  on,"  had 

Here  no  mquiries  were  commenced  till  the  plaintiff's  attorney  found  commenced 

the  inquiries  to 
ascertain  in 

whose  hands  the  document  was,  and,  upon  discovering  this,  had  immediately  (through  a 
person  who  promised  to  procure  it)  made  efforts  to  obtain  it,  but  had  obtained  it  too  late 
for  the  trial,  and  now  had  it. 

3  H  4  cause 
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cause  was  again  tried  at  the  last  Exeter  assizes,  before 
Littledale  J,  On  this  trial,  it  appeared  that  a  bill  of 
exchange  for  100/.  had  been  remitted  to  the  plaintiffs  in 
discharge  of  a  debt  due  to  them  from  Studdy ;  that  the 
bill  (now  given  in  evidence)  was  payable  to  the  order  of 
Studdy,  sixty  days  after  sight ;  that  the  plaintiffs  handed 
the  bill  to  the  defendant,  in  order  that  he  might  get  it 
indorsed  for  them  by  Sluddy ;  and  that  the  defendant 
got  it  so  indorsed,  paid  it  to  his  own  account  at  his 
bankers'  (indorsed  to  them),  and  claimed  a  right  to  re- 
tain the  proceeds.  It  also  appeared  that  the  bankers  had 
placed  the  bill,  in  the  usual  way,  to  the  defendant's 
credit;  and  that  the  defendant,  after  paying  in  the  bill, 
had  drawn  upon  his  account  at  the  bankers',  though  not 
specifically  on  the  credit  of  this  bill.  He  had  frequently 
been  allowed  to  overdraw  his  account  at  the  bankers', 
and  it  was  overdrawn  when  this  bill  was  paid.  They 
charged  interest  upon  it,  by  reason  of  the  amount 
having  been  advanced  before  it  became  due.  The  bill 
when  paid  in  was  not  accepted;  the  bankers  in  due 
course  forwarded  it  for  acceptance  and  for  payment.  It 

the  trial  was  likely  to  come  on.  It  is  not  said  that  there  was  any  appli- 
cation to  the  defendant.  No  dates  are  given  in  the  affidavit.  The 
plaintiff's  attorney  must  be  taken  to  have  known,  throughout,  the  neces- 
sity of  producing  the  bill.  [Lord  JDenman  C.  J.  It  was  a  very  strict 
application  of  the  rule.]  No  breach  of  faith  is  imputed  to  the  defendants. 
At  least  it  should  be  made  a  condition  of  the  rule  that,  if  the  defendant 
choose  to  pay  the  money,  the  plaintiff  shall  pay  the  costs  of  the  former 
trial. 

Sir  W,  W.  Follett,  contr^,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  There  is  no  danger  here  of  our  setting  a  bad 
precedent.    The  rule  must  be  made  absolute,  on  payment  of  costs,  j 

Littledale  and  Williams  Js.  concurred.    (Coleridge  J.  was  absent). 

Rule  absolute  on  payment  of  costs. 

remained 
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remained  in  their  books  to  the  defendant's  credit,  all 
the  time  it  was  running.  The  action  was  commenced 
before  the  bill  became  due,  and  the  learned  Judge,  on 
that  account,  directed  a  nonsuit,  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiffs. 

Crowder  now  moved  accordingly.     Trover  would 
clearly  have  lain ;  and  the  defendant  is  liable,  under 
the  circumstances,  in  an  action  for  money  had  and  re- 
ceived, though  the  bill,  not  being  due,  had  not  actually 
been  turned  into  money  when  this  action  was  com- 
menced.   It  passed  as  money  in  the  account  on  which 
the  defendant  drew,  and  that  is  sufficient.    In  Beed  v„ 
James  {a),  where  a  creditor  issued  execution  against  his 
debtor's  goods,  and  took  a  bill  of  sale  of  them  from  the 
sheriff,  it  was  held  that  the  assignees  of  the  debtor  (who 
had  committed  acts  of  bankruptcy  before  the  execution) 
might  sue  the  execution  creditor  for  money  had  and 
received,  though  the  goods  had  not  in  fact  been  turned 
into  money.    Here,  if  the  defendant  had  got  the  bill 
discounted,  there  could  be  no  doubt  as  to  the  form  of 
action  ;  and  he  might  have  done  so.    It  would  not  lie 
in  his  mouth,  in  such  a  case,  to  say  that  the  bill  was 
not  yet  due,  when  he  could  not  deny  that  he  had 
received  the  money  on  it.   The  same  would  be  the  case 
if  he  had  pledged  the  bill.    It  has  in  fact  been  turned 
into  money,  since  it  has  gone  to  the  credit  side  of  his 
account.    When  a  party,  having  bills  in  the  hands  of 
his  banker,  draws  generally  upon  his  account,  each  bill 
is  in  fact  drawn  upon.    If  an  insurance  broker  adjusts 
a  loss  upon  a  policy,  and  the  underwriter  gives  him 

(a)  1  Stark.  N.  P.  C.  134. 

credit 


1836. 


Atkins 

af^ainst 
Owen., 
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IS 36.  credit  in  account,  or  a  bill,  for  the  amount,  the  assured 
Atkins  recover  against  such  broker  for  money  had  and 

against  received,  although  no  money  may  have  come  to  his 
hands ;  Andrew  v.  Uohinson  (a),  Wilkinson  v.  Clay  (h), 
{Fatteson  J.  In  such  cases,  by  the  course  of  dealing, 
the  broker  must  be  taken  to  have  admitted  the  receipt 
of  money  (c) ;  if  the  underv^^riter  fails,  it  is  not  open  to 
the  broker  to  defend  himself  by  saying  that  money  has 
not  passed  :  that  is  the  ground  of  decision.)  The  like 
ground  exists  here. 

Lord  Denman  C.  J.  The  defendant's  conduct  ap- 
pears to  have  been  such,  that  I  should  have  been 
happy  if  we  could  have  granted  this  rule;  but  if  it 
is  evident  that  the  action  does  not  lie,  it  would  be  a 
waste  of  time  to  do  so.  Trover  would  clearly  have 
lain ;  but  a  different  form  has  been  adopted ;  and,  view- 
ing the  case  as  if,  at  the  present  moment,  a  bill  not 
yet  due  were  taken  by  the  defendant  and  handed  to  his 
banker,  what  money  is  had  and  received  to  the  use  of 
the  plaintiff?  The  defendant  receives  credit  in  his 
bankers'  books  on  the  expectation  that  the  bill  will  be 
paid.  If  it  is  not  paid,  and  he  is  held  liable  in  this 
action,  he  may  have  to  repay  the  amount  twice  over, 
being  liable  also  to  the  banker.  His  being  a  wrong- 
doer cannot  vary  this  view  of  the  case. 

LiTTLEDALE  J.  coucurrcd. 


Patteson  J.  I  am  of  the  same  opinion.  Tiiis  is  a 
case,  not  of  money  had  and  received  to  the  use  of  the 

(a)  3  Camp.  199.  {h)  6  Taunt.  110. 

(c)  See  Scott  v.  Irving,  1  B,  cf  Ad.  605.  and  the  cases  there  cited. 

plaintiflP, 
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plaintiff,  but  money  lent  by  the  banker  to  the  defendant.  1836. 
The  case  is  as  my  Lord  has  put  it.  ' 

*'  Atkins 

against 
Owen. 

Coleridge  J.  concurred. 

Rule  refused. 
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Bellwortki/,  in  a  replevin  bond.  The  distress  was 
stated  to  have  been  of  great  value,  to  wit  lOOOZ.,  and 


Jeffery  afrainst  Edmund  Pollexfen  Bastard,  Thursday, 

^  Apnl  21  St. 

Esquire. 

ASE  against  the  late  sheriff  of  Devon^  for  taking  In  taking  sure- 

tiGS  in  ^ 

insufficient  sureties,  Thomas  Hallett  and  William  pievin  bond, 

the  sheriff  is  to 
exercise  a  rea- 
sonable discre- 

gica.t  vaiuc,  x,Kj  vv.i,  xv/v^v/./.,  tion  in  deciding 

to  have  been  taken  for  arrears  of  rent,  to  wit  75/. ;  and  "p°"  their  suffi. 

ciency ;  and,  m 

it  was  alleged  that  the  now  plaintiff  recovered  in  the      action  for 

*  ^  taking  insuffi- 

replevin  suit  75/.  arrears  of  rent,  and  159/.  costs;  and  cient sureties, it 

is  for  the  jury  to 

that,  by  the  sheriff's  default,  the  now  plaintiff  lost  the  decide  whether 
benefit  of  the  distress,  and  failed  to  recover  his  costs,  such  discretion 
&c.  First  plea,  that, before  the  taking  of  T,  H,  and  W,  B,  sheriff 
as  such  sureties,  to  wit,  on  &c.,  the  defendant,  as  such  replevin 

'  '  '  '  clerk  IS  not 

sheriff  &c.,  "  instituted  and  made  a  due,  and  proper,  ^^und,  to  go 

'  '  r    r    '  out  of  the  office 

to  make  in- 
quiries ;  but,  if  the  sureties  are  unknown  to  him,  he  ought  to  require  information,  beyond 
their  own  statement,  as  to  their  sufficiency. 

Where  persons  of  respectable  appearance  are  brought  to  the  replevin  clerk  as  sureties  by 
the  attorney's  clerk  on  behalf  of  the  party  replevying,  their  circumstances  being  unknown 
both  to  the  attorney's  clerk  and  to  the  replevin  clerk,  and  the  latter  causes  the  sureties  to 
make  affidavit  in  detail  as  to  their  sufficiency,  with  which  he  is  satisfied,  and  an  action  is 
afterwards  brought  against  the  sheriff  for  taking  insufficient  sureties,  the  jury  may  properly 
find  that  the  inquiry  made  does  not  excuse  the  sheriff. 

On  the  trial  of  such  an  action,  the  bond,  but  not  its  amount,  being  admitted  on  the 
pleadings,  evidence  was  gone  into  on  both  sides,  upon  the  question  whether  or  not,  under 
the  circumstances  above  stated,  the  replevin  clerk  had  used  reasonable  caution.  The  re- 
plevin bond  was  referred  to  by  both  parties  during  the  trial,  and  was  stated  to  have  been 
taken  in  double  the  value  of  the  goods;  and  it  was  in  court,  ready  to  be  produced;  but, 
by  an  oversight,  the  plaintiff  did  not  formally  put  it  in,  nor  was  it  expressly  noticed  as  a  part 
o\  the  evidence  in  the  cause,  till  a  verdict  had  been  given  for  the  plaintiff.  The  Judge 
stating  to  the  Court  that  he  considered  it  as  in  effect  put  in  :  Held,  on  motion  to  enter  a 
verdict  for  nominal  damages  for  want  of  proof  of  the  bond,  or  other  evidence  of  the  value 
of  the  goods,  that  the  bond  must  be  considered  as  having  been  in  effect  proved  at  the  trial. 

In  an  action  against  the  sheriff  for  taking  insufficient  sureties  in  a  replevin  bond,  the 
penalty  of  the  bond  is  the  limit  of  damages. 

and 
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1836.  and  reasonable  inquiry  into  the  circumstances,  estate, 
'  substance  and  condition  "  of  T,  H,  and  W,  B..  in  order 

Jeffery  ' 

against  to  ascertain  whether  they  and  each  of  them  was  and 
Bastard. 

were  a  good  and  sufficient  surety  and  sureties  ;  and 
that,  upon  such  inquiry,  and  at  the  time  of  their  be- 
coming sureties,  each  of  them  "  appeared  to  the  de- 
fendant, as  such  sheriff  as  aforesaid,  to  be,  and  at  that 
time  ostensibly  was,  a  good,  able,  sufficient  and  respon- 
sible pledge  and  surety,"  &c.  Verification.  Second 
plea,  that  T.  H,  was  a  good  surety.  Verification.  The 
replication  traversed  the  above  statements  in  the  two 
pleas  respectively,  and  tendered  issue  to  the  country. 
Joinder.  On  the  trial  before  Littledale  J.,  at  the  last 
Spring  assizes  at  Exeter,  evidence  was  given  for  the 
plaintiff,  to  shew  the  condition  in  life  of  the  sureties ; 
and  the  defendant  then  proved  that,  on  October  24th, 
the  day  before  the  time  for  replevying  expired,  the 
clerk  of  the  attorney  for  Leatt,  the  party  replevying, 
came  to  the  office  of  Drake,  the  defendant's  replevin 
clerk  at  Exeter  (who  now  gave  evidence  for  the  defend- 
ant), and  tendered  the  two  sureties.  Drake  questioned 
them  at  first  separately,  and  afterwards  together,  as  to 
their  property,  and  took  down  the  answers.  They  had 
the  appearance  of  small  farmers.  Drake  did  not  know 
them ;  nor  did  it  appear  that  the  attorney's  clerk  had 
any  personal  knowledge  of  them.  The  examination 
lasted  half  an  hour.  Drake  finally  took  affidavits  from 
the  sureties,  which  were  as  follows  :  — 

«  Thomas  Hallett,  of  Ottery  St.  Mary  (a),  in  the 
county  of  Devon,  yeoman,  maketh  oath  and  saith  that 
he  resides  in  the  parish  of  O.  St,  M.  in  the  said  county, 

(a)  About  thirteen  miles  from  Exeter, 

on 
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on  a  leasehold  property  held  under  Sir  John  Kennaway  1836. 
Bart,  for  a  term  of  ninety-nine  years  determinable  on  " 

Jeffery 

three  lives.    That  the  said  lease  was  granted  to  him  against 

Bastard. 

by  the  said  Sir  J,  K,,  and  this  deponent  has  farmed  the 
property  ever  since,  and  is  now  in  the  possession  and 
enjoyment  thereof.  That  there  is  a  dwelling  house 
upon  it,  in  which  this  deponent  and  his  family  reside, 
and  the  furniture  therein  is  his  own  property ;  and  this 
deponent  further  saith  that  there  is  no  mortgage  or 
charge  on  the  said  property  or  furniture,  and  that  he 
is  the  sole  and  exclusive  possessor  thereof.  And  this 
deponent  further  saith  that,  under  the  will  of  his  late 
uncle  Henry  PooJce,  he  is  entitled  to  the  sum  of  100/. 
payable  on  the  death  of  his  mother,  now  aged  seventy- 
three,  and  that  the  trustee  under  the  said  will  is  George 
Barne  Esquire,  of  Tiverton  in  the  said  county:  and 
this  deponent  further  saith  that  he  is  worth,  over  and 
above  what  debts  he  owes,  the  clear  sum  of  160/.  and 
upwards. 

"  And  this  deponent,  William  Bellisoorthy  of  Rock' 
heare  {a)  in  the  said  county,  yeoman,  maketh  oath  that 
he  is  a  housekeeper  in  the  parish  of  R,  aforesaid;  that 
he  is  the  owner  of  the  fee-simple  of  a  cottage,  formerly 
two  cottages,  in  B,,  aforesaid,  and  an  orchard  or  garden 
thereto  belonging,  now  occupied  by  Francis  Marker  at 
the  annual  rent  of  Bl.  5s. ;  that  there  is  no  mortgage  or 
charge  on  the  said  property ;  and  this  deponent  is  the 
sole  and  exclusive  possessor  thereof :  and  this  deponent 
lastly  saith  that  he  is  worth,  after  all  his  debts  are  paid, 
the  clear  sum  of  160/." 

Drake  stated  at  the  trial  that  this  was  the  course  he 

(a)  About  six  miles  from  Exeter, 

always 
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always  took  in  such  cases :  that  he  required  the  affi- 
davits because  he  knew  nothing  of  the  parties  :  and  that, 
at  the  time,  he  was  quite  satisfied  in  his  judgment  that 
they  were  responsible  people.  He  also  stated  that  the 
replevin  bond  was  taken  in  double  the  value  of  the 
goods.  The  learned  Judge  expressed  his  opinion  that 
this  examination  was  not  sufficient,  and  that  inquiry 
ought  to  have  been  made  on  behalf  of  the  sheriff  among 
persons  who  had  means  of  knowing  the  sureties.  No 
witness  acquainted  with  the  circumstances  of  Hallett 
and  Belhwrthy  was  called  for  the  defence.  The  plain- 
tiff had  a  verdict  for  1 60/. 

Crawder  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  ground  of  mis- 
direction ;  or  why  the  damages  should  not  be  reduced 
to  nominal  ones,  on  the  ground  after  mentioned.  The 
inquiry  was  sufficient  under  the  circumstances.  The 
sureties  were  presented  by  the  clerk  of  an  attorney 
known  in  the  town;  and  the  replevin  clerk  was  not 
bound  to  enter  upon  an  investigation  at  two  distant 
places  before  granting  the  replevin^  The  affidavits 
are  available  as  shewing  the  minute  inquiry  to  which 
the  parties  had  been  subjected.  The  statements  in 
them  are  very  precise,  and  mention  the  names  of  known 
individua  s,  whom  the  parties  would  not  refer  to  falsely 
upon  oath.  [Lord  Denman  C.  J.  These  are  mere 
voluntary  affidavits.]  In  Hindle  v.  Blades  {a)  it  was 
held  that  the  sheriff  was  not  bound  to  warrant  the  suf- 
ficiency of  the  sureties  :  Saunders  v.  Darling  (b)  was 
there  cited,  where  it  is  said  that  slight  evidence  of  in- 
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Jeffkry 
against 
Bastard. 


{a)  5  Taunt.  225.    1  Marsh.  27- 


(b)  Bull.  N.  P.  60. 

sufficiency 
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sufficiency  is  enough  to  throw  the  onus  of  proof  on  1836. 
the  sheriff,  "  for  the  sureties  are  known  to  him,  and  he 

Jeffery 

is  to  take  care  that  they  are  sufficient."     But  Mans-  against 

1*11  /\  Bastard. 

field  C.  J.  said,  "  1  cannot  think  the  statute  [a]  meant 
to  throw  on  the  sheriff  this  onus : "  and  Heath  J.  ob- 
served, —  "  The  mischief,  before  the  statute,  was,  that 
the  sheriff  used  to  accept  mere  men  of  straw  for  sure- 
ties. But  the  sheriff  cannot  cast  up  the  man's  accounts 
to  see  the  real  state  of  his  property."  [Lord  Den^ 
man  C.  J.  There  a  prima  facie  case  of  respectabiUty 
appeared.  Littledale  J.  In  this  case  the  replevin  clerk 
said  that  he  took  affidavits  because  he  knew  nothing  of 
the  parties.]  They  appeared  to  be  small  farmers  and 
respectable  persons.  {^Coleridge  J.  How  could  the 
credit  and  apparent  respectability  of  the  parties  be  as- 
certained by  examining  themselves?  If  the  attorney's 
clerk  had  known  any  thing  of  them,  he  might  have 
been  questioned ;  but  they  appear  to  have  been  strangers 
to  him.]  It  would  have  been  seen  on  the  examination 
of  the  parties  whether  they  prevaricated,  or  were  unable 
to  answer  any  particular  inquiry.  The  mere  addition  of 
the  attorney's  clerk,  or  some  other  vouchee,  who  might 
or  might  not  be  known  at  the  sheriff's  office,  would 
not  much  advance  the  case.  The  replevin  clerk  is  not 
bound  to  go  out  of  the  office  to  make  inquiries ;  and 
it  was  for  the  jury  to  say  whether  a  reasonable  dis- 
cretion had  been  exercised  in  the  inquiry  made  there. 
The  learned  Judge  led  them  to  suppose  that,  in  point 
of  law,  the  inquiry  proved  was  insufficient.  The  case 
would  be  different  if  the  sheriff  had,  within  his  office, 
means  of  knowing  that  the  surety  was  insufficient ;  as 

(«)  U  G.  2.  c.  19.  23. 

in 
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in  Scott  V.  Waithman(a\  where  writs  against  one  of 
the  sureties  had  passed  through  the  sheriff's  hands, 
Abbott  C.  J.  there  said  that  if  the  sheriff,  "  having  the 
means  within  his  power  of  informing  himself,"  neglected 
to  use  them,  he  was  responsible.  That  must  signify 
means  within  his  reach  as  sheriff,  within  his  office : 
otherwise  the  qualification  seems  unnecessary ;  for  the 
sheriff,  like  any  other  man,  would  of  course  have  means 
within  his  power  of  inquiring  at  a  distant  place.  Sut- 
ton V.  Waite  {b)  also  shews  that  the  duty  of  the  sheriff 
is  not  such  as  the  plaintiff  here  would  represent  it ;  and 
Park  J.  there  relies  upon  the  expressions  of  Heath  J.  in 
Hindle  v.  Blades  (c). 

But  further,  the  damages  ought  to  be  reduced.  The 
value  of  the  goods  replevied  was  not  proved.  It  was 
said  to  be  admitted  by  the  plea;  but  the  declaration 
only  lays  it  under  a  videlicet,  at  1 000/.  A  witness  stated 
that  the  bond  was  taken  in  double  the  valuje  of  the 
goods;  but  the  bond  itself  was  not  given  in  evidence, 
nor  particularly  adverted  to  till  after  the  verdict.  It 
was  a  mistake,  but  fatal  to  the  plaintiff's  right  to  re- 
cover any  but  nominal  damages.  \_Littledale  J.  The 
bond  lay  on  the  table  of  the  Court.  I  considered  it  as 
being  substantially  put  in.] 


Elliott^  for  the  plaintiff,  made  a  cross  motion  to  in- 
crease the  damages,  contending  that  the  amount  of 
damage  alleged  in  the  declaration  to  have  accrued  by 
the  sheriff's  default  was  admitted  by  the  plea;  and 
that,  as  against  the  sheriff,  the  right  to  recover  was  not 


(a)     Stark.  N.  P.  C.  168. 

(c)  5  Taunt.  225.    1  Marsh.  27. 


(6)  8  JB.  Moore,  27. 


limited 


IN  THE  Sixth  Year  of  WILLIAM  IV.  829 


limited  by  the  penalty  of  the  bond.  [^Liitledale  J.  The 
penalty  is  the  limit  in  all  such  cases]. 

Lord  Denman  C.  J.  It  is  admitted  that  the  sureties 
were  insufficient ;  the  only  question  is,  whether  the 
defendant  made  a  proper  and  reasonable  inquiry. 
The  only  law  to  be  collected  from  the  cases  is  that 
which  was  laid  down  by  Abbott  C.  J.  in  Scott  v.  Waith- 
man  (a),  namely,  that  the  sheriff  is  to  exercise  a  reason- 
able discretion  and  caution  in  receiving  sureties.  Whe- 
ther he  has  done  so  or  not,  is  a  question  for  the  jury  in 
each  case ;  and  the  law  cannot  be  laid  down  with  more 
particularity.  If  the  learned  judge  in  this  case  had  left 
it  to  the  jury,  as  law,  that,  under  the  circumstances,  the 
sheriff's  clerk  could  not  have  made  a  sufficient  inquiry, 
there  might  have  been  ground  for  this  application; 
but  he  did  no  more  than  make  a  strong  observation 
upon  the  case  before  him.  And,  if  the  fact  was  that 
the  sureties  were  utterly  insufficient,  that  they  were 
brought  to  the  office  by  the  attorney's  clerk,  and  that 
no  inquiry  was  instituted  beyond  the  receiving  of  such 
answers  as  they  chose  to  give,  no  judge  would  direct 
a  jury,  and  no  jury  should  say,  that  a  proper  discretion 
was  exercised  in  receiving  those  sureties.  That  being 
so,  the  sooner  we  make  an  end  of  the  course  of  pro- 
ceeding which  was  said  here  to  be  usually  adopted,  the 
better :  otherwise  it  may  be  said  that,  wherever  the 
parties  live  at  such  a  distance  that  the  sheriff  cannot 
personally  know  of  their  circumstances,  no  further 
inquiry  is  necessary  than  to  receive  their  own  statement. 
There  must,  in  any  such  case,  be  some  other  means  of 


1836. 


Jeffery 
against 
Bastard. 


(«)  3  Siark.  N.  F.  C.  168. 

Vol,  IV.  3  I  inquiry, 
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1836.      inquiry,  as  for  example,  by  the  attendance  of  a  person 
from  the  neighbourhood  in  which  the  sureties  live ;  and 

Jkffery 

against       here  the  sheriff,  if  he  had  use4  such  means,  would  have 

Bastar£>» 

the  benefit  Mansfield  C.  J.'s  observation  in  Hindle  v„ 
Blades  (a) :  "  Suppose  the  sheriff  had  taken  an  eminent 
banker  as  surety  a  week  before  his  bankruptcy,  when 
no  one  in  the  world  had  the  slightest  reason  to  suspect 
his  circumstances."  The  very  circumstance  of  the 
clerk's  taking  an  irregular  affidavit  from  the  sureties 
evinces  his  doubt  of  their  sufficiency.  His  knowing 
nothing  of  the  parties  appears,  certainly,  a  bad  reason 
for  proceeding  upon  their  oaths.  As  for  the  omission 
to  give  the  bond  in  evidence,  we  must  put  a  reason- 
able construction  upon  what  took  place ;  we  must  take 
it  that  all  parties  considered  the  instrument  as  having 
been  proved ;  it  was  ready  to  be  put  in  at  a  moment's 
notice ;  and,  in  the  references  made  to  the  bond  during 
the  trial,  it  must  be  considered  that  both  sides  were  talk- 
ing of  the  document  which  lay  upon  the  table  before 
them.    No  rule  can  be  granted. 

LiTTLEDALE  J.  I  may  have  made  strong  observ- 
ations on  the  insufficiency  of  such  an  inquiry  as  was 
proved,  and  may  have  said  generally  that  it  was  in- 
sufficient; but,  if  I  did  so,  it  was  with  reference  to  the 
particular  case,  and  not  as  laying  down  a  rule  of  law. 

Patteson  J.  The  rule  clearly  is,  that  the  sheriff 
shall  exercise  a  reasonable  discretion.  If  our  present 
application  of  the  rule  would  render  it  necessary  for  the 
sheriff  to  send  about  the  country  at  his  own  expense  to 

(a)  5  Taunt.  225.    I  Marsh.  27. 

make 
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make  inquiries,  I  should  hesitate  as  to  refusing  the 
rule.  But,  supposing  that  the  sheriff  knows  the  par- 
ties, he  may  accept  them  as  sureties ;  supposing  that  he 
does  not  knov/  them,  he  may  decline  receiving  them  till 
they  satisfy  him  of  their  sufficiency,  by  the  attendance 
of  other  persons,  or  by  information  from  them  in  writ- 
ing. I  would  not  have  it  supposed  that  the  sheriff  or 
the  replevin  clerk  is  bound  to  go  out  of  the  office,  and 
travel  about  for  information ;  but  he  may  require 
vouchers,  personal  or  in  writing.  If  that  had  been 
done  here,  there  would  have  been  a  strong  case  for  the 
sheriff. 

Coleridge  J.  There  is  no  question  as  to  the  rule, 
but  only  with  respect  to  the  application.  I  think  we 
may  lay  it  down  that,  if  the  sheriff  is  fixed  with  know- 
ledge of  the  real  state  of  facts,  he  is  responsible,  accord- 
ing to  such  knowledge :  but,  where  he  has  it  not,  he  is 
bound  to  make  a  reasonable  inquiry  into  the  apparent 
responsibility  of  the  sureties  offered.  Here  three  persons 
come,  two  sureties  and  the  attorney's  clerk.  The  re- 
plevin clerk  does  not  even  inquire  of  the  attorney's 
clerk  as  to  the  apparent  responsibility  of  the  sureties, 
but  examines  them  as  to  their  actual  responsibility.  I 
agree  that  the  sheriff,  or  his  clerk,  is  not  bound  to 
go  out  of  the  office ;  but  he  may  satisfy  himself  with- 
out doing  so.  And  upon  this  subject  it  is  observable 
that  the  sheriff  is  bound  by  statute  (a)  to  have  four 
replevin  clerks  at  least,  dwelling  not  above  twelve  miles 
from  each  other. 

Rule  refused. 

(a)  1  &  2  Ph.  4;  M.  c.  12.  s.  3. 
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Thursday,  JoNES  amiUSt  DaNIEL  ShEARS,   J  AMES  ShEARS, 

jipril  2\ St.  ^ 

Thomas  Margrave,  and  William  Ellward. 


In  assumpsit      A  SSUMPSIT  on  an  agreement  between  the  plaintiff 

for  rent  of  coal,   -TA.         ^    ^  n     ^  -         ,        i   •     •  /v  i       i  i  i  ^ 

the  issue  being  and  derendants,  that  the  plaintiii  should  let  to  the 

the^def^ndants,  defendants,  and  they  take  of  him,  the  coal  under  certain 

noticfto  quit,  l^nds,  for  twenty-one  years  ;  that  the  defendants  should 

afterwards  liberty  at  any  time  during  the  term  to  terminate 

•waived  the  no-  J  J  o 

t'^^  ^d  th^°"'  same,  by  giving  six  months'  notice  in  writing  to  the 

tenancy,  it  was  plaintiff  of  such  intention,  if  the  whole  of  the  coal  were 

proved  that, 

after  the  time    worked  out,  or  on  giving  two  years'  notice  at  any  time, 

fixed  by  the  .  n    i         i       i  p  i 

notice  had  ex-  or  on  paymg  two  years  rent :  and  that  the  derendants 

con^ttnued^for  should  pay  certain  sums  for  royalty,  way-leave,  &c.,  and 

^ro'J^ldn"^out  P^^  annum  sleeping  rent.    Averment,  that  the 

certain  portions  (jefendauts  entered,  &c.    Breach,  non-payment  of  the 

of  the  coal,  ^  tr  j 

which,  how-      sleeping  rent  for  four  years.    Pleas,  1.  Non  assumpsit. 

ever,  as  they 

contended,  it     2.  That  on  &c.  the  defendants  gave  notice  in  writing 

was  usual  for  a  .    ,  .  .  i  p 

tenant  to  take  oi  their  mtention  to  tcrmmate  the  term  at  the  end  oi 

donhig^such  a'  two  years,  and  that,  at  the  expiration  of  the  two  years, 

thaUt  waffor  before  any  of  the  rent  claimed  became  due,  viz.  on 

the  jury  to  de-  ievm  ceased  by  virtue  of  the  said  notice.  Ve- 

cide  on  this 

issue,  whether    rification.     Replication  to  the  second  plea,  that  the 

or  not  the  de- 
fendants, in      defendants,  after  giving  the  notice,  and  before  the  deter- 

remaining  for         .       .  „    ,  .  •      i  i 

the  two  months,  miuation  of  the  term,  viz.  on  &c.,  waived,  relinquished, 
waive  the^no-  and  abandoned  such  notice,  and  agreed  to  a  continuance 
tinue  the^'^""     of  the  term,  and  of  their  tenancy  to  the  plaintiff,  and 

tenancy. 

During  all  the  time  above-mentioned,  the  defendants  constituted  a  firm,  called  the 
Llangonneck  Coal  Company.  After  the  expiration  of  that  time,  the  company  appointed 
an  agent.  On  the  trial  of  the  above  action  the  plaintiff  offered  in  evidence  a  letter  of  the 
a"-ent,  to  shew  a  recognition,  by  the  firm,  of  a  continuing  tenancy.  Before  the  letter  was 
written,  or  the  agent  appointed,  two  of  the  defendants  had  withdrawn  from  the  firm,  but 
the  business  was  still  carried  on  in  the  name  of  the  L.  Coal  Company,  and  no  notice  of 
the  change  had  been  given  to  the  public  :  Held,  that  the  letter  was  inadmissible. 

the 
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the  same  continued  in  all  respects  as  if  the  notice  had  1836. 
not  been  given.    Verification.    The  rejoinder  traversed 

Jones 

these  allegations,  and  upon  that  traverse  issue  v^^as  a<;ainst 

.  .  Shears. 

joined. 

On  the  trial  before  Coleridge  J.  at  the  last  Spring 
assizes  at  Carmarthen,  it  appeared  that  the  defendants, 
under  the  name  of  the  Llangonneck  Coal  Company, 
signed  the  agreement  declared  upon,  in  1828  :  that  they 
entered  upon  and  worked  the  coal ;  and  that,  in  April, 
1829,  they  gave  a  notice  to  the  plaintiff,  beginning, 

We  the  undersigned,  being  the  individuals  composing 
the  Llangonneck  Coal  Company,"  signed  by  the  four 
defendants,  and  stating  that  at  the  expiration  of  two 
years  they  should  deliver  up  possession  and  put  an  end 
to  the  term.  The  plaintiff's  case  was,  that  they  had 
continued  to  work  the  coal  for  two  months  after  the 
expiration  of  the  two  years,  and  had  thereby  waived 
the  notice.  The  defendants  insisted  that  the  working 
was  not  carried  on  with  any  view  of  continuing  the 
tenancy ;  that  the  coal  worked  during  the  two  months 
was  taken  from  the  pillars  of  coal  which  supported  the 
roof  of  the  mine ;  and  that  it  was  customary,  on  leaving 
a  mine,  to  cut  away  from  such  pillars  as  much  as  could 
be  removed  with  safety.  To  shew  that  the  defendants 
had  in  fact  meant  to  continue  the  tenancy,  a  letter  was 
tendered  in  evidence,  written  on  behalf  of  the  Llan- 
gonneck Coal  Company,  by  a  Mr.  Seymour,  their  agent, 
in  July  1835.  Two  of  the  defendants  had  at  that  time 
quitted  the  company ;  two  continued  members ;  and 
other  persons  had  come  in.  The  defendants  had  never 
notified  this  change  in  the  firm  to  the  public.  Seymour 
had  been  agent  about  eighteen  months ;  he  became  so 
after  the  retirement  of  the  two  defendants  who  left  the 
!•  3  I  3  company. 
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company.  The  learned  Judge  held  the  letter  inad- 
missible, being  of  opinion  that  Seymour  could  not, 
in  writing  it,  be  considered  the  agent  of  the  four 
defendants.  And  he  left  it  to  the  jury  to  say  whether 
the  defendants  had  continued  working  the  coal  with 
intent  to  waive  the  notice  and  continue  the  tenancy,  or 
without  such  intent.  The  jury  found  a  verdict  for  the 
defendants  on  the  second  issue. 

Wilson  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  grounds  of  mis- 
direction, and  of  an  improper  rejection  of  evidence. 
The  question  of  intent  ought  not  to  have  been  sub- 
mitted.   When  a  tenant  holds  over  after  his  lease  is 
determined,  whether  by  efflux  of  time  or  by  matter  col- 
lateral, an  absolute  legal  liability  is  incurred,  and  there 
is  no  question  of  intent  for  a  jury.    Here  the  working 
from  the  pillars  was  the  same,  in  point  of  law,  as  if  the 
defendants  had  entered  upon  an  unworked  seam.  The 
plaintiff  might,  at  his  option,  treat  them  as  trespassers 
or  tenants.    In  Dighy  v.  Atkinson  (a)  Lord  Ellenbo- 
rough  said,  "  Where  the  tenant  holds  over  after  the 
expiration  of  the  term,  he  impliedly  holds  subject  to  all 
the  covenants  in  the  lease  which  are  applicable  to  his 
new  situation."    Nothing  is  said  there  of  a  question  of 
intent  to  be  decided  by  the  jury.   In  Right  dem.  Tlower 
V.  Darby  (b)  Lord  Mansfield  said,  "  If  there  be  a  lease 
for  a  year,  and  by  consent  of  both  parties  the  tenant 
continue  in  possession  afterwards,  the  law  implies  a  tacit 
renovation  of  the  contract."    If  intention  may  be  relied 
upon,  where  the  party  holds  over  for  months,  it  may  as 


1836. 


Jones 
against 
Shears. 


(a]  4  Camp.  278. 


(b)  1  T.  B.  1 59. 

well 
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well  be  so  if  he  hold  on  for  years.  [Patteson  J.  Your  ar-  1836. 

gument  would  go  the  length  of  insisting  that,  if  a  tenant 

gave  notice  to  quit  at  Lady-day,  and  remaineii  a  week  againat 

r        r     1  '  '  1  11  !•  1  Shears. 

after,  for  his  own  convenience,  he  could  not  dispute  that 
his  intention  was  to  renew  the  tenancy.]  If  the  land- 
lord, in  such  a  case  as  this,  does  not  treat  the  parties  as 
trespassers,  his  intention,  in  suffering  them  to  remain, 
must  be  considered,  as  well  as  that  of  the  tenant  in 
remaining.  \_Littledale  J,  Surely  an  issue  like  the 
present  makes  the  waiver  a  question  for  the  jury.]  As 
to  the  rejection  of  evidence :  Seymour^s  letter  ought  to 
have  been  received.  The  firm  of  the  Llangonneck  Coal 
Company  continued  from  the  time  when  the  agreement 
was  executed  till  the  writing  of  the  letter.  No  change 
in  it  was  made  known  to  the  public.  And  two  of  the 
defendants  still  remained  members.  Seymour  is  at  least 
agent  for  them.  For  the  purpose  of  an  action  like  this, 
a  letter  by  two  of  four  joint  lessees  would  bind  their 
companions ;  so  also  will  the  letter  of  an  agent  for 
those  two. 

Lord  Denman  C.  J.  There  is  no  ground  for  a  rule. 
It  was  impossible,  upon  this  issue,  not  to  leave  the 
question  to  the  jury;  and  it  was  for  them  to  decide 
whether  the  parties,  by  their  mode  of  continuing  in 
possession,  shewed  an  intention  to  waive  their  notice  to 
quit,  and  to  remain  tenants  as  before.  Then  as  to  the 
letter.  In  1831  the  four  defendants  were  members  of 
the  Llangonneck  Coal  Company.  The  letter  in  question 
was  written  by  an  agent  of  the  company  in  1835.  Now 
although  Seymour  might  be  the  agent  of  the  present 
company  for  all  purposes  for  which  they  now  employ 
one,  he  could  not  be  their  agent  for  the  purpose  of 

3  I  4<  binding. 
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binding,  by  his  letter,  persons  who  were  no  longer 
members. 

LiTTLEDALE  J.  I  do  not  know^  that,  where  a  tenant 
holds  over,  he  is  always  to  be  considered  as  bound  to 
hold  upon  the  same  terms  as  far  as  they  are  applicable. 
In  Dighy  v.  Atkinson  [a)  the  rent  was  raised ;  that 
change  alone  could  not  vary  the  obligation  to  repair : 
but,  if  one  half  of  the  terms  of  holding  were  to  be 
changed,  I  do  not  know  that  the  tenant  holding  on 
would  be  bound,  in  point  of  law,  to  keep  the  other 
half.  Here,  however,  the  question  was,  not  whether  the 
parties  held  over  on  the  terms  of  the  original  tenancy, 
but  whether  they  held  over  as  tenants  at  all.  It  was 
for  the  jury  to  say  whether  the  defendants  intended  to 
avail  themselves  of  their  notice  to  quit,  or  whether  the 
acts  done  by  them  amounted  to  a  waiver  of  such 
notice  [b).  As  to  the  letter  written  by  Seymour^  the 
notice  in  1829  was  given  by  four  members.  Afterwards 
two  went  out  of  the  firm.  When  Seymour  became  agent 
and  wrote  the  letter,  he  was  not  agent  to  the  four  de- 
fendants, but  to  the  new  firm.  It  is  contended  that, 
being  agent  for  two  of  the  defendants,  he  was  agent 
in  this  instance  for  the  four.  But  the  two  who  left  the 
firm  had  not  entered  into  any  agreement  which  could 
make  them  answerable  for  his  acts. 

Patteson  J.  This  is  an  action  upon  an  agreement, 
entered  into  by  four  persons,  to  become  tenants  of  coal 
for  a  term,  a  power  being  reserved  to  them  to  end  the 

(a)  4  Camp.  275. 

(6)  See  Jolinson  v.  The  Churchwardens  of  St.  Peler,  Hereford,  ante, 
p.  520. 

tei-m 
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term  by  a  notice.    The  plea  is,  that  such  notice  was  1836*/ 
given;  but  it  is  replied  that  the  tenants  waived  the      "~  ^ 
notice;  and  upon  that  rephcation  issue  is  taken.    It  is       against _^ 

Shears. 

contended  that  a  mere  possession  by  the  tenants,  after 
the  expiration  of  the  time  limited  by  the  notice,  pre- 
cluded the  jury  from  inquiring  whether  their  notice 
was  waived  or  not.  But,  upon  this  subject,  the  au- 
thorities decide  only  that,  where  there  is  an  actual  con- 
tinuance of  possession  by  the  tenant,  the  terms  of 
holding  are  considered  to  be  the  original  ones.  The 
question  in  Digby  v.  AtJcinson  [a)  was,  upon  what  terms 
the  parties  held  on,  not  whether  they  continued  tenants.  » 
It  is,  of  course,  a  question  for  the  jury  in  such  a  case, 
whether  the  possession  was  continued  at  all.  It  is  also 
for  the  jury  to  consider  under  what  circumstances  it 
was  continued ;  whether,  for  instance,  the  parties  acted 
on  a  supposed  right,  or  as  knowing  themselves  to  be 
trespassers.  Here  I  should  suppose  that  the  de- 
fendants thought  they  had  a  right  to  take  the  coal  from 
the  pillars  after  they  gave  up  the  works.  The  circum- 
stances were  such  as  it  was  necessary  and  proper  to 
leave  to  the  jury,  in  order  that  they  might  say  whether 
or  not  the  notice  was  waived  and  a  new  tenancy  com- 
menced. As  to  the  letter,  it  is  clear  that  Seymour  never 
was  agent  to  the  four  defendants  under  the  agreement 
in  question.  The  time  limited  by  the  notice  to  quit 
expired  in  AjprU  1831.  There  is  nothing  to  shew  that, 
at  least  after  the  expiration  of  two  months  from  that 
time,  any  tenancy  in  point  of  fact  was  continued  on  the 
premises  in  question.  And  Seymour  did  not  become 
agent  to  the  company  till  long  afterwards.  How  then 
could  he  be  agent  to  the  four  defendants  for  the  purpose 

(a)  4  Camp,  275. 

of 
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1836.       of  writing  the  letter  of  July  1835,  even  if  all  of  them 
were  proved  to  have  been  members  of  the  company  at 

Jones 

against       that  time  ? 

Coleridge  J.  concurred. 

Rule  refused. 


^^'"7^^'  Lewis  ao-ainst  Lady  Parker. 

April  2\%t.  ^ 

Assumpsit  by      A  SSUMPSIT  against  defendant  as  acceptor  of  a  bill 

indorsee  against  xjL 

acceptor  of  a  of  exchange,  drawn  by  Miles^  payable  to  his  order, 

bill  of  ex- 
change.   Plea,  and  indorsed  by  him  to  Elkins,  who  indorsed  to  plain- 

arTaccommoda-  tiff-    Also  on  an  account  stated.  Plea,  that  Miles  drew, 

dor"ed  to  pkin-        defendant  accepted,  the  bill  for  the  accommodation 

tiff's  indorser         defendant,  and  that  Miles  mmht  get  it  discounted 

for  the  purpose  '  o  o 

of  its  being  thereby  raise  money  for  her  use,  and  without  any 

discounted  for 

defendant's      value  or  Consideration  given  by  Miles  for  her  acceptance ; 

use ;  that  it 

was  indorsed  to  that  MUes  indorsed  to  Elkins,  without  having  received 
fraud  of ^de-  any  Consideration,  and  for  the  purpose  aforesaid;  that 
that  pUintiff  Elkiiis  received  the  bill  for  the  purpose  of  discounting 
such  indoJ-ie-^^  it,  but  did  not  do  so,  nor  did  he  pay  defendant  or 
ment,  after  It     MUes  any  moucy  on  account  of  the  bill,  or  otherwise 

was  due.    Re-  j  j 

plication,  that    give  defendant  or  Miles  any  value  or  consideration  for 

the  bill  was 

indorsed  to  the  Same,  and,  on  the  contrary,  the  said  Elkiris,  having 

ft  became  due,  notice  of  all  the  premises,  indorsed  the  bill  to  plaintiff 
ing  the  pre^'  fraud  of  defendant :  and,  further,  that  plaintiff  took 
tJiiruirt  pla^n-        ^'^^      indorsement  from  Elkins  after  it  became  due, 

uff  took  It  after  ^j^^  Verification.   There  were  two  other  pleas. 

It  was  due. 

Issue  thereon  :   ^ot  material  to  the  point  decided. 

Held  that,  at  ^ 

the  trial,  it  lay       Replication,  that  Elkins  indorsed  the  bill  to  plaintiff 

on  the  de-  r       •    ^  i  •     '/v        i         •  i 

fendant  to        before  it  became  due,  plamtiff  not  knowmg  the  premises 

begin,  by  prov- 
ing that  the  bill  was  due  when  indorsed. 

in 
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in  the  said  plea  mentioned ;  without  this,  that  plaintiff 
took  the  bill  by  indorsement  from  Elkins^  after  it  had 
become  due.  Conclusion  to  the  country.  Similiter.  On 
the  trial  before  Williams  J.,  at  the  sittings  in  Middlesex 
during  this  term,  it  became  a  question  whether,  upon 
these  pleadings,  the  plaintiff'  was  bound,  in  the  first 
histance,  to  shew  that  the  bill  was  indorsed  before  it  was 
due,  or  the  defendant  to  shew  that  it  was  indorsed  after 
having  become  due.  The  learned  Judge  held  that  the 
onus  lay  on  the  defendant ;  and,  no  evidence  being 
offered  on  her  part,  the  plaintiff*  had  a  verdict. 

Barsto*w  now  moved  for  a  new  trial  on  the  ground  of 
misdirection.  The  object  of  this  motion  is  to  raise  a 
question  similar  to  that  now  depending  in  Mills  v.  Bar^ 
her  (a)  in  the  Court  of  Exchequer.  The  plaintiff*,  by 
his  replication,  admits  the  want  of  consideration  between 
Miles  and  the  defendant,  and  Elkins  and  Miles,  and  the 
indorsement  by  Elkins  in  fraud  of  the  defendant.  Sup- 
pose that,  before  the  new  rules,  these  facts  had  been 
proved  by  the  defendant  under  the  general  issue ;  the 
plaintiff*  would  have  been  bound  to  shew  that  he  took 
the  bill  before  it  was  due,  or  that  he  gave  consideration. 
The  defendant  here  could  not  prove  the  negative  of 
those  facts ;  it  did  not  lie  within  her  knowledge.  [Lord 
Denman  C.  J.  The  answer  to  that  might  be,  "  Why 
did  you  plead  that  which  you  were  unable  to  prove  ?"] 
The  prevailing  opinion  in  the  Court  of  Exchequer,  in 
Simpson  v.  Clarke  (6),  was  that,  where  a  bill  was  shewn 
to  have  been  given  for  accommodation  between  the 

(a)  Decided  in  this  term,  1  Mee.  ^  Welsh,  425.  The  Court  of  Ex- 
chequer there  held,  after  conference  with  tlie  other  Judges,  that  the 
defendant  ought  to  begin. 

(6)  2  Cro.  M.  ^  JR.  342.    5  Tt/rivh,  593. 

original 
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1836.  original  parties,  a  subsequent  holder  ought  to  prove 
Z  consideration.    And  in  Whittaker  v.  Edmunds  (a)  Pat- 

LiEWIS  ^  ' 

against      tesoii  J.  Said,  "  If,  indeed,  the  defendant  can  shew  that 

Lady 

Parkkr.  there  has  been  something  of  fraud  in  the  previous  steps 
of  the  transfer  of  the  instrument;  that  throws  upon  the 
plaintiff  the  necessity  of  shewing  under  what  circum- 
stances he  became  possessed  of  it."  \_Littledale  J.  The 
only  issue  to  try  on  this  record  was,  whether  or  not  the 
bill  was  indorsed  after  it  became  due.] 

Lord  Denman  C.  J.  No  case  in  point  has  been  cited ; 
there  must  therefore  be  no  rule. 

LiTTLEDALE,  Patteson,  and  Coleridge  Js.  con- 
curred. 

Rule  refused  (h), 

(a)  I  M.  ^  Rob.  366.    S.  C,  in  banc,  1  A.  <|-  E.  638. 
(6)  See  Low  v.  Burrows,  9.  J.  ^  E.  483. 


Friday,  Evans  against  Davies. 

April  22d. 

In  assumpsit      A  SSUMPSIT  on  a  promissory  note,  dated  November 

on  a  promissory   Jl\.  i       .  i 

note  bearing  19tn  1809,  lor  100/.  payable  on  demand,  with 

thlrdefendant,  interest,  and  on  an  account  stated.     Plea  (among 

pkintiff "fir  others),  the  statute  of  limitations.    Replication,  that  the 

money,  paid  causes  of  action  did  accrue,  &c.    Issue  thereon.  On 

i;.,  and  said,  ' 

«*  this  puts  us    ^j^g  trial  before  Williams  J.,  at  the  Shropshire  Spring 

straight  for  last  ^  '  sr  tr  ^ 

year's  interest,  assizcs  in  this  year,  it  appeared  that  the  action  was 

all  but  18s. ; 

some  day  next  brought  to  recover   the  amount  of  the   note,  and 

week  I  will 
bring  that  up," 

is  sufficient  answer  to  a  plea  of  the  statute  of  limitaatlons,  no  evidence  being  given  of 
any  other  debt  due  from  defendant  to  plaintiff". 

29/. 
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29/.  Os.  2d,  interest.  To  take  the  case  out  of  the 
statute,  the  plaintiff  proved  that,  in  1831,  his  son 
called  upon  the  defendant  and  said,  "  my  father  sent 
me  to  ask  you  to  let  him  have  a  pound upon  which 
the  defendant  paid  the  son  a  pound,  and  said,  "this 
puts  old  Mr.  Evans  and  me  straight  for  last  year's  in- 
terest, all  but  185.;  some  day  next  week  I  will  bring 
that  up  and  get  a  receipt  from  the  old  man."  Nothing 
appeared  on  the  note  to  indicate  any  payment  of  in- 
terest within  six  years.  No  proof  was  given  of  any 
other  debt  from  the  defendant  to  the  plaintiff  than  that 
upon  the  note.  Tippets  v.  Heane  [a)  was  cited  for  the 
defendant.  Leave  was  given  to  move  to  enter  a  non- 
suit if  the  Court  should  think  that  case  applicable. 
The  learned  Judge,  after  observing  that  the  \L  must 
have  been  paid  in  respect  of  the  note,  or  the  plaintiff 
could  not  succeed,  left  the  case  to  the  jury,  who  gave  a 
verdict  for  the  plaintiff  for  the  whole  amount  claimed. 

R,  V.  Richards,  on  a  former  day  of  the  term  (b), 
moved  for  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  or  a  new  trial  had.  The  judgment  of 
Parke  B.,  in  Tippets  v.  Heane  {a),  applies  to  this  case. 
[Lord  Denman  C.  J.  There  the  payment  might  have 
been  by  way  of  settling  a  balance ;  or  it  might  have 
been  the  price  of  a  particular  article.]  Here  no  allusion 
was  made  to  the  note  at  the  time  of  payment ;  and 
prima  facie  the  payment  would  not  seem  referable  to 
the  note,  \L  ISs.  not  being  the  year's  interest  on  100/. 
This  payment  was  not  indorsed  upon  the  note.  The 

(a)  1  Cro.  M.      R.  252. 

(6)  April  20th.  Before  Lord  Denman  C.  J.,  Littledale,  Patieso7i,  and 
Coleridge  Js. 

admission 
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£VANS 

against 

DUTIES. 


admission  of  such  evidence  would  let  in  all  tlie  mischief 
which  the  statute  was  intended  to  prevent. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  facts,  his  Lordship  said : 
Tippets  v.  Heane  [a)  was  cited  for  the  defendant ;  but 
we  think  that  case  essentially  different.  We  have  con- 
sulted my  brother  Parke,  whose  judgment  in  that  case 
w^as  referred  to.  Here  it  appears  clearly  enough  that 
the  payment  was  made  on  account  of  an  existing  debt; 
and  there  was  no  proof  of  any  other  debt  than  that  in 
question;  we  therefore  think  that  the  jury  were  war- 
ranted in  applying  it  to  that.  And  we  think  that  the 
effect  of  the  admission  is  not  to  be  restrained  to  the 
year's  interest,  but  extends  to  the  whole  amount  claimed. 
There  will,  therefore,  be  no  rule. 

Rule  refused. 


{a)  1  Cro.  M.  ^  R.  252. 


Saturday,       The  KiNG  agaiTist  The  Justices  of  Stafford- 

April  23cl. 

SHIRE. 

A  party  ap.  J^HOMAS  STONOR  SIMFKISS  was  summoned 
aror"ckr^of  before  two  justices,  pursuant  to  stat.  53  G.  3.  c»  127. 

payment  of  a  ^'7.)  for  nonpayment  of  a  church-rate;  and  an  order 
under^stTt^'  made  upon  him  to  pay.    He  gave  notice  to  the  two 

53G.  3.  c.  127.  justices,  and  to  the  churchwardens,  that  he  should,  at 

s.  7.,  need  not    »'  ' 

give  notice  of    xhe  next  {April)  quarter  sessions  for  Staffordshire,  move 

appeal  to  the 
justices  making 

the  order ;  it  is  sufficient  to  give  it  to  the  churchwardens. 

And,  if  such  notice  to  the  justices  were  necessary,  service  of  it  upon  one  of  the  justices 
would  suffice. 

to 
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SHIRE. 


to  enter  and  respite  the  appeal,  which  was  accordingly  1836. 
done.    Previously  to  the  ensuing  [June)  quarter  ses-  ^ 
sions,  he  gave  notice  of  trying  the  appeal  to  the  then  against 

The  Justices  of 

churchwardens,  and  to  one  only  of  the  magistrates  who  Stafford- 
had  made  the  order.  The  sessions  refused  to  hear  the 
appeal,  on  the  ground  that  notice  of  trial  had  not  been 
given  according  to  the  practice  of  the  sessions,  having 
been  served  on  one  only  of  the  two  justices.  A  rule 
nisi  was  afterwards  obtained  for  a  mandamus  to  the 
justices  of  the  county  to  enter  continuances,  and  hear 
the  appeal.  In  opposition  to  the  rule,  a  clerk  in  the 
office  of  the  clerk  of  the  peace  deposed  that,  during 
the  last  sixteen  years,  it  had  been  the  practice  of  the 
sessions,  when  appeals  were  to  be  tried  against  con- 
victions or  orders  of  justices  out  of  sessions,  except 
orders  of  removal,  to  require  that  notice  of  appeal 
should  be  served  on  each  justice  making  the  order  or 
conviction;  and  he  referred  to  the  printed  rules  of  the 
sessions  as  to  notices ;  which,  however,  contained  no 
direction  as  to  the  persons  upon  whom  notices  should 
be  served. 


Whateley  now  shewed  cause.  If  the  rule  of  practice, 
as  sworn  to,  be  reasonable,  the  Court  will  support  it. 
It  may  be  important  that  the  justices  should  both  have 
an  opportunity  of  defending  their  own  order.  But  if 
both  are  not  entitled  to  notice,  neither  is.  Supposing 
that  one  justice  had  left  the  country,  the  notice  might 
be  given  to  him,  purposely  omitting  the  other.  {^Little- 
dale  J.  If  half  a  dozen  signed,  must  there  be  notice  to 
all?]  The  argument  must  go  that  length:  but  it  is 
not  the  practice  for  such  a  number  to  sign  orders. 


Wight  ma  ?t 
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1836.  Wightman,  contra.    There  is  no  occasion  to  serve 

^  the  magistrates  at  all,  if  notice  be  given  to  the  church- 

against  wardens,  who  are  the  real  parties.    At  all  events  both 

The  Justices  of  . 

Stafford-  magistrates  need  not  be  served.    (He  was  stopped  by 

SHIRE.  Court.) 


Lord  Denman  C.  J.  The  appellant  has  entitled 
himself  to  the  writ.  The  sessions  have  no  right  to 
introduce  a  new  condition  of  appeal,  which  is  not  in  the 
act  of  parliament.  And,  if  notice  to  the  justices  were 
necessary,  service  on  one  would  be  sufficient.  It  has 
been  so  held  under  other  statutes  which  require  the 
giving  of  notice  to  justices. 

LiTTLEDALE  J.  coucurred. 


Patteson  J.  The  statute  53  G.  3.  c.  127.  s.  7.  only 
says  that  the  party  aggrieved  by  the  order  of  two  or 
more  justices  may  appeal :  nothing  is  said  of  notice. 

Coleridge  J.  The  two  justices  act  together  on  a 
joint  authority  {a) ;  notice  to  one  would  be  sufficient. 

Rule  absolute. 


(a)  See  Bex  v.  Sillifant,  ante,  p.  354. 
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Morris  amimt  Dixon.  Monday, 

^  April  2.')tli. 

A  SSUMPSIT  for  money  lent,  and  on  an  account  Under  Lord 

-,  rr-^i        1  Tenlerdeufiact, 

Stated.    Pleas,  1.  Ihe  general  issue.    2.  Ihat  de-  9  a.  4.  c  14. 
fendant  did  not  promise  within  six  years.    Issues  were  lowing  me-^' 
joined  on  both.    The  particular  of  demand  was  for  "7""^;."" 
cash  lent,  principally  in  1824.    On  the  trial  before  ^j^/ ^o^"  74,, 
Vaughan  J.  at  the  Chester  summer  assizes  1834,  some  I  agree  to  pay 

liim  as  soon  as 

evidence  was  given  as  to  the  contracting  of  the  debt ;  my  circum- 
and  it  appeared  that  the  last  advance  made  by  the  permit,"  — is 
plaintiff  to  the  defendant  was  in  August  1826.    The  stanTp^diuyras 
only  evidence  of  an  acknowledgment  by  the  defendant  necessa"ry  hy^^ 
within  six  years  before  the  commencement  of  the  action  .^J^V^f^' 

provided  it  be 

was  the  following  memorandum  given  by  him  to  the  P"'^    fo*"  the 

o  mere  purpose 

plaintiff.  of  barring  the 

statute  of  li- 
mitations, the 

Chester,  June  ^Oi\\  1832.  debt  itself 
"I  acknowledge  to  owe  Mr.  James  Morris  of  Bolton  by oUier°^^*^' 
the  sum  of  36/.  which  I  agree  to  pay  him  as  soon  as  my 
circumstances  will  permit  me  so  to  do. 

"  John  T>ixonr 

Evidence  was  given  to  shew  the  defendant's  ability  to 
pay  at  the  time  when  the  action  was  brought.  For  the 
defendant,  it  was  objected  that  this  paper  ought  to 
have  had  an  agreement  stamp,  as  an  agreement,  or  as 
a  note  payable  on  a  contingency  and  not  to  bearer  or 
order,  within  the  first  head  of  exemptions  in  stat. 
55  G.  3.  c,  184.  sched.  part  1,  tit.  Promissori)  Note. 
The  learned  judge  gave  leave  to  move  to  enter  a  non- 
suit on  this  point ;  and  the  plaintiff  had  a  verdict  for  36/. 
John  Jervis  in  the  next  term  moved  according  to  the 

Vol.  IV,  3  K  leave 
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1836.      leave  reserved ;  and  he  cited  Smith  v.  Nightingale  (a),  and 

Jllj  (comparing  the  instrumejnt  to  a  cognovit)  Ames  v.  Hill  (b) 

against       and  Reardon  v.  Swaby  (c).    A  rule  nisi  was  granted. 
Dixon. 

Cottingham  and  Cowling  now  shewed  cause.  No 
stamp  was  necessary.  This  was  not  an  agreement, 
but  a  mere  acknowledgment,  and  therefore  admissible 
in  evidence  without  a  stamp ;  Fisher  v.  Leslie  {d), 
Israel  v.  Israel  {e),  Mullett  v.  Huchison  (^),  Langdon  v. 
Wilson  (h).  It  contains  no  promise  but  such  as  the 
law  would  imply  from  the  acknowledgment.  [^Lit- 
tledale  J.  The  promise  here  is  not  that  which  the 
law  would  imply;  it  is  to  pay  when  the  party  is 
able.  It  renders  proof  of  ability  necessary  on  the 
plaintiff's  part.  Patteson  J.  Ought  not  you  to  have 
declared  specially,  on  a  qualified  promise  to  pay?] 
The  judgment  of  the  Court  in  Tanner  v.  Smart  {i)  seems 
to  intimate  that  that  would  be  the  proper  form ;  but 
this  point  was  not  taken  at  the  trial.  The  plaintiff 
here  is  no  party  to  the  instrument;  it  does  not  bind 
him  to  wait  for  his  money.  There  is  not  the  mutuality 
which  is  necessary  to  an  agreement.  In  Green  v. 
Gray  [k)  a  cognovit,  contaiaing  a  promise  by  the  de- 
fendant to  bring  no  writ  of  error,  &c.,  and  to  take  no 
advantage  of  the  cognovit  having  been  given  before 
declaration,  was  held  not  to  require  a  stamp,  there  being 
no  mutual  agreement.  In  Lees  v.  Whitcomb  (/)  a  written 
undertaking  by  a  servant  to  remain  with  her  mistress  to 
learn  a  trade  was  held  not  to  be  a  binding  agreement 
within  the  statute  of  frauds,  because  it  contained  no 

(a)  2  Stark.  N.  P.  C.  375.  (6)  2  B.  4;  P.  150. 

(c)  4  JEasty  188.  (d)  1  Esp.  N.  P.  C.  426. 

(e)  1  Camp.  499.  (g)  1  B.  ^  C.  639. 

(/i)  1  B.  ^  C.  640.  note  (6).  (i)  6  B.  ^  C,  603. 

{k)  1  Dowl.  P.  C.  350.  (0  5  Bing,  34. 

engagement 
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engagement  on  the  mistress's  part.  By  sect.  8.  of  stat. 
9  G,  4.  c,  14.  (for  rendering  a  written  memorandum  ne- 
cessary to  the  validity  of  certain  promises)  it  is  enacted 
"  That  no  memorandum  or  other  writing  made  neces- 
sary by  this  act  shall  be  deemed  to  be  an  agreement 
within  the  meaning  of  any  statute  relating  to  the  duties 
of  stamps."  This  was  a  memorandum  made  necessary 
by  the  act,  sect.  1.,  to  take  the  debt  in  question  out  of 
the  statute  of  limitations. 

J.  Jervi.%  contra.  The  statute  of  limitations  had  not 
attached  when  this  paper  was  given.  There  is  no  proof 
that  it  was  given  to  prevent  the  operation  of  the  statute  ; 
it  may  have  been  an  original  promise,  and  so  not 
within  Lord  Tefiterden^s  act,  9  G.  4.  c,  14.  And,  if  it 
was  executed  for  the  purpose  of  barring  the  statute,  it 
may  be  assumed  that  the  parties  were  stating  an  account 
together,  and  that,  by  consent,  a  writing  in  the  words 
here  used  was  sijjned  in  order  that  the  statute  mi^ht 
not  run.  Then  it  is  an  agreement.  Or  the  case  may 
be  put  thus :  leaving  out  the  words,  "  as  soon  as  my 
circumstances  will  permit  me  to  do  so,"  this  is  a  pro- 
missory note:  with  the  addition  of  those  words,  it 
is  a  promise  within  the  stamp  act.  The  object  of  Lord 
Tenterden^s  act  was  to  exclude  loose  verbal  expressions 
which  had.  formerly  been  relied  upon  as  barring  the 
statute,  providing,  at  the  same  time,  that  parties  should 
not  be  subjected  to  a  new  burden  of  stamp  duty.  It 
does  not  follow  that,  if  that  is  put  into  writing  which 
before  the  statute  would  have  required  a  stamp,  the 
stamp  shall  no  longer  be  requisite.  In  Williamson  v. 
Bennett  [a)  an  instrument  signed  by  the  defendants, 

(a)  2  Camp.4\6. 

.3  K  2  acknow- 
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acknowledging  that  they  had  received  of  the  plaintiffs 
200/.  in  three  drafts  payable  to  the  defendants  at  certain 
periods,  which  they  promised  to  pay  to  the  plaintiffs 
with  interest,  was  held  to  be  a  special  agreement;  yet 
the  reasons  against  that  construction  were  very  like 
those  which  occur  in  the  present  case.  \_Littledale  J. 
The  clause  exempting  from  stamp  duty  seems  nugatory, 
unless  the  act  was  meant  to  apply  where  words  of  agree- 
ment were  used;  because  in  other  cases,  even  inde- 
pendently of  the  act,  no  stamp  would  be  requisite]. 
Perhaps  the  clause  was  inserted  from  excess  of  caution. 
According  to  the  argument  now  used,  any  agreement 
for  payment  of  a  debt  might  be  exempted  from  stamp 
duty,  on  the  suggestion  that  it  was  intended  to  bar  the 
statute  of  limitations. 

Lord  Denman  C.  J.  I  thought,  at  first,  that  there 
had  been  no  evidence  in  the  case  respecting  the  debt 
besides  this  document,  which  certainly  is  an  agreement, 
and,  under  other  circumstances,  would  require  a  stamp. 
But  there  was  other  evidence  of  the  debt.  This  evi- 
dence, therefore,  comes  within  the  eighth  section,  which 
enacts,  that  no  memorandum  or  other  writing  "  made 
necessary  by  this  act^^  shall  be  deemed  an  agreement 
within  any  of  the  stamp  acts.  The  act  points  out  no 
particular  form  of  memorandum  or  writing  as  necessary ; 
but  I  think  it  cannot  be  said  that  the  instrument  in 
question  is  not  a  writing  of  that  quality  which  the 
statute  makes  necessary. 

LiTTLEDALE  J.  The  Undertaking  here  is  in  a  quali- 
fied form ;  but  still  it  is  the  promise  which  is  relied 
upon  for  the  purpose  of  taking  the  case  out  of  the 

limitation. 
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limitation.  It  is,  therefore,  within  the  exemption  of  1836. 
Stat.  9  G.  4.  c.  14.  5.  8. 


Patteson  J.  concurred. 

Coleridge  J.  This  was  an  instrument  made  ne- 
cessary by  the  act  9  G,  4.  c.  14.,  for  barring  the  statute 
of  limitations  :  and  it  was  used  fur  no  other  purpose. 
If  there  had  been  no  other  evidence  of  the  original  debtj 
I  should  have  thought  that  it  was  used  to  prove  that ; 
but,  there  being  evidence  of  the  original  debt,  inde- 
pendent of  this,  I  think  that  it  was  used  under  the  sta- 
tute, and  is  exempted  by  it  from  stamp  duty. 

Rule  discharged. 


Morris 
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Dixon. 


The  King  aminst  Morley.  Monday, 

^  April  25th. 

IN  Trinity  term  1835,  a  rule  was  obtained,  call-  On  attachment 
for  a  contempt, 

ing  on  the  defendant  to  shew  cause  why  an  attach-  where  the  de- 

.  .         ,  .       p.      ,  .  .      fendant  has 

ment  should  not  issue  agamst  him  lor  his  contempt  in  been  examined 

not  attending  the  trial  of  a  cause  as  a  witness,  pursuant  toriTsTamf  the 

to  subpoena.    In  the  ensuing  Michaelmas  term,  cause  Crown^o^ffice 

was  shewn  in  the  bail  court  before  Littledale  J.,  who  '^i^^^*^^'^ 

^  report  thereon 

ordered  that  it  should  be  referred  to  the  Master  to  in-  to  the  Court,  if 

he  reports  that 

quire  whether  the  defendant's  clerk  was  at  Westminster  the  defendant 

has  cleared 

at  or  before  five  minutes  after  ten  on  the  morninfj  of  himself  of  the 

t      t  the 

the  day  of  trial,  and,  if  he  was,  that  the  rule  should  be  court  will  not 
discharged,  but,  if  the  Master  should  find  that  he  was  discussSn  of 
not,  then  that  the  rule  should  be  made  absolute.    The  of^g^ch  report! 

unless  it  appear, 
by  the  inter- 
rogatories and  answers  (Semble,  not  by  affidavit),  that  the  Master  has  been  mistaken. 
It  is  not  sufficient  ground  for  a  review,  that  the  Master's  report  appears  contradictory 
to  the  opinion  of  a  Judge  who  granted  the  attachment. 

3  K  3  Master 
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1836.       Master  reported  that  he  was  not,  and  the  rule  was 
made  absolute  for  an  attachment.    Interrogatories  were 

The  King  _  ^  ^ 

against       thereupon  administered  to  the  defendant ;  and  it  was  or- 

MORLEY. 

dered  by  the  Court  that  such  interrogatories,  and  the 
defendant's  answer  thereto,  should  be  referred  to  the 
coroner  and  attorney  of  this  Court,  to  examine  the 
same,  and  report  thereupon  to  the  Court ;  and  the  de- 
fendant entered  into  recognizances  to  answer.  The 
defendant,  in  his  answers,  did  not  state  that  his  clerk 
was  at  Westminster  at  or  before  five  minutes  after  ten  on 
the  morning  in  question,  or  that  any  attendance  was 
given  by  defendant,  or  on  his  behalf,  at  that  time  ;  but 
stated  merely  that  he  sent  his  clerk  to  Westminster 
between  nine  and  ten  that  morning,  and  that  the  clerk, 
on  arriving,  found  that  the  cause  had  been  decided, 
three  or  four  which  stood  before  it  having  gone  off' 
suddenly ;  and  that  this  alone  caused  defendant's  ab- 
sence. The  Master  of  the  Crown  Office  reported 
as  follows :  —  "I  have  examined  the  interrogatories 
and  answers  above  referred  to  me,  and  am  of  opinion 
that  the  above-named  defendant  hath  cleared  himself  of 
the  contempt  imputed  to  him." 

The  Master's  report  being  now  read,  on  the  motion 
of  Turner, 

E,  V,  Williams  moved  that  the  interrogatories  and 
answers  should  be  read,  and  that  the  Master  of  the 
Crown  Office  might  be  directed  to  review  his  report. 
The  Master's  re{)ort  is  not  conclusive;  his  inquiry  is  only 
in  ease  of  the  Court  (like  taxation  of  costs) ;  and,  if  his 
report  be  manifestly  contrary  to  the  opinion  of  the  Judge 
who  granted  the  attachment,  it  ought  to  be  reviewed. 
iLittledale  J.    He  sifts  the  matter  more  fully,  upon  the 

interrogatories, 


MoRLEr. 
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interrogatories,  than  the  Judge  could.]    In  3  Hwwk,  1836. 
P.  C.  Book  2.  c.  22.  s.  1.  (a),  where  the  practice  on 

...  The  King 

this  subject  is  stated,  it  is  said  that,  If  the  party  fully  ^against 
purge  himself  upon  oath,  in  his  answer  to  such  inter- 
rogatories of  the  whole  matter  charged  upon  him,  the 
Court  will  discharge  him  of  the  contempt,  and  leave  the 
prosecutor  to  proceed  against  him  for  the  perjury,  if  he 
thinks  fit:  But  if  the  party  confess  part  of  the  con- 
tempts in  his  answer  to  such  interrogatories,  and  deny 
others,  the  Court  will  not  discharge  him  from  the  con- 
tempts so  denied,  but  will  proceed  farther  to  examine 
the  truth  of  them,  and  will  inflict  such  punishment  as 
from  the  whole  shall  appear  reasonable :  Neither  will 
the  Court  discharge  the  party  upon  a  shifting  or  evasive 
answer  to  any  material  part  of  the  charge  against  him, 
but  will  punish  him  in  the  same  manner  as  if  he  had 
confessed  it."  {Littledale  J.  If  the  Master  clears  him 
of  the  contempt,  the  Court  does  nothing ;  if  the  case  is 
doubtful,  the  Court  will  consider  of  it ;  if  the  Master 
reports  the  party  to  be  in  contempt,  the  case  comes 
before  the  Court  for  decision  as  to  the  punishment. 
Have  you  any  authority  for  an  interference  in  such  a 
case  as  this?]  No  similar  case  has  been  found.  In 
Coulson  V.  Graham  {b\  where  the  Court  refused  to  hear 
the  Master's  report  discussed,  he  had  reported  the 
party  in  contempt;  and  the  defendant  wished  to  file 
affidavits  in  addition  to  the  interrogatories.  [Lord 
Denman  C.  J.  Have  you  any  ground  to  shew  for  re- 
viewing this  report?]  The  report  is  contrary  to  the 
opinion  of  the  learned  Judge  who  granted  the  attach- 
ment. The  Court  is  asked  to  look  into  that  point. 
[Lord  Denman  C.  J.    That  would  be  rehearing  the 


(a)  P.  273.,  Leaches  edition,  1795. 

S  K  4 


(6)  2  Chitt.  Rep.  51. 

case. 
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IMORLEY. 


1836.  case.  1  do  not  sav  that,  if  we  found  that  the  Master 
was  mistaken,  we  should  not  desire  a  review  of  his 

The  King 

against  report.  But  some  ground  must  be  laid  for  it.]  Affi- 
davits can  be  put  in  on  behalf  of  the  prosecution, 
[Lord  Denman  C.  J.  If  there  has  been  a  mistake,  it 
will  appear  from  the  interrogatories  and  answers.]  The 
only  ground  independent  of  affidavit  is  that  already 
stated. 

Per  Curiam  (a), 

Rule  refused. 

Turner  then  moved  that  the  defendant's  recognizances 
should  be  vacated,  which  was  ordered. 

(a)  Lord  Denman  C.  J.,  LiUledale,  PaltesoU)  and  Coleridge  Js. 


Tucuicuj,        Richard  Slegg  and  Another,  Executors  of 

April  26th.  ' 

John  Slegg,  against  Phillips. 


a  and  p.  made    A  SSUMPSIT  against  the  defendant  as  maker  of  a 

a  joint  and  Xjl 

several  pro-  promissory  uote,  dated  15th  of  March  1830,  for 

missory  note  a       r  n/r  •  i 

for2oo/.  with  200/.,  payable  to  the  testator,  15th  ol  May  1830,  with 
behigtiied^  '  interest  at  5  per  cent,  till  paid.  There  was  also  a 
mSity'r/*^^  count  for  money  lent,  money  paid,  interest,  and  an 

cor^Kleralion  :     aCCOUnt  Stated. 
Held,  that  C. 

was  not  a  com-      l?ii.st  plea,  to  the  first  count,  that,  before  the  time  of 

])etent  witness 

to  support  this  making  the  note,  to  wit,  &c.,  Charles  Crippe?i,  as  the 

^  And  that  it  agent  for  and  in  the  name  of  one  Alexander  Kennedn^ 

Iweii^cethat  c'.,  h^^l  become  and  was  indebted  to  divers,  to  wit,  twenty 

broip^hr  had  persous,  ill  vai'ious  sums,  amounting  in  the  whole  to  a 

I)aid  100^.  of 

the  note,  a  year's  interest  being  also  due  at  the  time  of  such  payment ;  inasmuch  as  C,  in  case 
a  verdict  were  given  against  P.,  would  be  liable  to  contribution  in  respect  of  that  interest. 
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large  Sec,  to  wit,  1200/.,  upon  find  by  virtue  of  divers  1836. 

unlawful  wagers,  and  contracts  in  the  nature  of  wagers, 

relating  to  the  future  price  and  value  of  certain  public  against 

Phillips. 

stock  called  consols,  that  is  to  say  &c.  (the  plea  then 
set  out  facts  to  shew  that  the  debt  arose  on  a  trans- 
action rendered  illegal  by  stat.  7  G.  2.  c.  8.) :  and  that, 
thereupon,  the  said  C  C  was  desirous  of  obtaining  a 
loan  of  200/.,  for  the  purpose  of  enabling  him  there- 
with in  part  to  pay  and  satisfy  the  said  sum  of  1200/., 
and  did  accordingly  apply  to  and  request  Slegg,  in  his 
lifetime,  to  lend  him  the  said  sum  of  200/.  in  the  said 
promissory  note  specified;  which  Slegg  consented  to  do, 
and  did  accordingly  lend  the  said  sum  to  C.  C.  for  the 
purpose  aforesaid,  and  on  no  other  account ;  and  there- 
upon the  defendant,  in  the  lifetime  of  Slegg^  to  wit,  &c., 
made  the  note  for  the  purpose  of  securing  to  Slegg  the 
payment  of  the  said  sum  of  200/. ;  whereby,  and  by 
force  of  the  said  statute  in  such  case  &c.,  the  said  note 
became,  and  was  and  still  is,  void  in  law.  Verification. 
Replication :  that  the  200/.  in  the  said  note  specified 
was  not,  nor  was  any  part  thereof,  lent  by  Slegg^  with 
knowledge  of  the  supposed  premises  in  the  said  plea 
mentioned,  or  for  the  supposed  purpose  in  that  plea 
alleged  :  conclusion  to  the  country.  Similiter.  Second 
plea,  to  the  other  counts :  Non  Assumpsit. 

On  the  trial  before  Lord  Denman  C.  J,,  at  the  Mid-^ 
dlesex  sittings  after  Michaelmas  term  1834-,  the  plain- 
tiffs put  in  and  proved  the  note,  which  was  a  joint 
and  several  note  made  by  Phillijjs  and  Crippeii,  The 
defendant  then  called  Crippen  in  support  of  the  first 
plea,  and  proved  that  Crippen  had  paid  100/.  to  the 
plaintiffs  on  account  of  the  note,  before  the  action  was 
brought,  on  tlie  18th  of  June  1831.    The  plaintiffs' 

counsel 
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1836.  counsel  objected  that  Crippen  was  still  incompetent; 
g^^^^  and  the  Lord  Chief  Justice,  being  of  that  opinion,  re- 
against      jectcd  the  evidence,  and  the  plaintiff  had  a  verdict. 

JT  I{  I L  LI  F  S  • 

In  Hilary  term  1835,  Erie  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  the  rejection  of  this  witness. 


Sir  F.  Pollock  and  V.  Richards  now  shewed  cause. 
The  witness  was  incompetent,  because,  if  the  plaintiffs 
recovered  against  the  present  defendant,  the  latter  might 
obtain  contribution  from  the  witness  for  both  damages 
and  costs ;  1  StarJc,  Ev.  106.  (2d  ed.),  Simons  v.  Smith  {a), 
Hall  V.  Rex  (Z>),  Evans  v.  Yeatherd  (c).  It  is  true  that, 
as  far  as  the  present  action  is  concerned,  the  liability  is 
severed ;  but  that  does  not  affect  the  ultimate  liability 
of  the  proposed  witness  to  the  result  of  the  action. 
Thus,  in  the  case  of  a  joint  and  several  bond,  if  one 
obligor  be  sued  alone  on  his  own  several  contract,  he 
may  still  recover  contribution  against  the  other  obligor. 
A  release  to  one  is  a  release  to  both ;  each,  therefore, 
has  an  interest  in  defeating  the  claim,  though  made  on 
one  only.  The  witness  would  have  been  admissible  for 
the  plaintiffs  on  the  grounds  stated  in  Blackett  v. 
Weir{d\  Hallv,  Curzon  (e),  York  v.  BloU{g),  As  for 
the  payment  by  Crippen^  that  leaves  him  still  liable  for 
the  interest  on  the  100/.  paid. 

Erie,  contra.  It  is  true  that  the  extinction  of  the 
debt  as  to  one  of  two  joint  and  several  obligors,  and 
perhaps  as  to  one  of  two  joint  and  several  makers  of  a 
note,  extinguishes  as  to  both.    But  here  Crippen  has 

(o)  %.  ^  M.  29.  (b)  6  Bing.  181. 

(c)  2  Bing.  133.  (d)  5  B.  ^  C.  385. 

{e)  9B.  ^  C.  646.  (5)  5  M.  ^  S.  71. 

already 
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already  paid  all  which  he  could  be  called  upon  to  con-  1836. 
tribute.    No  interest  is  shewn  to  be  unpaid  on  the 

Slegg 

100/.;  and  he  is  not  liable  to  the  costs  of  the  action,  against 
it  not  appearing  that  he  has  authorised  the  defence; 
Knight  V.  Hughes  («).  This  answers  the  argument 
from  the  cases  cited,  where  an  interest  arose  from 
the  liability  to  costs.  Crippen  has  here  a  greater 
interest  in  the  success  of  the  plaintiffs  than  in  that  of 
the  defendant.  If  the  plaintiffs  succeed,  no  liability 
accrues  to  him :  and,  even  if  the  defendant  could  in  that 
case  recover  contribution,  it  could  be  for  only  50/.,  as 
the  plaintiffs  can  recover  only  100/.,  and  the  plaintiffs' 
claim  against  Crippen  is  then  extinguished.  But,  if  the 
defendant  succeed,  the  plaintiffs  may  sue  Crippen  for 
all  the  100/.  \_Patteson  J.  He  comes  to  prove  that  no 
action  lies  at  all.]  The  test  of  his  competency  is,  not 
the  particular  evidence  which  he  is  to  give,  but  the 
effect  which  the  verdict  will  have  on  his  interest. 


Lord  Denman  C.  J.  I  rejected  this  evidence  at  the 
trial  on  the  authority  of  the  cases  in  the  Common  Pleas. 
It  is  not  denied  that  Crippen,  if  he  had  not  paid  the 
100/.,  would  be  liable  to  contribution.  But,  at  the  time 
of  his  paying,  a  year's  interest  was  due  on  the  l60/.,  as 
well  as  the  remaining  principal  and  interest.  There 
was,  therefore,  still  a  charge  remaining  upon  him ;  and 
he  had  a  direct  interest :  for,  if  the  plaintiffs  recovered 
against  the  defendant,  the  defendant  could  recover  a 
part  from  Crippen.  Then  he  comes  to  shew  that  the 
plaintiffs  cannot  recover,  because  the  consideration  was 
illegal.    And  it  is  argued  that  he  would,  in  fact,  be 


(a)  M.     M,  247. 


benefitted 
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benefitted  by  the  plaintiffs'  recovering  here,  because  the 
sum  so  recovered  would  go  to  exonerate  him,  as  be- 
tween himself  and  the  plaintiffs.  It  seems  to  me  that  it 
is  not  in  the  defendant's  mouth  to  say  this:  for  his 
defence  is  that  the  note  is  a  nullity ;  and  the  same  de- 
fence would  be  available  for  Crippe7i, 

LiTTLEDALE  J.  I  think  the  witness  was  not  com- 
petent. If  he  had  paid  the  full  amount  for  which  he 
was  liable,  he  would  not  be  liable  to  contribution.  But 
he  has  not  done  so ;  and  therefore  he  seems  to  be  in- 
terested: for  Phillips  would  sue  him,  if  the  plaintiffs 
recovered,  for  contribution  in  respect  of  the  difference 
between  what  he  has  paid  and  what  he  was  liable  for. 
And,  as  for  the  chance  of  the  plaintiffs'  recovering 
against  Crippen  if  they  failed  against  Phillips,  that 
might  depend  upon  many  contingencies.  Then,  again, 
Crippen  comes  to  prove  that  the  note  was  illegal.  If 
one  maker  of  a  note  can  prove  illegality  on  behalf  of 
the  other,  and  so  defeat  the  action,  the  other  may  also 
prove  the  illegality  when  the  first  is  sued :  and  so  the 
two  makers  may  get  rid  of  the  liability  altogether. 

Patteson  J.  I  am  of  opinion  that  the  witness  was 
rightly  rejected.  He  was  called  to  prove  a  plea  that 
the  consideration  was  unlawful,  not,  as  in  some  of 
the  cases,  to  defeat  the  action  by  proving  his  own 
joint  liability.  Perhaps  that  circumstance  makes  no 
great  difference.  But  it  is  clear  that,  if  the  plaintiffs 
recover,  the  defendant  will  be  entitled  to  contribution 
from  Crippen :  the  latter  has  therefore  a  direct  interest 
in  defeating  the  action.  I  admit  that,  if  he  had  paid  all 
which  the  defendant  could  obtain  by  way  of  contribu- 
tion, 


1836. 


Slegg 
against 
Phillips. 
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tion,  his  interest  would  be  gone.  But  that  he  has  not  1836. 
done :  he  has  paid  only  half  the  principal ;  and  the  ' 

Slegg 

interest  on  that  half  remains  due  from  him  ;  so  that  the  against 

Phillips 

defendant  would  recover  from  him  at  least  51,  Then  it 
is  said  that,  if  the  plaintiffs  fail  in  this  action,  they  will 
sue  Crippen  for  the  whole.  That  is  a  very  uncertain 
and  contingent  interest.  I  admit  that,  if  Crippen  were 
sued,  he  could  not  avail  himself  of  a  verdict  obtained  by 
the  defendant  in  this  action :  but  the  result  would  be 
that,  he  having  proved  the  illegality  on  behalf  of 
Phillips,  Phillips  might  prove  it  afterwards  on  behalf 
of  Crippen,  In  Hall  v.  Rex  {a)  the  Court  held  that 
the  direct  interest  must  prevail,  riot  the  contingent. 

Coleridge  J.  The  argument  founded  upon  the 
payment  would  be  sound,  if  borne  out  by  the  facts ; 
but  the  interest  on  the  principal  paid  is  still  unsatis- 
fied. The  argument  that  Crippen  is  more  interested  to 
obtain  a  verdict  for  the  plaintiffs  than  for  the  defendant 
has  already  received  an  answer.  Crippen  comes  to  de- 
feat the  instrument  upon  which  the  action  is  brought, 
and  thereby  to  prevent  any  action  against  himself  for 
contribution.  The  other  liability  suggested  is  more  re- 
mote. 

Rule  discharged. 


(a)  6  Bing.  181. 
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Don  NuNo  Alvares  Pereira  de  Mello,  Duke 


^pril  27th. 


DE  Cadaval,  against  Thomas  Collins, 


Plaintiff  being    \  SSUMPSIT  for  monev  had  arid  received,  and  on 

a  foreigner,  XjL 

ignorant  of  the         an  account  Stated.     Plea,  Non  assumpsit.  On 

English  lan- 
guage, was       the  trial  before  Lord  Denman  C.  J.,  in  London,  Feb" 

arrested  at  Fal-  i     ^         i        ^  •     -m  t» 

mouth  soon  Tiiary  1835,  It  appeared  that  the  piamtiii  was  2l  Fortu- 

arrivai  therf  guese  nobleman,  who  had  been  a  member  of  the  Fortu- 

by  defe^ndant  ^^^^^^  government  under  Don  Miguel    In  July  1834, 

DefendinTand  ^^^^  plaintiff  arrived  at  Falmouth,  with  his  family,  from 

plaintiff  then  FoHugol,    Soon  after  his  arrival,  he  received  a  letter 

signed  an 

agreement,  by    from  the  defendant,  dated  26th  of  July  1834,  stating 

which,  in  con-      i        i      i     i     i  .  p  t-v       i  /r 

sideration  of  that  he  had  claims  on  the  government  of  Don  Miguel 
p?^ntfff  u)  d^-  to  the  amount  of  16,200/.,  for  services  performed  and 
t^fflvas'to'be""  P^y  asserted;  but  making  no  claim  on  the 

discharged,  and  p]aintifF  individually.    The  plaintiff  took  no  notice  of 

not  to  be  again  j  l 

arrested ;  and,   this  letter.    On  the  5th  of  August  he  was  arrested  at 

plaintiff 

was  to  put  in     the  suit  of  the  defendant,  on  a  writ  for  16,200/.  against 

bail  in  twelve 

days ;  the  500/.  the  plaintiff  and  Manuel  Viscount  de  Santarem,  The 
Tpaymentin^  affidavit  was  for  10,000/.  and  upwards  for  work  and 
wHt-^^and  both  l^bour.  The  plaintiff,  who  did  not  understand  English, 
parties  were  to  applied  to  the  FoHuguese  Vice-Consul  at  Falmouth,  and 

abide  the  event     ^  ^  °  ^ 

of  the  action;    j^^d  an  interview,  in  his  presence,  with  the  defendant, 

the  agreement 

containing  no    his  brother,  and  an  attorney,  who  attended  on  behalf  of 

provision  for 

refunding  the    the  defendant :  and,  after  some  negotiation,  the  following 

money  if  the  ,  i    •  i 

action  should    memorandum  was  drawn  up  and  signed :  — 

fail.  Plaintiff 

paid  the  500/.  and  was  released.  No  bail  was  put  in  ;  and  the  writ  was  afterwards  set 
aside  for  irregularity.  Plaintiff  then  sued  defendant  for  the  500/.  as  money  had  and  re- 
ceived; and  the  jury  found  that  defendant  knew  that  he  had  no  claim  upon  plaintiff: 

Held,  that  the  action  lay,  the  payment  having  been  made  under  the  compulsion  of 
colourable  legal  process. 

"We, 
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"  We,  the  undersigned,  agree  to  the  following  con-  1836, 

ditions :  —  ^.  '  , 

The  Duke  db 

"  First,  his  Excellency  the  Duke  of  Cadaval  pays  Cadaval 

against 

500/.  in  lawful  money  of  Great  Britain  to  Thomas  Collins. 
Collins,  as  a  payment  in  part  of  the  writ  issued  in 
London  for  16,200/.,  and  the  remainder  his  Excellency 
to  give  bail  immediately  :  to  run  the  usual  course  of  an 
action  in  the  Court  of  King's  Bench  :  both  of  us  the 
undersigned  to  abide  by  the  result :  the  said  500/.  to  be 
paid  at  nine  o'clock  to  morrow  morning,  for  which  Mr. 
Lake  the  consul  is  responsible. 

"  Falmouth,  5th  August  1834.       Duque  de  Cadaval, 

"  Thomas  Collins 

The  plaintiff  was  then  released ;  and,  on  the  6th  of 
August,  the  following  agreement  was  signed  by  the 
parties :  — 

"  An  agreement  made  and  entered  into,  this  6th  day 
of  August  1834,  between  Thomas  Collins,  of  Piatt  Ter- 
race, in  the  county  of  Middlesex,  Esquire,  of  the  one 
part,  and  his  Excellency  the  Duke  de  Cadaval,  at  pre- 
sent residing  at  Falmouth,  in  the  county  of  Corn\!oall,  of 
the  other  part.  Whereas  the  said  Thomas  Collins  did 
lately  cause  a  writ  of  capias  to  be  issued  out  of  His 
Majesty's  Court  of  King's  Bench  at  Westminster  against 
the  said  Duke  de  Cadaval  and  one  Manuel  Viscount  de 
Santarem,  at  the  suit  of  him  the  said  Thomas  Collins, 
for  the  sum  of  16,200/.,  and  whereas  the  said  Duke  de 
Cadaval  was,  on  the  5th  day  of  the  said  month  of 
August,  at  Falmouth  aforesaid,  arrested  and  taken  into 
custody  by  virtue  of  a  warrant  granted  on  the  said  writ 
of  capias  by  the  sheriff  of  Cornxmll  aforesaid,  and 
whereas  {a)  the  said  Duke  de  Cadaval,  not  being  at 

(a)  Sic. 

present 
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1836.      present  prepared  to  give  the  required  bail  to  the  said 
_  ,        sheriff  of  Corrvwall:  and  it  is  hereby  declared  and  agreed 

The  Duke  de  . 

Cadaval     by  and  between  the  said  Thomas  Collins  and  the  said 

against 

Collins.      Duke  de  Cadaval  that,  in  consideration  of  the  sum  of 
500/.  of  lawful  British  money  to  the  said  Thomas  Col- 
lins in  hand  paid  by  the  said  Duke  de  Cadaval,  at  or 
upon  the  execution  of  these   presents,   the  receipt 
whereof  he  doth  hereby  acknowledge,  he,  the  said 
Thomas  Collins,  doth  hereby  consent  and  agree  that  he, 
the  said  Duke  de  Cadaval,  shall  be  forthwith  discharged 
from  his  said  arrest,  and  shall  not  be  taken  or  deemed 
liable  to  be  taken  again  into  custody  by  virtue  of  the 
aforesaid  warrant  or  otherwise,  except  in  execution ; 
and  the  said  Duke  de  Cadaval  doth  for  himself,  his 
executors  and  administrators,  covenant,  promise,  and 
agree  to  and  with  the  said  Thomas  Collins,  his  executors 
and  administrators,  that  he  will,  within  twelve  days 
from  the  date  hereof,  give  bail  to  the  action,  according 
to  the  form  of  the  statute  in  such  case  provided,  being 
in  accordance  with  the  tenor  of  an  agreement  entered 
into  between  the  said  parties,  bearing  date  the  5th  day 
of  the  said  month  of  August  (which  agreement  has  been 
this  day  destroyed,  but  is  to  be  held  in  full  force  and  ' 
vigour  by  these  presents)  as  follows,  that  is  to  say :  — 
"  We,  the  undersigned,  &c.  [here  the  agreement  of  the 
5th  of  August  was  set  out.] 

"  In  witness  whereof  the  said  parties  have  hereunto 
set  their  hands,  the  day  and  year  first  above  written. 

"  Duque  de  Cadaval. 
"  Thomas  Collinsr 
The  plaintiff',  at  the  time  of  the  execution  of  this 
agreement,  paid  500/.  to  the  defendant.    The  writ  was 
set  aside  for  irregularity  by  a  judge  at  chambers,  on 

the 
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the  30th  of  August  1834.    A  rule  nisi  for  setting  aside  1S36. 
the  judge's  order  was  obtained  by  the  defendant  in  this 

^         ,  .  .  The  Duke  vk 

Court,  but  discharged  in  Michaelmas  term  1834;  and  Cadavai, 
no  steps  had  since  been  taken  in  that  action  by  the  Collins. 
defendant  against  the  plaintiff.  No  evidence  was  given, 
at  the  trial  of  the  present  cause,  of  any  debt  due  from  the 
plaintiff  to  the  defendant ;  and  it  was  proved  that  the 
latter  had  taken  the  benefit  of  the  Insolvent  Act  in  1833, 
and  that  his  schedule,  though  of  a  date  later  than  the 
greater  part  of  the  claims  set  up  by  him  in  his  first 
letter  to  the  plaintiff,  made  no  mention  of  any  such 
claims.  It  was  objected,  for  the  defendant,  that  the 
money  had  been  paid  by  the  plaintiff  voluntarily,  and 
under  an  agreement  between  the  parties,  and  with  full 
knowledge  of  the  facts,  and  could  not,  therefore,  be 
recovered  back  in  this  action.  The  Lord  Chief  Justice 
directed  the  jury  to  find  for  the  defendant,  if  they 
thought  that  he  believed  himself  entitled  to  sue  the 
plaintiff  in  the  first  action,  but  otherwise  for  the  plain- 
tiff. The  jury  found  a  verdict  for  the  plaintiff,  and 
stated  it  as  their  opinion  that  the  defendant  knew  that 
he  had  no  claim  upon  the  plaintiff.  In  Easter  term 
1835,  Piatt  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 
or  a  new  trial  had. 


Sir  John  Campbell,  Attorney-General,  Kelly,  and 
Alexander,  who  were  to  have  shewn  cause,  were  stopped 
by  the  Court. 

Piatt  and  Butt  in  support  of  the  rule.  The  money 
no  longer  belongs  to  the  plaintiff.  It  is  not  pretended 
that  the  plaintiff,  when  he  entered  into  the  agreement. 

Vol.  IV.  3  L  was 
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1836.  was  ignorant  of  the  facts.  Therefore,  if  the  money  was 
_    _  -         paid  as  part  of  the  debt  claimed,  it  cannot  be  recovered 

The  Duke  de    ^  ^ 

Cadaval      back.    On  the  other  hand,  if  it  was  paid  simply  until 

against 

Collins.  bail  should  be  put  in,  and  as  a  consideration  for  the 
delay,  and  to  abide  the  event  of  the  suit,  the  plaintiff, 
not  having  put  in  bail,  has  not  performed  his  part  of 
the  agreement,  and  cannot  claim  the  money  back. 
Even  assuming  that  he  was  to  receive  back  the  money 
on  putting  in  bail,  he  cannot  recover  till  he  has  per- 
formed, this,  as  was  done  in  McNeil  v.  Perchard  («).  The 
payment  was  voluntary ;  for  legal  process,  even  when 
founded  on  a  claim  which  cannot  be  supported,  does 
not  constitute  that  sort  of  compulsion  which  avoids  a 
contract.  The  reason  is  that  the  law,  which  creates 
the  pressure,  supplies  the  defence.  This  is  shewn  by 
Marriot  v.  Hampton  (6),  Knibbs  v.  Hall  (c),  and  Brown 
V.  M^Kinally  {d).  [^Patteson  J.  In  Fidham  v.  Down{e) 
Lord  Kenyon  qualifies  the  doctrine ;  he  says,  "  unless 
to  redeem,  or  preserve  your  person  or  goods."]  The 
principle  upon  which  all  these  cases  have  been  decided 
is,  that  the  party  who  disputes  the  claim  must  do  so  by 
resisting  the  action  in  the  first  instance ;  and  that  there 
must  be  some  end  to  litigation.  On  this  principle,  if 
the  plaintiff  had  paid  the  whole  sum  claimed,  he  could 
not  now  recover  it.  Hamlet  v.  Richardson  [g)  is  to  the 
same  effect,  though  the  marginal  note  there  introduces 
the  exception  of  the  case  of  fraud  on  the  part  of  the  person 
obtaining  the  money.  No  fraud,  however,  seems  to  have 
been  in  question,  in  the  case  itself.  The  case  of  Cobden 
V.  KendricJc  (Ji)  is  there  questioned  by  Tindal  C.  J.,  and 

(a)  1  Esp.  263.  {b)  7  T.  R.  269. 

(c)  1  JE^p.  84.  (d)  \  Esp.  21 9. 

{e)  6  Esp.  26.  (note).  {g)  9  Bing.  644. 

{k)  4  T,  R.  432.  note  (a). 

he 
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he  refers  to  the  judgment  of  Hohoyd  J.  in  Milnes  v. 
Duncan  (a),  which  supports  the  principle  now  con- 
tended for.  The  same  principle  was  acted  on  in  Bilbie 
V.  Lumley  {b)  and  Brisbane  v.  Dacres  (c).  In  Snowdon  v. 
Davis  (d)  a  bailiff,  by  threat  of  a  distress  for  a  sum  for 
which  his  warrant  did  not  authorise  him  to  distrain, 
obtained  that  sum,  and  afterwards  obtained  another 
sum  from  the  same  party  by  distraining  upon  him  under 
another  warrant,  which  authorised  him  only  to  distrain 
on  a  different  person;  and  it  was  held  that  the  party 
paying  might  recover  back  both  sums.  There  the  dis- 
tresses were  wrongful  throughout ;  upon  which  ground 
that  case  differs  from  the  present,  where  the  agreement 
was  made  by  a  party  under  an  arrest  upon  a  warrant 
against  that  party,  and  the  money  paid  by  the  party 
under  such  agreement.  An  action  for  money  had  and 
received  has  been  held  to  be  given  where  no  other 
remedy  lay,  as  in  Hills  v.  Street  (e) ;  but  here  the  plain- 
tiff, if  entitled  at  all,  may  recover  the  sum  by  way  of 
damages  in  an  action  for  a  malicious  arrest. 


1836. 

The  Duke  de 
Cadaval 
against 
Collins. 


Lord  Denman  C.  J.  It  is  asserted  that  the  principle 
of  decision  in  Marriot  v.  Hampton  {g)  has  not  been 
adhered  to  in  this  case.  But  that  case  does  not  warrant 
the  argument  drawn  from  it.  It  does  not  decide  that 
money  obtained  under  the  compulsion  of  legal  process 
can  never  be  recovered  back ;  but  only  that,  after  the 
defence  in  an  action  has  failed,  and  money  has  been 
recovered  in  the  action,  it  cannot  be  recovered  back  in 

(a)  6  -B.  f  C.  679.  {b)  2  East,  469. 

(c)  5  Taunt.  143.  {d)  1  Taunt.  359. 

(e)  5  Bing.  37.    See  judgment  of  Best  C.  J.  p.  41. 
(g)  7  i'.  n,  269. 
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1836.      another  action.    This  is  the  ground  upon  which  the 
The  Duke      decision  is  put  by  Lord  Kenyan.    He  says,  "  After  a 
Cadaval     recovery  by  process  of  law" — not  extortion  —  "there 

against 

Collins.  must  be  an  end  of  litigation."  And  Grose  J.  says,  "  It 
would  tend  to  encourage  the  grossest  negligence  if  we 
were  to  open  a  door  to  parties  to  try  their  causes  again, 
because  they  were  not  properly  prepared  the  first  time 
with  their  evidence."  The  question  there  arose,  not 
upon  an  extortion  by  legal  process,  but  upon  the  want 
of  means  of  defence  in  a  previous  action,  which  means 
a  party  ought  to  have  when  such  action  is  brought.  On 
the  other  hand,  I  certainly  felt  that  there  might  arise, 
in  this  case,  an  inconvenience  from  our  allowing  the 
plaintiff's  claim,  since  there  may  be  another  action  for  a 
malicious  arrest.  After  the  judgment  in  this  case,  there 
will  nevertheless  be  no  bar  to  that  action.  We  must, 
however,  see  whether  there  be  any  thing  to  defeat  the 
plaintiff's  right  here,  if  the  money  be  still  his.  For 
Mr.  Piatt  has  put  the  question  in  its  true  form :  is  it 
still  the  plaintiff's  money  ?  How  is  it  shewn  not  to  be 
so  ?  Why,  by  striving  to  give  effect  to  a  fraud.  That  is 
the  finding  of  the  jury:  the  arrest  was  fraudulent;  and 
the  money  was  parted  with  under  the  arrest,  to  get  rid 
of  the  pressure.  This  case  differs  from  all  which  have 
been  cited  as  being  otherwise  decided :  in  none  of  those 
was  the  bona  fides  negatived,  not  even  in  Marriott  v. 
Hampton  (a);  for,  in  default  of  evidence  to  the  contrary, 
the  party  there  might  have  believed  the  debt  to  be  due. 
But  here  the  jury  find  that  the  defendant  did  know 
that  he  had  no  claim.  The  [property  in  the  money, 
therefore,  never  passed  from  the  plaintiff,  who  parted 

(a)  7  T.  R,  269. 

with 
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with  it  only  to  relieve  himself  from  the  hardship  and  1836. 
inconvenience  of  a  fraudulent  arrest. 

The  Duke  de 

Cadaval 
cLgainst 

LiTTLEDALE  J.  The  case  of  Marriott  v.  Hamp-  Collins. 
ton  (a)  was  different  from  the  present.  There  the 
plaintiff  in  the  original  action  claimed  a  debt,  which  the 
defendant  asserted  that  he  had  paid,  but  he  could  not 
produce  the  receipt;  and,  finding  he  could  not  defend, 
he  paid  the  money  and  gave  a  cognovit  for  the  costs. 
Afterwards  he  found  the  receipt ;  and  sued,  in  order  to 
recover  back  what  he  had  paid.  But,  as  the  money 
had  been  originally  recovered  by  legal  proceedings,  it 
was  held  that  he  could  not  recover  it  back  as  money 
had  and  received.  That  was  the  ground  on  which 
Lord  Kenj/on  and  Grose  J.  proceeded.  They  considered 
that  an  action  did  not  lie  to  recover  back  that  which 
had  once  been  recovered  under  a  legal  decision.  But 
here  there  was  no  such  recovery.  The  plaintiff  was 
arrested;  and  the  jury  find  that  the  arrest  was  merely 
colourable :  and  the  money  was  paid  for  time  to  get 
bail.  The  arrest  must  have  been  merely  colourable, 
since  the  debt  was  not  inserted  in  the  defendant's 
schedule.  I  admit  the  difficulty  which  arises  from  the 
liability  of  the  defendant  to  an  action  for  a  malicious 
arrest:  no  doubt  such  an  action  would  lie;  for,  as 
Collins  knew  that  there  was  no  debt,  there  is  distinct 
malice.  Still  we  cannot  prevent  the  plaintiff  from  re- 
covering back  his  money  as  money  had  and  received. 

Patteson  J.  I  think  this  verdict  was  right.  I  put 
the  matter  entirely  upon  the  special  circumstances  of 


(a)  7  T.  R.  269. 
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The  Duke  de 
Cad AVAL 
against 
Collins. 


the  case.    I  admit,  in  general,  that  money  paid  under 
compulsion  of  law  cannot  be  recovered  back  as  money 
had  and  received.    And,  further,  where  there  is  bona 
fides,  and  money  is  paid  with  full  knowledge  of  the 
facts,  though  there  be  no  debt,  still  it  cannot  be  re- 
covered back.    But  here  there  is  no  bona  fides,  and 
on  that  I  ground  my  opinion.    When  a  man  sues  to 
recover  back  money  paid  under  compulsion  of  law,  it 
lies  upon  him  to  shew  that  there  was  fraud.    Has  the 
plaintiff  shewn  that  here  ?   The  jury  find  that  the  arrest 
was  fraudulent,  in  consequence,  I  suppose,  of  the  debt 
not  appearing  in  the  schedule ;  for,  if  such  a  debt  ex- 
isted, the  defendant  was  bound  to  insert  it  in  the  sche- 
dule, under  the  act  of  parliament ;  and  the  omission  of  it 
would  have  been  a  misdemeanor  severely  punishable. 
The  jury,  therefore,  concluded  that  the  defendant  knew 
that  the  debt  did  not  exist,  and  that  he  used  the  process 
colourably.    To  say  that  money  obtained  by  such  ex- 
tortion cannot  be  recovered  back,  would  be  monstrous. 
Then  the  terms  of  the  agreement  form  a  very  strong 
circumstance.    The  defendant,  having  a  man  in  custody 
for  a  debt  for  which  he  knew  that  he  had  no  claim,  is 
to  get  the  500/.,  whether  he  recover  in  the  action  or 
not;  for  there  is  no  provision  for  the  defendant  re- 
funding the  money  in  case  of  his  failure.    Now  suppose 
the  plaintiff  had  put  in  bail  to  the  sheriff,  instead  of 
entering  into  this  agreement,  what  would  the  conse- 
quence have  been  ?    On  application  to  my  Brother 
Alderson  the  writ  was  cancelled,  though  perhaps  on  a 
paltry  objection ;  but  the  result  would  have  been,  in  the 
case  supposed,  that  nothing  would  have  got  into  the 
pocket  of  the  defendant.    It  would  be  a  scandal  to  the 
law  if  this  money  could  not  be  recovered  back. 

Coleridge 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


867 


Coleridge  J.    I  quite  agree.    Although  the  deci-  1836. 
sions  have  ffone  as  far  as  they  can  go,  yet  I  will  not        ^  , 

^  J  &  '  J  The  Duke  de 

attempt  to  disturb  them  :  and  they  are  quite  consistent  Cadaval 

against 

with  the  decision  which  we  are  now  giving.  It  is  clear  Collins. 
that,  if  money  be  paid  with  full  knowledge  of  facts,  it 
cannot  be  recovered  back.  It  is  clear  too  that,  if  there 
be  a  bona  fide  legal  process,  under  which  money  is 
recovered,  although  not  actually  due,  it  cannot  be  re- 
covered back,  inasmuch  as  there  must  be  some  end  to 
litigation.  That  is  the  substance  of  the  decisions.  But 
no  case  has  decided  that,  when  a  fraudulent  use  has 
been  made  of  legal  process,  both  parties  knowing 
throughout  that  the  money  claimed  was  not  due,  the 
party  paying  under  such  process  is  not  to  have  the  assist- 
ance of  the  law.  If^  indeed,  the  property  were  changed, 
it  would  follow  that  the  plaintiff  must  fail ;  but  the  de- 
fendant's counsel  assumed  that.  I  rely  on  the  position 
which  is  laid  down  in  1  Selwyn's  Nisi  Prius,  89  (a), 
"  If  an  undue  advantage  be  taken  of  a  person's  situ- 
ation, and  money  obtained  from  him  by  compulsion, 
such  money  may  be  recovered  in  an  action  for  money 
had  and  received."  For  this,  Astley  v.  Reynolds  {b)  is 
cited,  in  which  the  circumstances  of  compulsion  were 
much  less  strong  than  in  the  present  case.  My  opinion, 
therefore,  is  founded  upon  the  particular  circumstances 
of  the  case.  When  it  is  said  that  we  are  not  to  look  to 
the  degree  of  hardship,  so  as  to  depart  from  the  legal 
principle,  I  agree ;  but  here  the  particular  circumstances 
make  the  law  of  the  case.  Here  is  a  foreigner,  at  a 
great  distance  from  his  friends,  at  a  great  distance  from 
Lojidon,  ignorant  of  the  law  of  England  (though  I  do 

(a)  Assumpsit  11.  8th  ed.  1831. 

(6)  2  Str,  915.    And  see  Morgany.  Palmer,  2  B.  ^  C.  729.  ;  Shaw  v. 
Woodcock,  7  B.  ^  C,  73, 

3  L  4  not 
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not  rely  upon  that),  charged  with  owing  a  very  large  sum 
Then,  first,  is  not  the  payment  compulsory  ?  Next^ 
there  bona  fides  ?  According  to  the  finding  of  the  jury, 
the  defendant  commits  perjury,  and  uses  legal  process 
colourably  to  enforce  an  unjust  demand.  I  should  have 
been  sorry  to  find  that  our  hands  were  tied  in  such  a  case. 

Rule  discharged. 


Thursda'i/j 
April  28th. 

In  trespass 
quare  clausum 
fregit,  issues 
were  joined  on 
three  pleas: 
1st,  of  a  public 
carriage  way; 
2dly,  of  a  pub- 
lic bridle  way ; 
Sdly,  of  a  pub- 
lic foot  way. 
The  jury  found 
a  verdict  for 
the  plaintiff  on 
the  first  issue, 
and  for  the 
defendant  on 
the  third ;  and 
the  Judge, 
without  the 
consent  of  the 
plaintiff,  dis- 
charged the 
jury  from  giv- 
ing a  verdict  on 
the  second 
issue. 

The  Court 
granted  a  new 
trial,  although 
the  plaintiff,  at 
the  beginning 
of  the  trial,  had 
agreed  that  the 
damages,  if 
any,  should  be 
merely 
nominal. 


Tinkler  against  Rowland, 


'JpRESPASS,  quare  clausum  fregit.  Pleas:  1st,  a 
public  carriage  way:  2dly,  a  public  bridle  way; 
Sdly,  a  public  foot  way.  The  replication  traversed  the 
rights  of  way,  on  which  the  defendant  joined  issues. 
On  the  trial  before  Lord  Denman  C.  J.,  at  the  Surrey 
Lent  assizes  1835,  the  counsel  for  the  plaintiff,  at  the 
outset,  agreed  that  the  damages,  if  any,  should  be 
merely  nominal.  The  jury  found  a  verdict  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 
third :  but,  after  having  retired  for  many  hours,  they 
told  the  Lord  Chief  Justice  that  they  could  not  agree  as 
to  the  second  issue ;  and  it  appeared  by  the  testimony 
of  a  medical  man  that  one  of  the  jurymen  was  ill. 
Upon  this,  his  Lordship  directed  the  verdict  to  be 
taken  as  above,  on  the  first  and  third  issues,  and  dis- 
charged the  jury  from  giving  a  verdict  on  the  second, 
without  the  consent  of  the  plaintiff.  In  Easter  term 
1835,  Thesiger,  for  the  plaintiff,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had. 

Channetl  now  shewed  cause.  The  objection,  on  which 
the  rule  was  obtained,  is,  that  the  Judge  lias  no  power, 

except 
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except  by  consent  of  parties,  to  discharge  a  jury  from 
giving  a  verdict  on  one  of  several  issues.  That  ob- 
jection is  well  founded,  only  v^^here  the  issue,  on  vi^hich 
the  jury  are  discharged,  is  material,  as  the  parties  are 
situated.  Now,  the  only  matters  left  to  be  determined 
by  the  second  issue  were  the  damages  and  the  costs  of 
the  particular  issue  {a\  The  damages  are  here  im- 
material, because  the  plaintiff's  counsel  limited  his  claim 
to  nominal  damages.  And,  as  to  the  costs  of  the  par- 
ticular issue,  they  cannot  make  such  a  materiality 
as  would  warrant  the  objection ;  for  that  materiality 
would  have  existed  in  every  case,  as,  for  instance,  in 
Powell  V.  Sonnett  (b),  where,  nevertheless,  it  was  held 
that  a  jury  might  be  discharged  on  eight  of  twenty 
counts,  without  the  consent  of  parties,  the  eight  being- 
rendered  immaterial  by  the  finding  as  to  the  rest.  IPat- 
teson  J.  That  case,  in  which  I  was  engaged,  is  no  au- 
thority for  your  position.  The  Exchequer  Chamber  there 
decided,  on  error  brought,  that,  as  it  did  not  appear  that 
the  parties  had  not  consented,  they  would  presume  that 
all  which  ought  to  have  been  done  had  been  done.]  In 
replevin  and  avowry  for  rent-arrere,  if  non  tenuit  and 
riens  in  arrere  be  pleaded,  a  verdict  for  the  plaintiff  in 
replevin  on  the  non  tenuit  renders  the  other  immaterial, 
and  the  jury  should  be  discharged  (c).  [Lord  Den- 
man  C.  J.  The  question  on  the  second  issue  here  was 
material  as  to  the  right  of  the  parties.]  The  defendant 
might  ^make  that  objection ;  but  the  plaintiff  cannot. 

(a)  The  finding  for  the  defendant  on  the  thkd  issue  would  have  put 
an  end  to  the  question  of  damages ;  but  the  point  was  raised  in  argument,  as 
above,  to  avoid  any  question  as  to  that  finding  having  been  irregular,  on 
account  of  its  being  given  separately. 

{h)  S  Bing.  381.  S,  C.  aflSrmed  in  error  in  the  House  of  Lords, 
1  BligJiy  iV.  S.  545 ;  where  see  the  judgment  of  Lord  Lyndharst^  p.  552. 

(c)  Cossey  v.  Diggons,  2  B,  &  Aid,  546. 

The 
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1836.      The  finding  of  the  jury  on  that  issue,  even  if  it  were  for 
the  plaintiff,  would  not  negative  the  public  right  of 

Tinkler  .  . 

against      bridle  way  hereafter.    He  could  not  use  such  a  verdict ; 
and  he  claimed  only  nominal  damages  now. 

Per  Curiam  (a).  The  second  issue  was  material  for 
ascertaining  the  right.  The  plaintiff  assented  to  no- 
minal damages,  on  the  understanding  that  all  the  issues 
were  to  be  tried.  The  issue  was  material ;  and,  if  so, 
the  finding  was  material. 

Rule  absolute. 
Thesiger  was  to  have  argued  in  support  of  the  rulo, 

(fit)  Lord  Denman  C,  J.,  Littledale,  Patteson,  and  Coleridge  Js. 


"Thursday,  GooDMAN  amifist  Harvey  and  Others. 

Jpnl  28th.  ^ 

In  giving  notice    A  SSUMPSIT  on  a  bill  of  exchange  drawn  by  de- 

-of non-payment  JTjL 

to  the  drawer  of  feudants,  September  1st,  1832,  at  Limerick,  upon 
resi*dentabroad,  Gould,  Dowie,  and  Co.  (LoTidon),  for  262/.  135.  ld,f 
inform^TmThlt  value  in  freight  per  Cicero,  payable  at  four  months  to 
bten  protested,  ^^^'^  '^^^^^  Order,  indorsed  by  Scott  to  David  Levy, 
without  send-  j^^^y     plaintiff.  The  first  count  alleged  non- 

ing  a  copy  ot  ^       ^  ° 

the  protest.       acceptance ;  the  second,  non-payment.    Plea  (before  the 

In  an  action 

by  the  indorsee  new  rules),  Non  Assumpsit.  On  the  trial  before  Lord 
has^given  value,  Denman  C.  J.,  at  the  sittings  in  London,  after  Hilary 
disputed  on ^the  t^rm  1835,  the  following  facts  appeared.  The  bill  was 
fndorser^ob!      S^^^^  defendants,  merchants  at  Limerick,  to 

tained  the  dis-   ^cott,  a  ship-owner,  for  a  balance  of  freight.    Scott  gave 

count  of  such  ?  r  »  &  &  ^ 

bill  in  fraud  of 

the  right  owner,  the  question  for  the  jury  is,  whether  the  indorsee  acted  with  good  faith 
in  taking  the  bill.  The  question  whether  or  not  he  was  guilty  of  gross  negligence  is 
improper.    Gross  negligence  may  be  evidence  of  mala  fides,  but  is  not  equivalent  to  it. 

it 
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it  to  Hudson^  a  ship's  captain  (who  gave  no  value,  and  1836. 
whose  name  did  not  appear  on  the  bill),  to  ffet  it  dis-  _ 
counted.    Hudson  delivered  the  bill  for  that  purpose  against 

Hakvey. 

to  David  Levy^  who  caused  it  to  be  presented  for  ac- 
ceptance on  September  20th.  The  drawees  refused 
acceptance,  in.  consequence  of  having  received  from  the 
defendants  a  notice,  sent  to  the  latter  by  a  solicitor, 
warning  them  not  to  pay  any  money  to  Scott^  or  to  any 
other  person  on  his  account,  as  the  party  giving  the 
notice  was  about  forthwith  to  sue  out  a  commission  of 
bankrupt  against  him,  on  the  petition  of  certain  persons 
named  in  the  notice  [a).  The  drawees  gave  this  commu- 
nication (the  receipt  of  which  was  proved  at  the  trial) 
as  their  reason  for  not  accepting.  The  bill  was  noted 
for  non-acceptance,  and  protested.  No  notice  of  the 
non-acceptance  was  given  to  the  defendants.  Levy  re- 
turned the  bill  to  Hudson^  who,  in  the  latter  part  of 
October,  carried  it  back  to  Scott,  Scott,  who  had  by 
that  time  been  arrested  for  debt,  gave  the  bill  to  Hudson 
again,  in  order  that  he  might  once  more  endeavour  to 
raise  money  by  discounting  it;  and  Hudson  undertook 
to  do  so.  Hudson  again  placed  the  bill  in  the  hands  of 
Levy;  and  he  got  it  discounted  by  the  plaintiff,  who  paid 
about  260/.  upon  it.  Levy  never  remitted  the  proceeds, 
but,  as  was  represented  at  the  trial,  retained  them  in 
fraud  of  Scott ;  and  no  value  was  ever  given  for  the  bill 
by  either  Levy  or  Hudson,  When  the  bill  became  due, 
the  plaintiff  presented  it  for  payment,  which  Gould, 
Dowie,  and  Co.  refused,  although  they  had  funds,  the 
right  to  the  proceeds  being  contested.     They  were 

(a)  The  commission  did  afterwards  issue,  on  a  fiat  dated  January  15th 
1833,  and  this  action  was  understood  to  be  defended  by  Scott's  assignees. 

furnished 
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furnished  with  funds  a  day  or  two  before  the  bill  be- 
came due,  but  had  not  funds  at  the  time  of  the  non- 
acceptance.  The  bill  was  protested  for  non-payment ; 
and  notice  of  the  non-payment  was  sent  to  the  de- 
fendants by  letter,  stating  that  the  bill  had  been  pro- 
tested as  last  mentioned,  but  not  inclosing  a  copy  of 
the  protest.  For  the  defendants  it  was  objected,  first, 
that  the  letter  ought  to  have  contained  a  copy  of  the 
protest,  which  objection  the  Lord  Chief  Justice  over- 
ruled; and,  secondly,  that  the  plaintiff,  in  taking  the 
bill  from  Levy  with  the  notarial  marks  upon  it,  had 
been  guilty  of  gross  negligence,  and  therefore  took 
the  bill  with  all  its  vices,  and  could  have  no  better 
right  to  recover  upon  it  than  Levy  himself,  who  clearly 
would  have  had  none.  The  Lord  Chief  Justice  was 
of  this  opinion,  and  observed  that  the  plaintiff  had 
received  the  bill  with  a  death-wound  apparent  on  it; 
and  he  proposed  to  the  plaintiff's  counsel  either  a  non- 
suit, or  that  the  case  should  go  to  the  jury  on  the  ques- 
tion whether  or  not  the  plaintiff  had  been  guilty  of 
gross  negligence.  The  jury,  in  answer  to  a  question 
from  the  Lord  Chief  Justice,  said  that,  in  their  opinion, 
the  notary's  marks  on  the  bill  were  sufficient  notice  to 
an  indorsee  of  non-acceptance.  A  nonsuit  was  then 
taken ;  and  in  the  next  term  Erie  moved  for  a  new 
trial,  on  the  ground  that  the  above  ruling  against  the 
plaintiff  was  incorrect ;  that  the  bill  had  been  lawfully 
sent  into  the  market  by  Scott^  while  not  yet  due ;  and 
that  the  plaintiff,  who  had  taken  it  before  maturity,  and 
given  value  for  it,  had  a  right  to  recover  the  amount, 
notwithstanding  any  defect  in  the  title  of  an  interme- 
diate party.    A  rule  nisi  was  granted. 


Sir 
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Sir  John  Campbell,  Attorney-General,  and  Mellor,  1836. 
now  shewed  cause.    Independently  of  the  objection 

Goodman 

which  prevailed,  the  plaintiff  ought  not  to  have  reco-  against 
vered,  first,  because  the  defendants  had  no  proper 
notice  of  the  refusal  to  accept.  A  holder,  knowing  that 
the  bill  has  been  dishonoured  by  non-acceptance,  is 
bound  to  give  notice  of  it  to  the  drawer,  as  admitted 
by  all  the  Judges  in  O^Keefe  v.  Dunn  (a).  Here  the 
notarial  marks  afforded  such  knowledge  to  any  holder. 
The  object  of  the  notice  to  the  drawer  is  that,  if  he 
has  funds  in  the  hands  of  the  drawee,  he  may  remove 
them ;  and  here  the  defendants  had  funds  in  the  hands 
of  Gould,  Dome,  and  Co.  before  the  bill  became  due. 
Secondly,  no  regular  notice  of  the  non-payment  was 
given,  because  the  letter  communicating  that  fact  did 
not  furnish  any  copy  of  the  protest.  This  was  a 
foreign  bill,  being  drawn  in  Ireland,  Mahoney  v.  Ash- 
lin  [b).  And,  where  the  indorsee  of  a  bill,  drawn  in  the 
West  Indies,  payable  in  London  at  sixty  days'  sight^^ 
noted  it  for  non-acceptance,  and  at  the  end  of  sixty 
days  protested  it  for  non-paymentj  and  then  wrote  to 
the  drawer,  in  the  West  Indies,  acquainting  him  that  the 
bill  was  not  accepted,  it  was  held  that  the  indorsee, 
"  by  not  sending  the  protest  for  non-acceptance,"  had 
"  made  himself  liable ; "  Goostrey  v.  Mead  {c\  Where 
notice,  without  a  copy  of  the  protest,  has  been  held  suf- 
ficient, the  party  receiving  the  notice  was  resident  in 
England  at  the  time.  [Patteson  J.  referred  to  Cromwell 
V.  Hynson  {d ),  and  Lord  Denman  C.  J.  to  Ilobi7is  Vo 

(a)  6  Taunt.  305.    Affirmed  on  error,  Dunn  v.  O'Keefe,  5M.^S.  282, 
(&)  2B.  ^  Ad.  478.  , 

(c)  Bull.  N.  P.  211,  2.    I  Selw,  iV.  P.  337.  8th  ed. 
{d)  2  Esp.  N,  P.  C.  511. 

Gibson, 
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1836.       Gibson  [a) ).    The  observation  as  to  residence  applies  to 
the  latter  case,  if  not  to  both ;  and,  in  the  first,  the  reasons 

Goodman 

against      of  Lord  KenyoTpHs  ruling  are  not  stated.    In  Chaters  v. 

Bell{b\  where  it  was  held  that,  if  a  foreign  bill  were 
regularly  presented  and  noted,  protest  might  be  made 
at  any  time  before  action  brought,  the  Court,  after  ar- 
gument, recommended  a  special  verdict,  but  the  recom- 
mendation was  never  acted  upon  (c).  [^Coleridge  J.  A 
very  good  book,  after  stating  the  decisions  in  Cromwell 
V.  Hynson  {d)  and  Goostrei/  v.  Mead{e),  observes  (g) 
of  the  latter,  "  The  only  way  in  which  this  case  can 
be  reconciled  with  Lord  Kem/on^s  decision  is,  by  con- 
sidering the  expressions  used  in  the  latter  case,  '  not 
sending  the  protest,'  as  meaning  nothing  more  than 
'  not  giving  notice  of  the  non-acceptance.' "  Then, 
as  to  the  other  point ;  the  plaintiff,  although  he  gave 
value  for  the  bill,  was  not  entitled  to  recover ;  in 
the  first  place,  because  he  took  the  bill  after  it  had 
been  noted  for  non-acceptance,  and  no  distinction  is 
to  be  drawn  between  a  bill  noted  for  non-acceptance, 
and  one  dishonoured  by  non-payment ;  per  Bayley  J. 
in  Crossley  v.  Ham  [h) :  he  took  ir,  therefore,  subject 
to  all  infirmities  which  would  have  attended  it  in  the 
hands  of  Hudson ;  and  Hudson  could  not  have  reco- 
vered upon  it,  having  given  no  value.  Secondly,  even 
if  the  plaintiff  had  taken  the  bill  without  notice  of  dis- 
honour, yet,  as  it  had  been  indorsed  in  fraud  of  the 
proprietor  Scott^  the  plaintiff  could  only  have  recovered 
on  shewing  that  he  was  a  bona  fide  holder  for  value. 

(a)  3  Camp.  334,    S.  C.  in  Banc'  \  M.  ^  S,  288. 
(6)  4  Esp.  48.  (c)  1  Selw.  N.  P.  361.  8th  ed. 

{d)  2  Esp,  N.  P.  (7.  511.  (e)  Bull.  N.  P.  271,  272. 

(g)  1  Selw.  N.  P.  337.  8th  ed.      {h)  13  East,  502. 

Now, 
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Now,  although  it  can  no  longer  be  maintained  as  law 
that  the  holder  of  a  bill  is  disabled  from  recovering  it 
if  he  has  taken  it  under  circumstances  which  might 
reasonably  have  awakened  suspicion,  the  present  is  a 
case  of  gross  negligence ;  and  such  negligence  has  so 
far  the  effect  of  fraud,  that  the  holder  who  has  been 
guilty  of  it  can  have  no  better  title  than  the  party  from 
whom  he  takes. 

Erle^  contra.  The  first  point  was  not  taken  at  the 
trial ;  and  the  facts  proved  shewed  that  the  notice  could 
not  be  necessary.  Secondly,  assuming  it  to  be  requisite 
that  notice  should  be  given  of  protest  as  well  as  non- 
payment, it  is  sufficient  if  the  letter  communicating 
the  non-payment  states  that  there  has  been  a  protest. 
In  Bayley  on  Bills  («),  speaking  of  protest  and  notice 
of  dishonour  in  the  case  of  a  foreign  bill,  the  author 
merely  says,  some  eases  a  copy,  or  some  other 

memorial  of  it "  (the  protest),  "  should  accompany  the 
notice."  [Lord  Denman  C*  J.  We  have  no  doubt 
that  the  notice  here  was  sufficient].  Then,  thirdly, 
as  to  the  plaintiff's  title  as  holder.  No  objection  is  made 
to  it,  except  that  his  taking  the  bill  with  the  notarial 
marks  on  it  is  supposed  to  shew  gross  negligence.  In 
G'Keefe  v.  Dunn  (b)  it  was  held  that  the  indorsee  of  a 
bill  which,  in  the  hands  of  his  indorser,  had  been  refused 
acceptance,  no  notice  of  such  refusal  having  been  given 
to  the  drawers,  might  nevertheless  recover  upon  the  bill 
provided  he  took  the  indorsement  without  knowledge  of 

(a)  Page  259.  5th  ed. 

(6)  6  Taunt.  305.  Affirmed  on  error,  Dunn  v.  O'Keeffe,  3  M.  ^  S. 
282. 

the 
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the  previous  dishonour.  Here,  if  the  plaintiff  knew  of 
the  dishonour,  the  distinction  taken  in  that  case  mighty 
under  ordinary  circumstances,  be  available  against  him. 
But  that  distinction  is  important  only  where  notice  to  the 
drawer  was  necessary  in  the  first  instance.  Here  it 
was  not;  for  it  must  be  implied,  from  the  communi- 
cation made  to  Gould,  Dowie  and  Co.  by  the  defend- 
ants, that  the  non-acceptance  was  within  their  knowledge. 
Then,  notwithstanding  the  notarial  marks,  the  bill  was 
as  if  it  had  never  been  presented  for  acceptance. 
\_Littledale  J.  As  far  as  regards  notice],  Scott,  [then, 
had  a  good  cause  of  action  against  the  defendants  after 
the  non-acceptance,  and  might  transfer  that  right  to  his 
indorsee.  Any  ground  of  complaint  as  between  Scott 
and  the  parties  to  whom  he  had  transferred  it  before  it 
reached  the  plaintiflF,  cannot  affect  the  plaintiff's  right. 
The  only  question  is,  whether  the  plaintiff  acted  bona 
fide  in  discounting  it.  (He  was  then  stopped  by  the 
Court.) 

Lord  Denman  C.  J.  The  question  I  offered  to  sub- 
mit to  the  jury  was  whether  the  plaintiff  had  been 
guilty  of  gross  negligence  or  not.  I  believe  we  are  all 
of  opinion  that  gross  negligence  only  would  not  be  a 
sufficient  answer,  where  the  party  has  given  consideration 
for  the  bill.  Gross  negligence  may  be  evidence  of 
mala  fides,  but  is  not  the  same  thing.  We  have  shaken 
off  the  last  remnant  of  the  contrary  doctrine.  Where 
the  bill  has  passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to  his  title.  The 
evidence  in  this  case  as  to  the  notarial  marks  could  only 
weigh  as  rendering  it  less  likely  that  the  bill  should 

have 
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have  been  taken  in  perfect  good  faith  (a).    The  rule  1836. 
must  be  absolute. 


LiTTLEDALE,  Patteson,  and  Coleridge,  Js.  con- 
curred. 

Rule  absolute. 

(a)  See  WUlis  v.  The  Bank  of  England,  ante,  p.  32. 


GOODMAV 

against 
Harvet. 


Walliss  as^ainst  Broadbent  and  Robinson.  Friday, 

^  April  29th. 

ASSUMPSIT.  The  declaration  stated  that  Elizabeth  Declaration,  in 
assumpsit,  that 

Elridge^  being  seised  in  fee  of  a  certain  messuage  defendant  had 
and  premises,  on  the  1st  of  November  1820,  by  articles  under-lease 
of  agreement  between  her  on  the  one  part,  and  the  cer^iifigrnis 
defendants  on  the  other  part,  agreed  to  demise  the  ^^^'^^  ^e^e  set 

^      '     o  forth  on  the 

messuages  and  premises  to  them,  to  hold  from  the  11th  record;  that 

the  reversion 

of  October  then  last,  at  the  rent  of  63/.,  on  certain  con-  came  to  plain- 

.  -111.  1    •  1  .tiff;  and  that 

ditions  set  out  in  the  declaration,  relating  to  the  repair  defendant,  in 

and  management  of  the  demised  property  by  the  de-  an"alteration  of 

fendants,  and  the  state  in  which  it  was  to  be  left;  mi^se^d"to hold 

the  agreement  to  continue  in  force  for  one  year  from  of  plaintiff  on 

^  the  same  terms 

the  said  Uth  of  October,  and  so  on  from  year  to  year,     all  other 

respects ;  but 

as  long  as  both  parties  should  agree  upon  the  terms  that  defendant 

broke  the  terras. 

and  conditions  therein  specified,  unless  six  months*  piea,  Non  As- 
notice  in  writing  should  be  given  by  one  party  to  the  piTintiffnot 
other,  in  which  case  the  demise  should  cease  from  the  an^expreir  con . 
llih      October  ne^t  after  the  delivery  of  such  notice:  tja^t  to  hold  of 

deiendant  on 

the  declaration  then  averred  that  the  defendants  entered,  terms. 

Held,  that  he 

and  enjoyed  as  tenants  to  Elizabeth  Elridge,  under  the  could  not  rely 

upon  an  implied 

agreement,  till  her  death ;  and  that  she,  in  the  lifetime  contract, arising 

from  the  old 
lease,  without 

putting  it  in  evidence  ;  and  that  the  old  lease  could  not  be  used  as  such  evidence,  unless 
properly  stamped. 

Vol.  IV.  3  M  of 
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1836,      of  one  Henry  Bell  since  deceased,  duly  devised  the 
^^^^^^^      messuage  and  premises  to  Bell  and  the  plaintiff  in  fee, 
against       and  died  seised  of  the  reversion  in  fee,  1  st  of  February 
1823;  that  Bell  and  the  plaintiff  thereupon  became 
seised  of  the  reversion  in  fee,  and  continued  so  seised 
till  BelVs  death:  that,  on  the  11th  of  October  1825, 
in  consideration  that  Bell  and  the  plaintiff,  at  the 
special  &c.,  would  permit  the  defendants  to  hold  and 
enjoy  the  messuage  and  premises,  at  the  rent  of  60/., 
upon  all  other  the  terms  and  conditions  before  men- 
tioned, the  defendants  promised  to  abide  by,  observe, 
and  perform  all  other  the  said  terms  and  conditions, 
according  to  the  agreement :  it  was  then  averred  that  the 
defendants  did  so  hold  and  enjoy  by  permission  of  Bell 
and  the  plaintiff  during  BelUs  life,  and  since  his  death 
by  permission  of  the  plaintiff,  till  the  11th  of  October 
1834?,  when  the  term  ended  and  determined:  the  de- 
claration then  set  out  breaches  of  the  conditions  com- 
mitted before  and  after  the  death  of  Bell.  Broadbent 
pleaded  non-assumpsit,  on  which  issue  was  joined  ;  and 
Robinson  suffered  judgment  by  default.    On  the  trial 
before  Tindal  C.  J.,  at  the  Leicester  Spring  assizes, 
1835,  the  plaintiff  offered  in  evidence  the  alleged  agree- 
ment :  but  it  was  objected  to  and  held  inadmissible,  on 
the  ground  that  it  amounted  to  a  lease,  but  had  no  lease 
stamp.    The  only  other  evidence  offered,  of  the  con- 
tract between  the  plaintiff  and  the  defendants,  was  an 
express  agreement,  between  Broadbent  and  the  plaintiff's 
agent,  that  the  rent  should  be  raised  fron  55/.  to  60/., 
in  consideration  that  the  defendants  should  be  permitted 
to  plough  up  certain  lands.    The  defendants'  counsel 
objected,  first,  that  there  was  no  evidence  to  prove 
upon  what  terms  they  had  held  the  premises ;  and,  se- 
cond J  v, 
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condly,  that,  as  it  did  not  appear  that  Robinson,  who  was 
originally  a  mere  surety  for  Broadbent,  was  in  any 
manner  a  party  to  the  alleged  new  agreement  by  parol^ 
there  was  no  proof  of  a  joint  contract.  The  Lord 
Chief  Justice  held  both  objections  to  be  fatal,  and  non- 
suited the  plaintiffs,  but  reserved  leave  to  move  to  enter 
a  verdict  for  such  damages  as  the  jury  should  assess. 
The  jury  found  70L  damages.  In  Easter  term  1835^ 
N.  R.  Clarke  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff  with  70/.  damages. 


1836. 


against 

BROADBfe^^T. 


Miller  now  shewed  cause,  and  was  directed  to  con- 
fine himself,  in  the  first  instance,  to  the  first  point. 
The  contract  laid  in  the  declaration  was  not  proved. 
There  is  no  pretence  for  saying  that  an  express  contract 
to  hold  on  the  terms  of  the  old  lease,  or  on  any  terms 
except  as  to  the  amount  of  rent,  was  shewn;  and  the 
implied  contract  cannot  be  raised  without  producing  the 
old  lease.  This  would  have  been  necessary  before  the 
rules  of  H,  4  W.  4;.;  and,  by  these  rules.  Pleadings 
in  particular  Actions,  I.  Assumpsit  (a),  it  is  ordered  that 
"the  plea  of  non  assumpsit  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract  or  promise  alleged, 
or  of  the  matters  of  fact  from  'which  the  contract  or  pro- 
mise alleged  may  be  implied  by  laiso"  Now  here,  there 
being  no  express  contract  or  promise  to  hold  ''according 
to  the  terms  of  the  old  lease,  such  promise  can  only  be 
implied  from  the  fact  of  the  defendants  having  previ- 
ously held  under  such  lease.  The  existence,  therefore, 
of  such  lease  beinsr  one  of  the  facts  from  which  the  im- 


(a)  5  B.  c|-  Ad.  vii. 
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plied  contract  or  promise  was  to  be  raised,  it  became 
necessary,  according  to  the  terms  of  the  rule  of  Court, 
that  such  fact  should  be  proved.  The  mere  averment 
of  the  existence  of  the  lease  or  agreement,  with  a  recital 
of  its  terms,  in  the  declaration,  was  not  sufficient,  because 
the  plea  required  that  it  should  be  in  evidence.  Then, 
it  being  necessary  to  prove  it,  that  could  only  be  done  by 
the  production  of  the  instrument;  which,  however,  was 
inadmissible  for  want  of  a  proper  stamp.  There  was, 
therefore,  no  proof  at  all  of  the  existence  of  the  lease 
and  previous  holding  under  it.  (He  was  here  stopped 
by  the  Court.) 

Humphrey  and  Bayley  contra.  The  existence  and 
execution  of  the  lease  were  not  in  issue  on  this  record ; 
they  were  mere  matter  of  inducement,  and  were  as 
much  admitted  by  the  plea  as  the  death  of  Mrs.  Elridge, 
Even  before  the  new  rules  it  was  held,  in  an  action 
against  a  tenant  for  breach  of  agreement  as  to  his  ma- 
nagement of  a  farm,  that  the  averment  of  the  estate  of 
the  lessor  was  an  immaterial  averment,  and  that  a  vari- 
ance as  to  that  was  unimportant ;  Winn  v.  White  {a), 
[^Patteson  J.  It  does  not  appear,  from  that  case,  that  it 
would  not  have  been  necessary  to  prove  some  title  in  the 
landlord.]  In  Jones  v.  Brown  [b)  the  defendants,  in  an 
action  of  trespass  for  taking  goods,  justified  upon  an 
alleged  property  in  themselves,  as  assignees  of  a  bank- 
rupt; and  the  plaintiff  joined  issue  on  the  question  of 
property  in  the  defendants  :  and  it  was  held  that  this  was 
an  admission  of  the  bankruptcy,  and  of  the  defendants 
being  assignees.    In  BarnettY,  Glossop  [c)  \t  was  held 

(a)  2  W.  Bl.  840.  {b)  1  New  Ca.  484. 

(c)  1  New  Ca.  633. 

that, 
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that,  where  non  assumpsit  only  was  pleaded  to  an  action  1836. 
upon  the  bargain  and  sale  of  a  copyright,  it  was  not 

^  ^  ^  ^    I  Walliss 

open  to  the  defendant  to  object  that  the  assignment  was  against 

.  Broadbent. 

not  m  writmg:  that  must  have  been  on  the  prmciple 
that  the  assignment  was  mere  inducement.  In  Frankum 
V.  The  Earl  of  Falmouth  {a )  the  declaration,  in  case, 
stated  that  the  plaintiff  was  possessed  of  a  mill,  and  by 
reason  thereof  was  entitled  to  the  use  of  a  stream  for 
the  mill,  and  that  the  defendant  had  wrongfully  and  in- 
juriously diverted  the  stream;  and  it  was  held  that  a 
plea  of  Not  Guilty  put  in  issue  nothing  but  the  fact  of 
the  diversion. 

Lord  Denman  C.  J.  It  is  clear  that  the  new  rules 
do  not  dispense  with  the  necessity  of  proving  the  ori- 
ginal agreement.  The  promise  laid  in  the  declaration 
is,  to  abide  by,  observe,  and  perform  all  the  terms  and 
conditions  of  that  agreement,  except  as  to  the  rent ;  and 
the  defendant  says,  I  made  no  such  promise.  How  is 
the  Plaintiff  to  prove  his  case  on  this  issue  ?  He  must 
prove  the  fact  of  the  promise,  or  he  must  prove  facts 
from  which  the  promise  may  be  implied.  This  view  of 
the  case  cannot  be  varied  by  calling  the  original  agree- 
ment matter  of  inducement. 

Littledale  J.  I  am  of  the  same  opinion.  I  think  that 
the  terms  of  the  original  agreement  were  put  in  issue, 
there  being  no  proof  of  an  express  promise.  Nothing 
was  proved  except  the  alteration  as  to  the  amount  of 
rent ;  it  was  not  shewn  to  what  that  applied,  but  merely 
that  this  alteration  was  the  result  of  an  agreement  by 


(a)  2  A.  ^  E.  452. 
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1836.  the  defendants  while  they  were  in  possession  of  the 
^^^^^^^      premises.    To  shew  what  the  old  terms  were,  the  agree- 

against  ment  Containing  the  terms  must  be  proved.  The  De- 
fendant says  that,  under  the  new  rules,  this  proof  is 
dispensed  with.  Now,  here,  there  is  no  express  promise 
proved ;  but  it  is  sought  to  imply  one,  by  law,  from  the 
terms  of  the  old  holding.  That,  therefore,  is  precisely 
within  the  terms  of  the  rule,  which  says  that  the  plea  of 
Non  Assumpsit  puts  in  issue  the  matter  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law. 
It  was  therefore  necessary  to  prove  the  original  agree- 
ment ;  and  that,  not  being  properly  stamped,  was  not 
admissible. 


Patteson  J.    It  seems  to  me  that  this  nonsuit  was 
right  on  the  particular  evidence  given.    A  contract  is 
declared  on,  and  issue  is  joined  on  the  fact  of  the  con- 
tract.   Of  the  contract  itself  there  is  no  evidence ;  only 
evidence  is  given,  that  at  one  time  the  parties,  then  hold- 
ing at  a  rent  of  551.,  agreed  that  the  rent  should  be  raised 
to  60/.;  and  that  this  took  place  upon  an  application 
respecting  the  ploughing  of  certain  land.    We  clearly 
cannot  go  upon  that.    The  contract,  then,  upon  which 
the  plaintiff  is  to  proceed,  arises  from  the  change  in  the 
situation  of  the  landlord.    There  is  no  evidence  of  an 
express  agreement ;  the  plaintiff,  therefore,  relies  upon 
an  implied  agreement.    That  being  so,  the  plea  of  non 
assumpsit  denies  all  matter  of  fact  from  which  the 
agreement  is  to  be  implied.    It  denies,  therefore,  the 
original  agreement ;  and  the  plaintiff  has  to  prove  this, 
in  order  that  he  may  raise  the  implication  that  the 
contract  was  to  go  on  upon  all  the  old  terms  except 
those  relating  to  the  rent.    The  common  case  is  that, 

~  where 
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where  a  lease  expires,  the  acceptance  of  rent  raises  an 
implication  by  law  that  the  holding  on  is  upon  the 
old  terms :  and  this  is  what  the  plaintiff'  relies  uponl 
But  then  he  must  prove  the  facts.  I  do  not  say  that, 
if  proof  had  been  given  of  an  express  contract  to  hold 
on  the  old  terms,  with  an  alteration  of  rent,  there  would 
not  be  enough  proof  of  the  old  terms  in  this  case ;  the 
inclination  of  my  mind  at  present  is,  that  it  would  be  sa 
But  here  there  is  no  such  express  contract  proved. 

Coleridge  J.  I  am  of  the  same  opinion,  upon  the 
ground  taken  by  my  brother  Patteson.  I  do  not  wish 
to  be  bound  to  an  assertion  that,  if  there  had  been  proof 
of  an  express  promise  to  hold  upon  the  terms  contained 
m  the  original  instrument,  the  mere  production  of  the 
instrument  without  proof  of  the  execution  or  stamp 
might  not  be  sufficient.  But  here  the  promise  relied 
upon  is  an  implied  one;  and  that  makes  it  necessary  to 
prove  every  thing  from  which  the  promise  is  to  be  im- 
plied. There  are  other  objections  as  to  the  sufficiency 
of  proof ;  but  into  these  I  will  not  enter. 

Rule  discharged  {a), 

(a)  See  Richardson  v.  Giffbrd,  1  A,  ^  E  52, 


1836. 

Waluss 
against 
Broadbent. 


3  M  4 


CASES  IN  EASTER  TERM 

1836. 


j^ifsok         Wansbrough  and  Another  against  Maton. 
A  tenant  is       nPROVER  for  two  barns,  1000  planks  of  wood,  1000 

entitled,  at  the  ^  _  ^       .  .  ^   r      -  i    •  i 

expiration  of  ratters,  1000  joists,  and  tor  iron,  stones,  bricks, 

^raovra*''  &c.    First  plea.  Not  Guilty ;  second  plea,  that  plaintiff 

wWch^he^hls  lawfully  possessed,  &c.    Issue  on  both  pleas, 

erected  on  a  Qn  the  trial  before  Gurney  B.,  at  the  Salisbury  Easter 

foundation  of  ^  ^ 

brick  and  stone,  assizes,  1835,  it  appeared  that  the  plaintiffs  held  some 

the  foundation 

being  let  into  land  as  tenants  to  the  defendant  for  a  term  of  years 
the  barn^rest^"*  determinable  on  lives.  On  the  expiration  of  the  last 
weigh^tTlone/  plaintiffs  quitted  possession,  and  the  defend- 

He  may  demised  the  land  to  a  new  tenant,  who  entered. 

maintain  trover 

for  such  a  barn,  When  the  plaintiffs  quitted,  they  left  on  the  land  a 

against  a  party 

converting  it.    barn  (called  a  stavel  barn)  which  they  had  erected, 

If  the  rever-  i-ii  •  t  .1 

sioner,  having  and  for  which  the  action  was  brought.    It  consisted 

off"he*pre-^^^  of  wood,  resting  on,  but  not  fastened  by  mortar  or 

suchVnant^"^  Otherwise  to,  the  caps  of  blocks  of  stone  (called 

the*barn^fter  ^^^^^^^       staddels)  fixed  into  the  ground  or  let  into 

wards,  while  a  brickwork,  the  brickwork  being  built  on  and  let  into 

third  party  is 

in  possession  of  the  ground  in  those  parts  where  the  ground  was  lowest, 

the  land,  come    _       .  n       1  •  r       i    •       p  1 

on  the  land  for  the  purpose  of  making  an  even  foundation  for  the 

tenant  from  barn  to  rest  upon.    The  wooden  barn  could  be  taken 

SeTa"rn  a^way,^  away  without  injury  to  the  rest.    It  is  usual,  in  the  part 

this  IS  a  con-  countrv  where  the  barn  stood,  for  tenants,  who 

version  by  the  '  ' 

reversioner.  j^^ve  built  such  barns,  to  remove  them  on  quitting,  or 
to  have  them  valued  to  the  incoming  tenants.  The 
plaintiffs,  after  the  new  tenant  had  entered,  demanded 
the  barn  of  the  defendant,  off  the  premises ;  the  defend- 
ant said  that  they  should  not  have  it  till  they  had  agreed 
with  him  as  to  another  matter  in  dispute :  and  they  after- 
wards 
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wards  sent  men  to  bring  it  away;  but  the  defendant, 
being  then  on  the  premises,  ordered  the  men  to  leave 
the  ground,  and  locked  the  gates  after  them.  Upon 
this  evidence  the  defendant's  counsel  applied  for  a  non- 
suit, on  the  grounds,  first,  that  the  barn  was  a  fixture, 
for  which  trover  would  not  lie ;  and,  secondly,  that  no 
conversion  was  proved.  The  learned  Judge  refused  to 
nonsuit,  but  reserved  liberty  to  move  to  enter  a  nonsuit 
on  both  points. 


Wansbrough 
against 
Maton. 


In  Easter  term  1 83 5  {.April  23d)  {a),  Merewefher 
Serjt.  moved  accordingly.  There  was  no  conversion. 
If  the  plaintiffs  chose  to  leave  any  moveable  chattel 
on  the  land,  they  had  no  right  afterwards  to  enter  for 
the  purpose  of  taking  it  away.  The  defendant  was  not 
the  person  in  occupation.    And  this  was  no  fixture. 

The  Court  refused  the  rule  on  the  point  of  the  con- 
version, but  granted  it  on  the  other  point. 

Erie  now  shewed  cause.  The  barn  was  a  chattel, 
inasmuch  as  it  was  not  affixed  to  the  freehold,  either 
naturally  or  artificially,  so  as  to  be  not  removable 
without  injury  to  the  freehold.  The  stones  and  the 
brick  work  could  not  indeed  be  removed  :  but  the  barn, 
which  is  merely  a  loose  fabric  of  wood,  might  be  taken 
away,  and  the  fixed  stand  of  brick  and  stone  be  left 
uninjured.  In  11  Vin.  Abridg.  154,  Executors  ([]) 
pi.  Y^.,  it  is  said,  "  A  granary  built  on  pillars  in  Hamp- 
shire is  a  chattel,  and  goes  to  the  executors,  and  may 
be  recovered  in  trover.  This  shall  be  understood 
according  to  the  custom  of  the  country;  coram  Eyre 

(a)    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 

Ch.  B.. 
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1836.       Ch.  B.  Summer  assizes  1724,  apud  Winchester. In  the 
present  case  evidence  was  given  to  shew  the  understand- 

Waksbrough 

against      ing  of  the  country  to  be  that  such  barns  are  removable. 

The  cases  are  collected  in  Amos  and  Ferard^s  Law  of 
Fixtures^  p.  243.  part  II.  ch.  1.  s.  3.  One  of  the  latest 
cases  is  Davis  v,  Jojies  (a),  where  it  was  held  that 
trover  would  lie  for  jibs,  which  could  be  taken  out  of 
machinery  without  injuring  it  or  the  building  in  which 
it  was  erected,  and  which  had  been  left  on  the  premises 
by  outgoing  tenants ;  though  it  was  held  that  the  actio 
would  not  have  lain,  if  the  jibs  had  been  removeable  solely 
on  the  ground  of  the  privilege  of  trade.  That  case  is 
indeed  rather  less  strong  than  the  present ;  as  there  the 
jibs  could  not  be  removed  without  injury  to  themselves. 
In  Penton  v.  Rohart  {h)  a  similar  decision  was  given  as 
to  buildings  ;  though  it  is  true  that  the  ground  of  that 
decision  was,  in  part,  the  privilege  of  trade.  In  Elwes 
V.  Maw  {c)  farm  buildings  were  held  not  to  be  remov- 
able :  but  they  were  fixed  to  the  freehold,  and  could 
not  be  removed  without  injuring  it. 

Merewetlier  Serjt.,  and  W.  M,  Manning  contra.  In 
Elwes  V.  Maw  {c)  it  was  laid  down  that  the  case  of 
buildings  for  trade  was  an  exception,  and  Lord  Ellen- 
borough  said  that  to  extend  the  rule  in  favour  of  tenants, 
as  was  proposed,  would  be  "  to  introduce  a  dangerous 
innovation  into  the  relative  state  of  rights  and  interests 
holden  to  subsist  between  landlords  and  tenants "  (d). 
The  attempt  there  was  to  apply  the  exception  to  buildings 
fixed  for  the  purpose  of  agricultural  occupation.  Davis  v. 
Jones  {a)  and  Penton  v.  Rohart  (h)  are  also  cases  where 

(a)  2B.  ^  Aid.  165.  (6)  2  East,  88. 

(c)  3  East,  38.  (d)  Page  57. 

the 
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the  fixtures  were  erected  for  the  purpose  of  trade.    In  18S6. 
Cullim  V.  Tuifnal  id)  it  was  held  (as  in  the  case  cited  „^ 

<^  <iJ  '  ^  Wansbrough 

on  the  other  side  from  Finer. )  that  trover  might  be  against 

^    .  Maton. 
supported  for  a  barn  put  on  pattens  and  blocks  lying 

on  the  ground,  but  not  fixed  in  or  to  the  ground,  the 
custom  of  the  country  being  to  erect  barns  in  this  way, 
and  carry  them  away  at  the  end  of  the  term.  But  this 
case  is  explained  by  Lord  EllenhorougJi,  in  Elwes  v. 
Maw[b\  to  be  justifiable,  independently  of  the  custom, 
by  the  circumstance  that  the  pattens  and  blocks  were 
themselves  not  fixed.  Here  the  foundation  of  brick- 
work and  stone  is  let  into  the  ground :  the  free- 
hold is  therefore  interfered  with ;  this  foundation  is 
a  fixture  which  cannot  be  removed  without  injuring 
the  freehold,  and  is  thus  an  irremovable  fixture.  The 
question  therefore  is,  whether  the  upper  part  of  a 
building  can  be  separated  from  the  foundation.  To 
hold  that  it  can,  would  be  to  allow  a  roof,  or  any 
part  of  a  building,  which  is  connected  with  the  lower 
part  merely  by  pressure,  to  be  separable  fi:om  the  rest. 
Many  buildings  have  the  upper  and  lower  parts  con- 
nected merely  by  gravitation.  A  landlord  is  not  to  have 
a  foundation  made  in  his  freehold,  and  then  the  rest  of 
the  building  taken  away,  for  which  alone  the  foundation 
is  valuable.  {Patteson  J.  In  Rex  v.  Otley  {c)  it  was 
held  that  a  wooden  mil],  resting  by  mere  weight  upon  a 
foundation  of  brick,  was  not  part  of  the  freehold,  so 
as  to  contribute  to  the  value  of  a  tenement  on  a  question 
of  settlement.  Lord  Denman  C.  J.  Suppose  the  barn 
in  this  case  had  been  placed  upon  a  yard  paved  with 
stones.]    Such  a  barn  might  be  taken  away.  The 

(a)  Bull  N.  P.  34.  (6)  3  East,  55. 

(c)  I  JB.  4;  Jd.  161.    See  Steward  v.  Lombe,  1  B.  4;  B.  506. 

true 
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1836.  true  principle  seems  to  be  that,  if  the  whole  building 

Wansbrough  erected,  one  part  with  a  view  to  the  other,  it  is  an 

against  entire  inseparable  structure ;  and  that,  if  one  part  be 

Maton.  ^  ^ 

placed  on  a  lower  part,  previously  existing  and  belong- 
ing to  the  landlord,  the  two  may  be  separated.  The 
degree  in  which  the  realty  is  interfered  with  cannot  de- 
termine the  question.  If,  by  the  nature  of  the  building, 
the  several  parts  have  always  constituted  a  whole,  they 
cannot  be  separated. 

Lord  Denman  C.  J.  Questions  as  to  fixtures  gene- 
rally arise  between  the  prima  facie  right  of  the  landlord 
on  the  one  hand,  and  exceptions  in  favour  of  trade  or 
of  tenants  on  the  other.  Any  general  rule  is  liable  to 
exception.  But  the  first  question  must  be,  whether  the 
erection  be  a  part  of  the  freehold.  If  it  be  not  united 
to  the  freehold,  we  cannot  say  that  it  is  a  part  of  it ;  and 
here  it  is  not  so  united,  and  therefore  not  a  fixture. 
Were  we  to  hold  otherwise,  we  should  over-rule  the 
decision  in  Rex  v.  Otley{a)^  where  such  a  building  was 
held  to  be  removeable,  and  no  part  of  the  tenement. 

LiTTLEDALE  J.  The  bam  consists  of  nothing  but 
the  timber,  and  is  not  attached  to  the  stone  or  brick- 
work. Perhaps  the  tenant  might  not  have  been  entitled 
to  dig  into  the  ground  for  the  purpose  of  making  these 
foundations,  and  might  be  liable  in  damages  for  so  doing. 
But,  having  so  done,  he  places  the  barn  on  the  stone 
caps,  not  fixing  any  thing  to  the  freehold.  Therefore,  in 
removing  the  barn,  he  does  not  disturb  the  freehold.  A 
tenant  may  require  barns  of  different  kinds  ;  he  might 
take  away  this  building,  and  substitute,  for  instance,  a 

(a)  1  B.  ^Ad.  161. 

fowl 
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fowl  house,  keeping  always  the  same  foundation  in  order 
to  insure  a  level  surface.  Suppose  holes  were  made  in 
the  wooden  part,  or  grooves  constructed,  so  as  to  fix  the 
barn  on  to  the  foundation,  I  do  not  know  that  the  barn, 
if  so  fixed,  might  not  be  removed,  since  it  could  be 
done  without  injuring  the  freehold.  But  that  it  is  not 
necessary  to  decide ;  for  here  there  is  nothing  of  the 
kind,  the  barn  being  kept  in  its  place  merely  by  weight. 
The  foundation  must  remain  :  if  that  be  injured,  the 
landlord  may  maintain  an  action. 

Patteson  J.  I  cannot  distinguish  this  case  from 
Hex  V.  Otley  [a).  It  was  decided  there  that  the  wooden 
mill,  resting  by  its  weight  on  a  brick  foundation,  was 
not  annexed  to  the  freehold.  And  that  was  a  strong 
case ;  for  the  mill  and  ground  had  been  demised  to- 
gether by  the  same  person  to  the  pauper.  Yet  it  was 
held  that  the  mill  did  not  constitute  a  part  of  the  tene- 
ment so  as  to  make  up  the  annual  value  of  10/. 


889 

1836. 
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against 
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Coleridge  J.  In  the  absence  of  exception  by  cus- 
tom, or  in  favour  of  trade,  the  rule  is  clear.  The 
tenant  has  no  right  to  remove  the  whole  or  any  part 
of  what  is  fixed  to  the  freehold.  The  question  there- 
fore is.  What  is  fixed  ?  That  is,  in  the  present  case, 
What  does  the  barn  consist  of?  Does  it  include  the 
stone  caps,  or  merely  the  wood  work  ?  I  apprehend 
that  the  wood  work  is  the  whole  barn.  That  wooden 
barn  is  supported  by  mere  pressure.  And  this  meets 
the  argument  suggested  as  to  the  criterion  being  whe- 
ther one  part  of  the  building  be  erected  with  a  view  to 
the  other. 

Rule  discharged. 


(a)  1  B,  lI  Ad.  16  K 
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Saturday,  LaWSON  a<>^amst  LaNGLEY. 

Jprit  80th.  ^ 

To  support  a     rpRESPASS.    The  first  count  was  for  breaking  and 

plea  (framed  J|_ 

s^j^l'  ^  ^1  entering  plaintiff's  close ;  the  second  count,  for 

s.  2.)  of  aright  laying  mortar  &c.  upon  it.    Pleas;  1st,  Not  Guilty; 

of  way  enjoyed 

for  forty  years,  2d,  As  to  the  breaking  and  entering,  that  defendant 

evidence  may  .        p  i    i       i  • 

be  given  of  was  occupier  OF  a  workshop,  &c. ;  and  that  the  occupiers 
forty 7ears'^^"  ^^^^  being  of  the  said  workshop,  &c.,  for  the 

full  period  of  forty  years  next  before  the  commencement 
of  this  suit,  have  actually,  and  as  of  rightj  and  without 
interruption,  enjoyed,  and  defendant,  as  such  occupier 
of  the  said  workshop,  &c.,  still  of  right  ought  to  enjoy 
■without  interruption,  a  certain  &c.  (justifying  in  right 
of  a  ifoot  and  horse  way).  Replication,  traversing  the 
enjoyment  as  of  right  as  alleged.  Issues  were  joined  on 
these  pleas.  On  the  trial  before  Littledale  J.,  at  the 
Spring  assizes  for  the  county  of  Rutland^  in  1835,  the 
plaintiff  began,  and  offered  evidence  to  shew  that,  at 
periods  both  within  and  beyond  forty  years  from  the 
commencement  of  this  action,  the  way  in  question  had 
not  been  enjoyed.  The  evidence  beyond  forty  years  was 
objected  to,  and  excluded.  The  defendant's  counsel  after- 
wards offered  evidence  of  user :  but,  on  his  proposing 
to  carry  this  fifty  years  back,  it  was  objected  that,  con- 
sistently with  the  ruling  which  had  already  taken  place, 
the  defendant  could  not,  on  the  issue  joined  upon  the 
second  plea,  and  under  stat.  2  &  3  W,  4<.  c.  71.  5.2., 
extend  his  proof  beyond  the  forty  years.  In  reply, 
it  was  contended  that  the  evidence  was  admissible, 
either  as  substantive  proof  for  the  defendant,  or  in 
contradiction  to  the  plaintiff's  case.  The  learned 
Judge  rejected  the  evidence,  doubting  at  the  same 

time 
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time  whether  that  on  behalf  of  the  plaintiff,  going 
more  than  forty  years  back,  ought  not  to  have  been 
received.  The  plaintiff  had  a  verdict  on  the  second  plea. 
In  the  next  term  Adams  Serjt.  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground,  among  othte,  of  the  above 
rejection  of  evidence.  The  learned  Judge's  report  being 
now  read, 

Lord  Denman  C.  J.  said.  Surely  the  user  fifty  years 
ago  was  some  evidence  as  to  the  state  of  things  at  the 
distance  of  forty.  Indeed  I  should  think  that  proof  as 
to  the  user  of  the  road  at  any  time  could  scarcely  be  ex- 
cluded ;  though,  if  it  went  no  farther  than  to  shew  what 
had  taken  place  at  a  very  distant  period,  it  would 
amount  to  nothing.  However,  it  is  sufficient  to  decide 
on  points  as  they  come  before  us.  I  think  the  rule 
must  be  absolute. 

LiTTLEDALE  J.  If  evidence  of  user  beyond  forty 
years  were  to  be  excluded,  it  might  be  that,  after  the 
case  had  been  established  as  far  as  thirty-eight  years 
back,  a  discontinuance  of  proof  might  occur  as  to  the 
two  or  three  preceding  years,  and  the  party  might  fail 
because  he  was  unable  to  carry  his  case  on  without 
going  to  the  distance  of  forty-one.  I  think  the  evidence 
of  user  more  than  forty  years  back  was  admissible. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  absolute. 

Humfrey  and  G.  T.  White  were  to  have  opposed  the 
rule,  but  did  not  argue,  the  opinion  of  the  Court  being 
decided  on  the  point.  Adams  Serjt.  and  N,  Clarke 
were  to  have  supported  the  rule. 


]836. 
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Haine  against  Davey  and  Another. 

'J^RESPASS  for  taking  a  horse,  harness,  and  other 
goods  of  plaintiff,  and  converting  them,  &c.  Plea 
[December  13,  1834),  Not  Guilty.  On  the  trial  before 
Gurney  B.  at  the  JLaunceston  Spring  assizes  1835,  it 
appeared  that  the  plaintiff  claimed  the  goods  (with  the 
exception  of  the  harness),  as  having  bought  them  at  a 
sale  made  by  the  sheriff  under  an  alleged  execution 
against  the  goods  of  one  Head.  The  defendants,  as 
overseers  of  the  poor,  had  afterwards  distrained  all  the 
goods  in  question  as  Read's^  for  arrears  of  poor's  rate, 
and  they  gave  this  justification  in  evidence,  under  stat. 
43  Elh,  c.  2.  s,  19.  (a),  alleging  that  the  sale  to  the 
plaintiff  had  been  collusive  and  fraudulent,  and  that  the 
property  remained  in  Read,    For  the  plaintiff  it  was 

goods  for  a 

poor's  rate  due  from  B.,  and  that  they  were  B.'s,  not  ^.'s.  The  general  issue  does  not, 
under  the  rules  of  Hil.  4  W,  4.,  confine  him  to  proof  of  his  character  of  overseer. 

The  practice  of  not  granting  a  new  trial  on  the  ground  that  the  verdict  was  against 
evidence,  if  the  amount  claimed  fall  short  of  20L,  applies  to  motions  made  by  plaintiff,  as 
well  as  motions  by  defendant. 

But  where  the  ground  is  misdirection,  the  amount  is  not  regarded.  And,  where  the 
Judge  had  misdirected  the  jury  by  submitting  for  their  consideration  a  fact  not  proved  nor 
deducible  from  the  evidence,  the  Court  granted  a  new  trial,  though  the  amount  in  question 
was  less  than  ll. 

(a)  Stat.  43  Eliz,  c.  2.  s.  19.  enacts,  "  That  if  any  action  of  trespass 
or  other  suit  shall  happen  to  be  attempted  and  brought  against  any  per- 
son or  persons  for  taking  of  any  distress,"  &c,,  "or  any  other  thing 
doing,  by  authority  of  this  present  act,  the  defendant  or  defendants  in  any 
such  action  or  suit  shall  and  may  either  plead  not  guilty,  or  otherwise 
make  avowry,*'  &c.  alleging  in  such  avowry,  &c. ;  to  which  avowry  the 
plaintiff  shall  be  admitted  to  reply,  &c.  (de  fnjuria) :  "  Whereupon  the 
issue  in  every  such  action  shall  be  joined,  to  be  tried  by  verdict  of  twelve 
,  men,  and  not  otherwise,  as  is  accustomed  in  other  personal  actions :  and 

upon  the  trial  of  that  issue,  the  whole  matter  to  be  given  on  both  parties 
ill  evidence,  according  to  the  very  truth  of  the  same."  The  act  gives 
treble  damages,  with  costs,  in  case  of  a  nonsuit,  or  verdict  for  defendant. 

contended 


Saturday^ 
April  30th. 

Under  stat. 
3  &  4  4. 
c.  42.  s.  1. 

(which  provides 
that  the  con- 
templated rules 
of  pleading 
shall  not  dis- 
able any  person 
from  pleading 
the  general 
issue  and  giv- 
ing the  special 
matter  in  evi- 
dence, where 
by  statute  he 
may  now  do 
so),  an  overseer, 
sued  in  trespass 
for  taking  A.'s 
goods,  may 
still  prove,  on 
plea  of  Not 
Guilty,  that  he, 
as  overseer, 
distrained  the 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


893 


contended  that  this  defence  ought  to  have  been  spe- 
cidly  pleaded  under  the  rule  of  HiL  4  W.  4.,  tit.  Plead-  "^^^ 
ings  in  particular  Actions,  V.  3.  (a),  that  "in  actions  of  ^"'^"'^^rt.? 
trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed 
the  trespass  alleged,  by  taking  or  damaging  the  goods 
mentioned,  but  not  of  the  plaintiff's  property  therein;" 
and  that  the  evidence  now  offered  was  not  let  in  by  the 
proviso  of  stat.  3  &  4  ^F.  4.  c.  42.  s.  I J  (under  which  those 
rules  were  made),  enacting  "  that  no  such  rule  or  order 
shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving  the 
special  matter  in  evidence,  in  any  case  wherein  he  is 
now  or  hereafter  shall  be  entitled  to  do  so  by  virtue  of 
any  act  of  parliament  now  or  hereafter  to  be  in  force." 
It  was  argued  that  the  statute  saved  the  right  of  giving 
the  special  matter  in  evidence  under  the  general  issue  so 
far,  that  officers  might  still  prove  under  that  plea  the 
character  and  authority  in  respect  of  which  they  jus- 
tified, but  not  that  they  might  disprove  the  plaintiff's 
right  to  the  goods,  without  pleading  specially  in  denial 
of  it.  The  learned  Judge  over-ruled  the  objection.  It 
was  proved  that  the  harness  was  upon  the  horse  at  the 
time  of  the  seizure ;  and  both  were  taken  together  ;  what 
had  become  of  the  harness  afterwards  did  not  appear. 
There  was  no  evidence  to  shew  that  it  was  not  the 
plaintiff's.  Its  value  was  about  nine  or  ten  shillings. 
The  learned  Judge  desired  the  jury  to  say,  as  to  the 
I'est  of  the  goods,  whether  the  sale  was  fraudulent  or 
not ;  and,  as  to  the  harness,  he  put  it  to  them  whether 
the  defendants  took  this  away  with  the  horse,  or  whether 


Vol.  IV. 


(a)  5  B.  4;  Ad.  x. 

3  N 


they 
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1836.       they  might  not  have  left  it  on  the  premises.     The  jury 
'      found  a  verdict  for  the  defendants.    In  the  next  term. 

Haine 

against  Erie  obtained  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  the  grounds  being  the  improper  recep- 
tion of  evidence,  misdirection,,  and  that  the  verdict  was 
against  evidence. 

Bompas,  Serjt.  and  W.  M,  Mannmg  now  shewed 
cause.  Since  the  new  rules  a  party  may  still  give  the 
special  matter  in  evidence  under  the  general  issue^ 
wherever  he  was  formerly  entitled  to  do  so.  The  words 
of  stat.  43  Eliz.  c.  2.  5.  19.  are  quite  general;  and  there 
is  no  authority  to  shew  that,  under  that  section,  any 
matter  in  bar  may  not  now  be  proved  on  a  plea  of  the 
general  issue,  as  it  might  have  been  before.  As  was  ob- 
served by  Patteson  J.,  on  the  motion  in  this  case,  the  ques- 
tion here  is  not  simply  one  of  property.  \_Patteson  J.  I 
thought  the  test  was  this :  would  the  character  in  which 
the  party  justifies  have  been  a  sufficient  defence  of  itself, 
before  the  new  rules  ?  If  it  would  not,  the  act  must 
have  contemplated  something  more  than  the'  proof  of 
that  character  merely,  or  the  provision  must  be  useless 
in  a  case  like  the  present.  Coleridge  J.  It  might,  how- 
ever, be  asked,  where  the  dispute  was  as  to  property 
in  the  goods,  whether  the  party  was  indebted  to  the 
statute  of  Elizabeth  for  his  right  of  contesting  that 
point  under  the  general  issue.  If  not,  does  the  saving 
clause  of  stat.  3  &  4  4.  c.  42,  s.  1.  apply?  Lord 
Denman  C.  J.  If  the  defendants  could  prove  that  the 
goods  were  not  the  plaintiff's  property,  they  did  not 
want  that  statute  to  enable  them  to  prove  such  a  de- 
fence under  a  plea  of  not  guilty.]  The  words  of  stat. 
3  &  4  W.  4.  c.  42.  5.  1.  are,  that  a  party  shall  not  be 
deprived  of  the  power  of  pleading  the  general  issue  in 

any 
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anij  case  wherein  he  is  now  entitled  to  do  so  by  any  act  1836. 
now  in  force.  If  the  legislature  had  meant  to  confine 
this  exception  to  the  special  matter  by  which  particular  against 
persons,  as  such,  were  to  be  justified  under  a  statute, 
the  clause  would  have  been  worded  accordingly.  The 
meaning  is,  that  any  of  the  statutes  referred  to  shall 
have  the  full  effect  which  it  would  formerly  have  had, 
notwithstanding  the  new  rules.  In  Wells  v.  Ody{a) 
it  was  held  that,  since  the  new  rules,  a  defendant  having 
raised  what  he  alleged  to  be  a  party  wall  might  still 
make  his  full  defence  under  the  Building  Act,  14  G.  3. 
c.  78.  s,  43.,  denying  the  plaintiff's  exclusive  property 
in  the  wall,  though  he  had  pleaded  only  the  general  issue 
as  permitted  by  s,  100.  of  that  Act.  With  respect  to  the 
harness,  the  taking  of  it  has  been  negatived  by  the  jury; 
and  there  was  no  evidence  of  its  having  been  in  the 
actual  possession  of  the  defendants.  And,  at  any  rate, 
as  the  value  is  below  20/.,  the  Court  will  not  grant  a  new 
trial.  [Lord  Denman  C.  J.  As  to  the  general  issue, 
it  certainly  occurred  to  me,  at  first,  that  the  statute 
3  &  4  ^.4.  c,  42.  5.  1.  only  saved  the  necessity  of  plead- 
ing such  matter  as  must  have  been  specially  pleaded  if 
it  had  not  been  for  some  former  statute.  But  the  words 
of  Stat.  43  Eliz,  c.  2.  s,  19.  are  very  general ;  and  I  think 
it  will  be  difficult  for  the  plaintiff  to  get  over  them.] 

Erie  and  Butt^  contra.  Supposing  the  Court  to  be 
of  opinion  that  the  whole  defence  in  question  is  still  let 
in  under  the  new  rules,  and  that,  according  to  the  wide 
language  of  the  statute  of  Elizabeth,  the  matter  relied 
upon  by  the  defendant,  including  that  which  is  totally 

(a)  7  Carr.  ^  P.  22.     And  see  S.  C.  2  C.  M.       B.  128.     S.  C. 
5  Tyrwh.  725. 
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18S6.       independent  of  his  character  of  overseer,  may  be  proved 
under  the  general  issue,  the  plaintiff  lies  under  this 

Haine 

against       difficulty,  that  he  cannot  anticipate  from  the  plea  whe- 
ther  or  not  the  property  will  be  disputed  ;  and  the 
Court,  therefore,  will  more  readily  grant  a  new  trial,  if 
the  direction  of  the  learned  Judge,  on  this  part  of  the 
case,  has  been  too  unfavourable  to  him.    (They  then 
insisted  upon  an  alleged  misdirection  as  to  this  part  of 
the  case,  which  it  is  unnecessary  to  notice  further.) 
With  respect  to  the  harness,  it  was  proved  to  have  been 
in  the  plaintiff's  possession,  and  to  have  been  upon  the 
horse  when  seized ;  if  it  was  kept  for  ever  so  short  a 
time,  there  was  a  trespass  in  respect  of  it.    No  proof 
was  given  of  its  being  returned,  nor  any  question  asked 
on  the  subject  in  cross-examination.     The  learned 
Judge,  therefore,  was  not  authorised  in  putting  to  the 
jury  the  supposition  that  it  was  slipped  off  and  left  on 
the  premises.    The  rule,  that  a  new  trial  will  not  be 
granted  where  the  verdict  is  for  less  than  20/.,  ought 
not  to  apply  where  there  is  a  wrongful  verdict  for  the 
defendant.    The  plaintiff  ought  to  recover  what  he 
rightfully  claims,  however  small  the  amount  may  be.  At 
all  events,  the  rule  must  be  confined  to  the  case  where  he 
moves  on  the  ground  that  the  verdict  is  against  evi- 
dence :  in  that  case  he  would  have  to  pay  costs,  and  the 
Court  takes  it  into  consideration  that  the  costs  would 
be  greater  than  the  amount  to  be  recovered.    Here  the 
motion  is  made  not  only  on  the  evidence  but  for  misdi- 
rection.  [Lord  De7iman  C.  J.  The  rule  clearly  does  not 
apply  where  the  ground  is  misdirection.    Coleridge  J. 
If  the  motion  is  made  on  the  evidence,  the  rule  extends 
to  a  ver«dict  for  the  defendant  as  well  as  for  the 
plaintiff.] 

Lord 
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Lord  Denman  C.  J.  On  the  first  point,  the  doubts  1836. 
I  had  entertained  have  been  removed.     I  think  the 

Haine 

learned  judge  was  right  in  admitting  the  evidence  in  against 

Davey. 

question  under  the  general  issue,  notwithstanding  the 
new  rules,  and  ^the  construction  which  has  been  given 
in  argument  to  stat.  3  &  4  ^T.  4.  c.  42.  5.  1. ;  for  it  is 
clearly  the  provision  of  stat.  43  Eliz,  c,  2.  6'.  19.,  to  which 
the  clause  cited  in  the  statute  of  William  extends, 
that  the  whole  of  the  matter  of  defence  may  be  proved 
under  the  general  issue.  But,  as  to  the  harness,  I  think 
that  the  learned  judge  was  not  correct  in  leaving  the 
case  to  the  jury  upon  the  suggestion  of  a  possibility 
that  the  defendants  might  have  taken  off  the  harness 
and  left  it  on  the  premises.  The  rule  must  therefore 
be  absolute, 

LiTTLEDALE  J.  As  to  the  first  point,  the  statute  of 
Elizabeth  says  that  a  defendant  shall  be  at  liberty  to 
plead  not  guilty,  and,  upon  the  trial  of  the  issue  on  such 
plea,  the  whole  matter  is  to  be  given  in  evidence  on 
both  sides,  according  to  the  very  truth.  I  think  there- 
fore that,  under  this  statute,  the  defendants  might 
prove  the  whole  defence  on  the  plea  of  the  general  issue, 
notwithstanding  the  general  rules  of  Hil.  4  W.  4.  As 
to  the  other  point,  I  think  the  direction  was  wrong, 

Patteson  J.  I  am  of  the  same  opinion  on  the  last 
point.  The  harness  was  on  when  the  horse  was  seized ; 
there  was  no  evidence  of  its  having  been  taken  off  and 
left ;  and,  the  defendant  being  once  proved  to  have 
seized  the  harness,  it  lay  upon  him  to  shew  that  he  had 
disposed  of  it  in  the  manner  suggested.  As  to  the 
other  point,  I  am  of  opinion  that  the  matter  in 
question   was  admissible  under  the   general   issue  ; 

3  N  3  and 
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and  I  do  not  rely  only  on  the  statute  o{  Elizabeth, 
though  the  expressions  there  used,  "  the  whole  matter 
to  be  given  on  both  parties  in  evidence,  according  to 
the  very  truth  of  the  same,"  are  much  stronger  than 
the  words  "  giving  the  special  matter  in  evidence : " 
but  I  think  that  wherever  a  statute  says  that  a  party 
may  prove  his  defence  under  the  general  issue,  it  means 
that  he  may  prove  the  whole  matter  of  defence  {a).  Here 
it  was  not  sufficient  defence  that  the  parties  were  over- 
seers ;  they  had  to  prove  that  they  distrained  for  a  rate, 
and  that  they  seised  the  goods  of  a  person  liable.  If 
the  fact  that  the  goods  were  those  of  the  party  liable  be 
excluded  from  proof  under  the  general  issue,  then,  to 
establish  the  present  defence,  the  defendants  must  have 
put  two  pleas  on  the  record  :  and  there  is .  no  instance 
in  the  history  of  pleading,  in  which  a  party  has  been 
obliged  to  plead  two  pleas  for  a  single  defence.  I 
think  therefore  that,  wherever  a  statute  authorises 
proving  a  defence  under  the  general  issue,  it  is  meant 
that  the  whole  defence  may  be  so  proved ;  and  conse- 
quently that  the  statute  S  &  4  4.  c.  42.  s,  1.,  when  it 
says  that  the  contemplated  rules  shall  not  deprive  any 
person  of  the  power  of  pleading  the  general  issue  and 
giving  the  special  matter  in  evidence,  where  he  is  now 
entitled  by  statute  to  do  so,  means  by  the  special 
matter  "  the  whole  matter  of  defence. 

Coleridge  J.  On  the  point  as  to  the  general  issue, 
I  entertained  some  doubts,  which  I  think  it  right  to  say 
are  removed  ;  but  I  would  rather  ground  my  decision 
on  the  words  of  the  statute  of  Elizabeth  than  on  those 
of  the  later  act.  The  difficulty  suggested,  that  two 
pleas  might  become  necessary  for  a  single  defence,  does 

(a)  See  the  language  used  to  this  effect  in  stat,  T  Ja.  \.  c,  5. 

not 
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Hot  seem  to  arise;  for,  before  the  new  rules,  the  an- 
swer, under  the  general  issue,  that  the  goods  were 
not  the  property  of  the  plaintiff,  would  have  been  an 
entire  defence  without  any  thing  further.  I  there- 
fore consider  it  best  to  rely  on  the  words  of  the  statute 
of  Elizabeth;  but  I  think  the  intention  of  the  late 
statute  was  to  affirm,  and  not  to  repeal,  acts  which  give 
a  defence  under  the  general  issue.  On  the  other  point, 
the  smallness  of  the  sum  would  have  been  an  answer 
to  the  present  application,  if  the  learned  judge  had 
not  misdirected  the  jury ;  but  it  is  a  misdirection  where 
the  judge  in  his  summing  up  speculates  upon  a  fact 
not  in  evidence  nor  deducible  from  the  circumstances 
of  the  case.    The  rule  must  therefore  be  absolute. 

Rule  absolute. 


Elizabeth  Urmston  against  Thomas  Monday, 

May  2d. 

Newcomen. 


ASSUMPSrr  for  work  and  labour  in  instructing  Quaere,  whe- 
ther a  father 

Elizabeth  Nenocomen,  the  infant  daughter  of  the  deserting  his 

defendant,  in  reading,  &c.,  and  other  necessary  and  ifable  in^as- 

useful  accomplishments,  &c.,  at  the  special  instance  and  pany^who*  sup- 
plies the  child 

with  necessaries,  no  further  proof  of  contract  being  given  ? 

No  such  action  can  be  maintained,  if  the  father  had  reasonable  ground  to  suppose  that 
tfhe  child  was  provided  for, 

U.  offered  to  N.  to  take  care  of  N.'s  child,  without  putting  to  any  expense; 
upon  which  JV.  gav«  up  the  child  to  U.  Afterwards  U.  gave  up  the  child  to  X.'s  wife, 
who  was  living  apart  from  -A^.,  in  adultery  ;  and  afterwards  the  child,  to  escape  cruel  treat- 
ment by  iV.'s  wife  and  the  adultei-er,  returned  to  U.,  who  m.aintained  it  thenceforward: 
Held,  that  N.,  who  had  no  notice  of  the  child's  quitting  U.  at  all,  or  of  the  cruelty,  was 
not  liable  to  V.  for  the  maintenance  of  the  child,  inasmuch  as  the  facts  did  not  shew  any 
desertion  of  the  child  by  N. ,  and  negatived  a  contract  between  X.  and  U. 

And  that  it  made  no  ditlerence  that  U.,  when  she  made  the  original  undertaking,  was 
a  married  woman ;  the  ground  of  the  decision  being,  not  that  U.  had  made  a  valid  con- 
tract, but  that  the  circumstances  negatived  desertion  ;  and  that,  therefore,  the  question  as 

the  implied  liability  did  not  arise. 


3  N  4  request 
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URMSTOisr 

against 

NiWCOMSlf. 


request  of  the  defendant,  and  for  clothing  and  suitable 
apparel,  &c.,  and  other  necessary  things  by  the  plaintiff 
found  and  provided,  and  used,  &c.,  in  and  about  that 
work  and  labour,  and  at  his  like  special  &c.,  and  for 
meat,  drink,  &c.,  found,  &c,,  at  the  like  special  &c., 
and  for  other  work  and  labour,  and  for  goods  sold  and 
delivered,  for  money  lent,  for  money  paid,  for  money 
had  and  received,  and  on  an  account  stated.  Plea, 
Non  assumpsit  {a). 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  1834,  the 
following  facts  appeared  :  —  On  the  8th  of  March  I8O65 
the  defendant  married  Elizabeth  Urmston,  the  daughter 
of  Captain  Urmston  and  Mrs.  Urmston,  the  plaintiff. 
On  the  10th  of  Jfiine  1810,  Mrs.  Newcomen  left  her 
husband*s  house  and  went  to  live  with  Major  Stratford, 
with  whom  she  continued  living  in  adultery  till  some 
time  between  1825  and  1829,  when  Major  Stratford 
forsook  her.  She  never  returned  to  her  husband.  On 
the  10th  of  February  1811,  while  she  was  living  with 
Major  Stratford^  she  was  delivered  of  a  daughter,  Eliza- 
beth Nexvcomen,  In  June  1812,  a  female  servant  of  Mrs. 
Newcomen,  named  M''Namara,  took  the  child  to  the 
neighbourhood  of  the  defendant's  residence,  and  applied 
to  him  to  acknowledge  and  provide  for  her.  The  defend- 
ant denied  that  the  child  was  his ;  but  he  sent  a  servant 
for  her,  and  placed  her  with  his  land-steward,  where  she 
was  treated  with  great  neglect.  The  plaintiff  learning 
this,  and  hearing  that  the  defendant  purposed  to  send 
the  child  to  the  Foundling  Hospital  in  Dublin,  applied 
to  him  for  her.    He  refused  to  give  her  up  without  a 


(a)  There  were  other  issues,  not  material  to  the  point  here  decided, 
■which  were  found  for  the  plaintiflT, 

written 
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written  undertaking  that  the  plaintiff  would  provide  for 
her.  The  plaintiff  then  wrote  and  signed  the  following 
paper,  addressed  to  Nicholas  Ellis,  an  attorney  in 
Duhliti :  — 

"  I  shall  never  ask  him  for  a  sixpence  for  it. 
"  Order  for  Mrs.  Newcomen's  child. 
Whoever  has  Mrs.  Ne*wcomen*s  child,  please  to 
deliver  her  to  Mr.  Ellis,  or  Mrs.  M'Namara,  or  to  Mr. 
Ellis^s  order,  with  all  her  things  sent  with  her;  and 
Mr.  Newcomen  will  never  be  asked  for  a  shilling,  either 
for  her  maintenance,  clothes,  education,  oi'  journey. 
'^September  27,  1812.  Eliza  Urmston,'* 

This  letter  was  fdrwarded  through  Mr.  Ellis  to  the 
defendant,  and  the  child  was  given  up  by  the  land- 
steward,  and  sent  to  the  plaintiff.  In  1813  or  1814, 
the  defendant  quitted  Ireland  and  went  to  the  Continent. 
He  came  to  England  in  1826,  where  he  remained  for  a 
short  time,  then  returned,  to  the  Continent,  and  in 
1827  returned  to  Ireland;  since  which  time  he  had 
been  almost  constantly,  up  to  the  commencement  of  the 
action,  in  Ireland  or  England.  Miss  Ne'isocomen  remained 
under  the  plaintiff's  care  for  about  two  years;  when 
Mrs.  Newcomen  took  her  away,  and  took  charge  of  her. 
The  plaintiff's  husband.  Captain  Urmston,  died  in 
November  or  December  1815.  In  1816,  Mrs.  Newcomen 
sent  the  child  back  to  the  defendant,  but  took  her  again 
in  about  three  years.  After  jVIiss  Newcomen  was  so 
taken  back,  she  was  treated  with  great  cruelty  by  Major 
Stratford  and  Mrs.  Newcomen,  and,  in  1825,  having 
been  violently  beaten  by  Mrs.  Newcomen,  she  escaped 
from  the  house,  and  fled  to  the  defendant,  who  main- 
tained her  from  that  time.  She  became  extremely  ill, 
\\hich  she  attributed  to  the  treatment  received  from  her 

mother ; 
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1836.       mother ;  and,  for  some  years  before  the  commencement 
^      of  the  action,  was  confined  to  her  bed  by  a  spinal  com- 

against  plaint,  and  unable  to  stand.  Mrs.  Newcomen  died  on 
the  6th  of  January  1832 ;  when  a  letter  was  sent  by  the 
plaintiff  to  the  defendant,  announcing  the  death  of  Mrs. 
Newcomen,  and  adding  "  I  trust  I  shall  receive  a  remit- 
tance to  put  her  decently  under  ground,  being  the  last 
thing  that  can  be  done,  and  the  last  claim  on  you. 
Surely  you  cannot  dispute  the  payment  of  her  funeral, 
which  shall  be  as  moderate  as  possible." 

The  defendant  had  never  contributed  to  the  expenses 
of  the  maintenance  of  Miss  Newcomen  since  she  was  re- 
ceived from  him  in  1812.  This  action  was  brought  for 
the  expenses  to  which  the  plaintiff  had  been  put  for 
her.  The  writ  was  sued  cut  on  October  11th,  1832. 
For  the  plaintiff  it  was  contended  that  a  father  who 
deserted  his  child  was  liable  to  repay  the  party  who 
maintained  it.  The  Lord  Chief  Justice  directed  the 
jury  to  find  for  the  plaintiff,  unless  they  thought  she 
had  waived  her  claim  by  the  letter  of  January  6th, 
1832.  The  jury  found  for  the  plaintiff,  giving  at  the 
rate  of  80Z.  per  annum,  up  to  the  commencement  of 
the  action. 

In  Hilary  term  1835,  Sir  W.  W.  Follett,  Solicitor- 
General,  obtained  a  rule  for  a  new  trial  for  misdirec- 
tion, or  for  a  nonsuit,  or  for  a  reduction  of  damages  on 
the  ground  that  the  jury  should  have  given  no  damages 
for  the  time  subsequent  to  Miss  Nexvcomen  attaining  the 
ase  of  twenty-one. 

Sir  John  Campbell,  Attorney-General,  now  shewed 
cause.  The  child  must  be  assumed,  at  this  stage  of 
the  case  at  least,  to  be  the  legitimate  child  of  the  defend- 
ant.   The  age  is  Hot  im|)ortant:  a  female  acquires 

some 
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some  rights  at  the  age  of  fourteen;  but  it  will  not  be 
denied  that  the  liability  of  the  defendant,  if  it  exist  at 
all,  exists  as  to  all  the  time  before  the  child  attained  the 
age  of  twenty-one.  Then  the  question  is,  whether  a 
father,  if  he  desert  his  legitimate  child,  be  not  liable  in 
assumpsit  to  any  one  who  provides  food  and  clothing 
for  it.  There  is  no  express  decision  on  the  point. 
The  obligation  must  be  as  strong  in  the  case  of  a  child 
as  in  that  of  a  wife.  The  foundation,  in  one  case,  is 
the  duty  on  the  part  of  the  husband  to  provide  for  his 
wife ;  that  foundation  exists  in  the  other  case,  because 
the  primary  duty  is  equally  imperative.  If  a  party  be 
bound  to  perform  an  act,  and  neglect  it,  another  party 
performing  it  for  him  acquires  a  right  of  action  against 
him.  Thus,  if  a  dead  body  be  neglected,  an  under- 
taker who  buries  it  may  sue  the  executor.  [^Coleridge  J. 
Is  that  more  than  a  charge  on  the  assets?  Would  not 
want  of  assets  be  a  defence  ?]  A  party  who  relieves  a 
neglected  pauper,  may  sue  the  overseer.  \_Coleridge  J. 
In  BlacJchurn  v.  Mackey  [a),  Abbott  C.  J.  held  that  a 
father  was  not  liable  for  clothes  furnished  to  his  son, 
being  under  age,  unless  an  express  or  implied  authority 
were  shewn.]  The  desertion  here  is  ground  for  imply- 
ing a  contract.  In  Maule  v.  Maule  [b)  a  son  raised  an 
action  of  aliment  against  his  father  before  the  Court  of 
Session  in  Scotland ;  and  that  Court  held  the  father 
liable  to  an  annual  aliment,  which  they  fixed  according 
to  their  view  of  the  rank  and  means  of  the  parties.  The 
House  of  Lords  reversed  that  judgment,  and  assoilzied 
the  father  ;  but  it  was  not  disputed,  in  the  judgment  (c), 
that  a  father  is  boundj  at  all  events,  to  protect  his 


(a)  1  C.  i'  P.  1. 

(c)  See  pp.  291,  293. 


(6)  1  Wils.  4;  Shaiu,  266. 
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1ISS6.       child  from  actual  destitution.  Then,  as  to  the  particular 
ifects  here.    The  undertaking  of  September  27th,  1812, 

aigaimt  h  of  no  effect,  as  Mrs.  Urmsfon  was  then  a  feme  covert, 
and  her  husband's  assent  is  not  shewn.  Further,  that 
contract,  supposing  it  valid,  was  put  an  end  to  by  the 
mother  taking  the  child  under  her  charge ;  for  the  mother 
was  the  wife  of  the  defendant,  not  having  been  divorced, 
and  the  law  will  recognise  her  as  her  husband's  agent 
so  far  as  relates  to  the  care  of  the  child.  The  child  was 
afterwards  driven  from  the  mother  by  ill-treatment. 
The  grandmother,  in  then  receiving  her,  was  not  acting 
upon  the  undertaking  of  September  27th  1812,  but 
stood  in  the  situation  of  a  party  relieving  a  deserted 
child.  The  defendant  was  abroad,  and  could,  there- 
fore, receive  no  notice.  He  was  situated  as  the  owner  of 
a  ship  which  is  supplied  with  necessaries  in  a  foreign 
country,  without  express  authority  from  him :  such  an 
owner  would  be  liable  to  an  action  if  it  was  impossible 
to  apply  to  him  in  time,  though  not  otherwise. 

4  h  Alexander  contra.    The  supposed  foundation  of  the 

defendant's  liability  does  not  exist.  It  is  not  true  that 
by  the  common  law  a  father  is  bound  to  maintain  his 
child.  There  are  indeed  statutory  means  of  compelling 
parents  to  provide  for  their  children ;  but  the  statutes 
authorise  only  particular  modes  of  enforcing  the  natural 
duty;  and,  where  such  modes  are  not  resorted  to, 
no  contract  can  be  implied  like  that  now  contended 
for.  There  is  no  express  decision  on  the  point ;  and, 
with  the  exception  of  foreign  treatises,  the  text  books 
are  nearly  silent  upon  the  subject.  In  1  BlacJcst, 
Com.  449.  it  is  said,  "  No  person  is  bound  to  provide 
a  maintenance  for  his  issue,  unless  where  the  children 


are 
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ai?e  impotent  and  unable  to  work,  either  through  in- 
fancy, disease,  or  accident ;  and  then  is  only  obliged 
to  find  them  with  necessaries,  the  penalty  on  refusal 
being  no  more  than  205.  a  month."  There  the  liability 
is  placed  exclusively  on  stat.  4?3  Eliz,  c,  2.  5.  7. ;  and, 
indeed,  the  existence  of  the  statute  seems  of  itself  to  shew 
the  absence  of  a  common  law  liability.  [^Coleridge  J. 
In  Coope7'  V.  Martin  [a)  Le  Blanc  J,  says,  "  The  only 
method  of  compelling  maintenance  is  by  the  ordec  pre- 
scribed by  the  statute  of  Elizabeth ;  '*  and  he  adds 
that  that  extends  only  to  natural  relations.]  Subseqent 
statutes  have  been  passed  on  the  subject,  confirming 
this  view  of  the  case.  Thus  stat.  1.  Ann,  c.  30.  sess.  1. 
enables  the  Lord  Chancellor  to  compel  Jewish  parents 
to  maintain  their  children,  being  protestants,  suitably ; 
this  statute  was  occasioned  by  the  decision  in  T/ie  In- 
habitants of  St,  Andre^ms  v.  De  Br  eta  (b\  from  which 
the  absence  of  a  common  law  liability  must  be  inferred. 
[Sir  John  Campbell,  By  the  common  law,  if  a  child  perish 
for  want  of  proper  care,  it  is  murder  in  the  person 
neglecting  it.  Lord  Denman  C.  J.  If  the  person  has 
the  actual  custody.  Patteson  J.  0]>  the  child  be  part 
of  his  family.  Would  it  be  murder  in  a  parent  to 
abscond?]  From  Blackburn  v.  Mackey  (<:)■  and  Fluek 
V.  Tollemache  {d)  it  appears  that  there  must  be  an 
express  or  implied  contract  proved,  in  order  to  render 
the  father  liable  to  a  party  furnishing  an  infant  with 
clothes :  if  there  were  such  a  general  liability  as  is 
contended  for,  no  such  proof  could  ever  be  neces- 
sary. The  proper  remedy  is  to  summon  the  father 
before  a  magistrate.     As  to  the  suggested  case  of 

(a)  4  East,  84.  (6)  1  Ld.  Raym,  699. 

(c)  1  C.  ^  P.  1.  *  {d)  I  C,  ^  P.  5, 

an 
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1836.       an  undertaker  burying  a  neglected  dead  body,  the 
Urmston     executor  is  liable  to  repay  only  when  there  are  assets  ; 
against       ^ud  this  rests  upon  the  duty  of  applvinff  the  testator's 

Newcomen.  :    .     .        .  ft-  J 

property  fitly  :  it  is  like  discharging  a  debt  on  the  con- 
tract of  the  testator  himself.  Besides,  both  in  that 
instance,  and  in  the  other  supposed  case  of  an  over- 
seer, the  law  has  unquestionably  created  the  obliga- 
tion, whilst  the  very  point  disputed  at  present  is  the 
existence  of  any  obligation  at  all.  It  is  argued  that 
the  wife  was  the  husband's  agent.  But  that  proceeds 
upon  a  mistake  of  the  facts.  Mrs.  Newcomen  was 
living  with  Major  Stratford;  and  the  presumption  of 
authority,  if  there  be  any,  is  negatived  where  the  wife 
is  living  in  adultery  and  apart  from  the  husband.  Even 
under  stat.  5  G.  4.  c,  83.  s.  3.  the  husband  is  not  punish- 
able for  not  supporting  her  ;  Rex  v.  Flinta7i  {a).  There 
Bayley  J.  said,  "  The  ground  of  a  husband's  liability 
in  an  action  for  goods  supplied  to  his  wife  is  a  sup- 
posed authority  communicated  to  her  by  him  ;  but  when 
she  improperly  leaves  him,  that  authority  is  deter- 
mined, Manhyx,  Scott  (6)."  Govier  v.  Hancock  [c)  also 
supports  the  doctrine  laid  down  by  Bayley  J.  How 
then  can  the  wife,  living  apart  in  adultery,  have  au- 
thority to  bind  the  husband  in  what  respects  the  child  ? 
*  At  the  trial,  hord  El  don's  dictum  in  Baisolins  Van- 
dyke (d)  was  cited,  that,  where  the  father  does  not 
assert  his  right  to  the  custody  of  the  children,  but  suf- 
fers them  to  remain  with  their  mother,  "  he  thereby 
constitutes  her  as  his  agent,  and  authorises  her  to 

(a)  1  B.  ^  Ad.  227. 

(6)  1  Sid.  109.  1  £:eb.  69,  80,  87,  206,  337,  361,  383,  429,  441, 
482.  1  Lev.  4.  1  Mod.  124.  1  Bac.  Abr.  714.  Baron  and  Feme  (H/ 
7th  ed. 

(c)  6  T.  jB.  603.  {d)  3  Esp,  252. 

contract 
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contract  those  debts  for  clothing  and  other  neces-  1836. 
saries."     That  cannot  be  applied  to  a  case  where  ' 

Urmston 

the  mother  has  lost  even  the  right  of  rendering  her  against 

Newcomek. 

husband  liable  for  necessaries  supplied  to  herself.  It  is 
true  that  in  Hesketh  v.  Gowing  {a)  Lord  Ellenborougk 
held  that  the  father  of  a  bastard,  adopting  it  as  his  own, 
was  liable  for  necessaries  supplied  to  it.  But  that  is 
on  the  ground  of  acquiescence  by  him,  which  is  here 
negatived.  Supposing,  however,  that  the  common  law 
liability  existed  as  contended  for,  the  facts  here  shew 
that  that  liability  is  extinguished.  The  defendant  gave 
up  the  child  to  the  plaintiff  on  her  express  under- 
taking to  provide  for  it  at  her  own  expense.  How, 
after  that,  can  the  plaintiff  insist  upon  the  defendant's 
liability  ?  It  has  been  argued  that  the  defendant's 
husband  was  no  party  to  the  undertaking,  and,  conse- 
quently, that  it  was  inoperative  as  being  made  by  one 
not  sui  juris.  But  the  undertaking  was  made  in  1812, 
and  Captain  Urmston  did  not  die  till  1815  :  he  must, 
therefore,  have  know^n  of  the  contract,  and,  by  acquiesc- 
ing, have  adopted  it.  Besides,  the  question  here  is, 
not  whether  Mrs.  Urmston  bound  herself  by  any  con- 
tract, but  whether  the  defendant  has  rendered  himself 
liable  by  any  thing  which  he  has  done.  It  is  clear  that 
the  plaintiff,  when  she  received  the  child  back  from  her 
mother,  received  her  upon  the  former  footing ;  and  the 
letter  of  January  6th,  1832,  evidently  treats  the  defend- 
ant as  liable  to  no  claim  but  that  in  respect  of  the 
funeral  expenses.  This  letter  was  put  in,  not,  as  sug- 
gested in  the  charge  to  the  jury,  to  shew  a  waiver  of 
the  contract,  but  to  shew  that  such  contract  had  never 


(a)  5  Esp,  131, 
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1836.  existed.  The  shifting  about  of  the  child,  and  the  cruelty 
she  experienced  from  the  mother,  do  not  create  any 
charge  on  the  defendant,  who  was  privy  to  neither, 
but  who  might  have  had  notice  if  the  plaintiff  had 
thought  proper.  His  absence  from  the  country  (if  at 
all  important)  raised  only  a  temporary'  obstacle,  for,  in 
1826,  he  was  in  Engla?id  for  a  short  period,  and,  in 
1827}  returned  permanently  to  Ireland.  At  any  time, 
therefore,  after  1826,  the  plaintiff  might  in  fact  have 
revoked  her  express  undertaking  to  provide  for  the 
child,  and  thus  reimposed  upon  the  father  his  assumed 
common  law  liability,  supposing  it  could  be  reimposed 
at  all.  Neither  that  notice  nor  that  revocation  having 
taken  place,  it  is  impossible  to  charge  upon  the  defend- 
ant that  he  deserted  his  child  with  a  knowledge  of  its 
destitute  condition. 


Lord  Denman  C.  J.  The  general  question  is  im- 
portant; but  the  facts  do  not  raise  it.  In  oi'der  that 
the  law  should  imply  a  liability  in  the  father  to  re- 
pay another  for  supporting  his  child,  it  is  absolutely 
necessary  that  desertion  of  the  child  by  the  father 
should  be  proved.  Now  that  is  not  shewn  here.  The 
strongest  way  in  which  the  case  can  be  put  for  the 
plaintiff  is,  that  utter  neglect  and  want  of  inquiry,  on 
the  part  of  the  father,  might  be  like  a  deliberate  de- 
sertion. But  the  evidence  does  not  go  even  that  length. 
For,  though  the  plaintiff's  letter  might  not  always  be 
present  to  her  mind,  and  though  she  might  even  have 
discontinued  her  intention  of  providing  for  the  child,  the 
father  might  say,  "  by  the  desire  of  the  child's  grand- 
mother, and  on  her  express  undertaking  that  I  should 
not  be  put  to  any  expense,  I  left  the  child  with  her." 

While 
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While  he  had  reason  to  suppose  that  the  grandmother  1836. 
was  maintaining  the  child  at  her  own  expense,  he  could 

°  Urmston 

not  be  said  to  neglect  the  child.    Such  an  expectation  against 

Newcombn* 

may  perhaps  now  appear  to  have  been  unreasonable, 
and  contrary  to  the  fact ;  but  that  does  not  shew  that 
his  conduct  at  the  time  amounted  to  total  neglect.  It 
would  be  unjust  to  a  father,  who  was  poor,  and  had 
thought  that  another  would  save  him  from  the  expense 
of  providing  for  his  child,  to  hold  that  he  was  guilty 
of  desertion  by  acting  upon  such  a  belief.  We  have 
no  right  to  suppose  that,  if  he  had  had  notice  from 
the  grandmother  that  she  would  no  longer  maintain 
the  child,  he  would  not  have  taken  care  of  it.  The 
general  question,  therefore,  which  we  should  approach 
with  much  anxiety,  does  not  arise ;  but,  upon  the 
other  and  more  limited  view  of  the  case,  I  think  this 
rule  should  be  made  absolute  for  a  new  trial. 


LiTTLEDALE  J.  The  general  question  does  not  arise. 
The  mother  leaves  the  father,  and  lives  in  adultery; 
then  a  child  is  born,  as  to  which  the  father,  apparently, 
doubts  whether  it  be  his  |  and  he  is  going  to  put  it  into 
the  Foundling  Hospital ;  the  grandmother,  not  liking 
this,  sends  for  the  child,  and  says  (with  or  without 
the  knowledge  of  her  own  husband)  that  the  defend- 
ant shall  be  put  to  no  expense.  The  child  is  then  put 
into  her  custody.  Afterwards  the  mother  takes  it  ; 
after  which  it  is  sent  back  again  to  the  grandmother, 
and  then  to  the  mother  again :  and  then  it  returns  to 
the  grandmother;  being  sent  backwards  and  forwards 
according  to  the  caprice  of  the  mother.  As  far  as 
related  to  the  defendant,  the  child  was  still  in  the 
custody  of  the  grandmother;  for  he  is  not  proved  to 

Vol.  IV.  3  O  have 
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have  known  that  she  was  not  in  that  custody,  or  that  the 
circumstances  of  cruelty  had  occurred.  His  original 
wish  had  been  to  put  her  in  the  Foundling  Hospital  at 
Dublin;  and  he  might  well  presume  that  she  was  in 
custody  better  than  that  of  the  Foundling  Hospital.  I 
do  not  say  that  he  might  not  have  found  out  how  the 
fact  actually  was ;  perhaps  he  might  not  be  anxious  to 
learn  :  but  the  grandmother  never  applied  to  him.  As 
to  the  argument  that  the  plaintiff  was  a  married  woman, 
and  not  capable  of  entering  into  the  undertaking,  that  is 
immaterial ;  for  the  question  is  not,  whether  the  under- 
taking created  a  legal  charge  on  the  plaintiff. 

Patteson  J.  I  agree  that  the  general  question  does 
not  arise.  The  circumstances  are  peculiar.  The  plaintiff 
cannot  say  that  the  defendant  made  a  contract,  either 
express  or  implied,  mth  her.  The  defendant  doubted 
whether  the  child  was  his ;  however,  he  had  the  control 
over  it,  and  placed  it  with  his  steward.  He  was  about 
to  provide  for  it  (whether  he  was  right  or  wrong  as  to 
the  provision  which  he  meant  to  make  is  immaterial) ; 
and  then,  at  the  request  of  the  plaintiff  herself,  he  gave 
it  up  to  her.  The  plaintiff  was  then  a  married  woman ; 
but  it  is  immaterial  whether  the  letter  September  27th 
constituted  a  binding  contract  on  the  plaintiff:  it  is 
enough,  if  it  induced  the  defendant  to  part  with  the 
child,  so  as  to  negative  the  presumption  of  a  contract  by 
him.  Afterwards,  it  is  true,  the  child  is  taken  from  the 
grandmother :  but  that  was  in  no  sense  the  act  of  the 
defendant;  the  child  was  taken  by  the  mother,  then 
living  apart  from  the  plaintiff  in  a  state  of  adultery, 
and  we  know  of  no  communication  between  the  plain- 
tiff and  his  wife.    The  defendant,  therefore,  did  not  of 

his 
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his  own  act  take  the  child  out  of  the  plaintiff's  custody.  1836. 
No  communication  is  made  to  him  till  1832.    But  it  is 

Urmston 

said  that  he  was  abroad.    If  he  was  (which,  however,  against 

.  Newcomkk. 

is  negatived  even  as  to  a  part  of  1826),  it  makes  no 
difference.  A  letter  would  go  abroad :  this  is  not  a 
question  as  to  suing  a  party  who  is  abroad,  but  of 
giving  him  notice.  A  letter  might  have  been  written 
to  the  continent  as  well  as  to  a  place  in  this  country. 
The  plaintiff  took  no  steps  to  shew  to  the  defendant 
that  he  must  come  forward;  she,  therefore,  has  no 
right  to  sue  him.  This  leaves  untouched  the  question, 
how  far  a  party,  who  finds  a  child  in  a  state  of  desti- 
tution, and  provides  for  it,  can  sue  its  father. 

Coleridge  J.  It  is  best  to  say  nothing  on  the  general 
question.  For  the  purpose  of  this  case,  I  will  assume 
(what  is  not  to  be  understood  as  my  opinion  at  present) 
that  the  general  liability  is  as  contended  by  the  Attorney- 
General.  Then  how  does  the  Plaintiff  charge  the 
defendant?  The  child  is  treated  by  the  plaintiff  as 
legitimate,  and  placed  under  the  charge  of  his  steward. 
The  grandmother  finds  that  the  child  is  ill  treated  ;  but 
it  does  not  seem  that  the  defendant  knew  this.  He 
parts  with  the  custody  on  an  express  understanding 
that  he  is  to  be  put  to  no  further  expense.  It  is  said 
that  the  plaintiff  was  a  married  woman.  But  suppose 
her  husband,  while  alive,  had  brought  the  action,  the 
defence  would  have  been,  not  an  allegation  that  the 
plaintiff  had  contracted,  but  a  repudiation  of  any  con- 
tract by  the  defendant.  It  is  material  too  that,  although 
the  expense  sued  for  was  incurred  during  a  series  of 
years,  no  knowledge  at  all  is  brought  home  to  the  defend- 
ant of  the  child's  being,  at  any  period,  otherwise  than 

3  O  2  under 
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1836.  under  the  care  of  an  indulgent  grandmother ;  he,  there- 
■       ^      fore,  stands  on  the  same  footing  as  when  he  first  parted 

Urmston  ^ 

against       with  the  child. 

Newcomen.  t»   1      1      1  r 

Rule  absolute  for  a  new  triaL 


I/ay  sX  Mary  Susannah  Piggott  against  Rush. 

Assumpsit  for     A  SSUMPSIT,  on  defendant's  promise  to  conduct 

unliquidated  Jl\. 

damages,  is  with  care  Certain  proceedings  in  Chancery  as  the 

within  the  sav- 
ing clause  in     plaintiff's  solicitor  ;  breach,  negligence.    Plea,  that  the 

sect.  7.  of  the  p       .       t  i  t  i  f  i 

statute  of  li-  supposed  causes  or  action  did  not,  nor  did  any  oi  them, 

™i  Jac^.T'  accrue  within  six  years  before  the  commencement  of 

^  If'a  party,  Verification.    Replication,  that,  at  the  time 

who  IS  in  when  the  cause  of  action  first  accrued,  the  plaintiff  was 

prison  when  the  '  ^ 

cause  of  action  imprisoned,  and  that  she  continued  so  imprisoned  until 

accrues,  com- 
mences an        and  upon,  to  wit,  the  11th  of  Ju7ie  1834,  which  was  the 

action  after  the 

six  years  have  first  time  of  her  being  at  large*  after  the  accruing  of  the 

durLgthecon-  cause  of  action ;  and  that  she  commenced  this  suit 

impHsoriment,^  within  six  [years  next  after  the  time  of  her  first  so  being 

If'thettftuteis  Verification.    Rejoinder,  that  the  plaintifF 

barred  by  the  commenced  this  suit  whilst  she  was  so  imprisoned,  and 

saving  clause 

in  sect.  7-        before  the  first  time  of  her  being  at  large  therefrom  ; 

and  that  the  supposed  causes  of  action  did  not,  nor  did 
any  of  them,  accrue  at  any  time  within  six  years  next 
before  the  commencement  of  this  suit  Conclusion  to 
the  country.  Demurrer,  for  that  the  matters  stated  in 
the  rejoinder  tender  an  immaterial  issue. 


Mansel,  for  the  plaintifF.  Assumpsit  is  wdthin 
the  proviso  in  sect.  7.  of  the  statute  of  limitations, 
21  Jac.  L  c.  16. ;  Chandlery,  ViletU  (a)    The  rejoinder 

(a)  2  Smnd,  120. 

suggests 
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suggests  no  answer :  if  a  party  could  not  sue  while  the 
protection  of  the  proviso  continued,  an  infant  could 
never  sue  except  within  six  years  of  the  cause  accruing; 
and  the  effect  Would  be  to  disable  from  the  expiration 
of  the  six  years  to  the  time  of  majority,  and  then  to 
give  a  revived  right  for  six  years.  The  objection  which 
the  rejoinder  raises  was  also  made  in  Chandler  v.  Vilett[a\ 
and  failed. 

G.  Hayes^  contra.  The  proviso  merely  says  that  the 
party  may  sue  within  six  years  after  coming  of  age ;  it 
does  not  say  that  the  statute  shall  not  run  against  him 
in  the  mean  time  under  any  circumstances.  Chandler  v. 
Viletf  (a)  is  the  only  authority.  The  other  point,  which 
arises  on  the  replication,  is  that  assumpsit  for  unliqui- 
dated damages  is  not  within  the  proviso.  The  words 
of  the  proviso  are  "  any  such  action  of  trespass,  de- 
tinue, action  sur  trover,  replevin,  actions  of  accounts, 
actions  of  debts,  actions  of  trespass  for  assault,  menace, 
battery,  wounding  or  imprisonment,  actions  upon  the 
case  for  words  none  of  these  words  apply  to  assumpsit. 
It  is  true  that,  in  Chandler  v.  Vilett  (6),  it  was  held 
that  the  proviso  applied  to  indebitatus  assumpsit.  That 
case  was  decided  at  a  time  when  the  Courts  leaned 
strongly  in  favour  of  restricting  the  operation  of  the 
statute ;  but  latterly  it  has  been  construed  more  liberally, 
as  one  passed  "  for  quieting  of  men's  estates,  and  avoid- 
ing of  suits."  Many  of  the  early  decisions  have  been 
overruled  on  this  ground.  [Patteson  J.  In  Crosier  v. 
Tomlinson  (c)  the  Court  held  that  the  words  "  action 
of  trespass,"  in  the  proviso,  comprehended  assumpsit.] 
That  action,  like  Chandler  v.  Vilett  {h\  was  indebitatus 


1836. 


PiGGOTT 

against 
Rush. 


(o)  2Saund.  121  a.  (6)  2  Saund.  ■[20.  (:)  2  Mod.  71.  . 

3  O  3  assumpsit; 
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1836. 

PlGGOTT 

against 
Rush. 


assumpsit ;  and  three  of  the  judges  said  it  would  be 
very  strange  if  the  plaintiff  could  bring  debt  and  not 
indebitatus  assumpsit.  Supposing  that  the  Court  will 
now  adopt  so  violent  a  construction,  still  the  analogy 
between  debt  and  indebitatus  assumpsit  does  not  extend 
to  assumpsit  for  unliquidated  damages.  Swayn  y,  Ste- 
phens {a)  (which  was  relied  on  in  Crosier  v,  Tomlinson  {b) ) 
is  not  applicable  here.  The  question  there  was,  whe- 
ther trover  was  within  the  enacting  section,  the  third, 
where  it  is  expressly  mentioned  in  the  introduction,  and 
is  clearly  comprehended  under  *'the  said  actions  upon 
the  case,"  which  follows  in  the  limitation  clause.  But 
there  are  no  words  in  the  proviso  including  assumpsit  for 
unliquidated  damages ;  and  this  circumstance  is  the 
stronger,  because  two  species  of  actions  of  the  case,  trover 
and  for  words,  are  expressly  mentioned  in  the  proviso, 
and  actions  on  the  case  are  mentioned  generally  in  the 
enacting  section.  There  is  a  class  of  cases  in  which  an 
interpretation  has  been  put  on  the  words  in  the  enacting 
section,  "  actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty  and  it  has  been  held  that  a 
debt  created  by  statute,  or  by  an  award  under  seal,  is  not 
within  these  words  (c).  Modern  decisions,  however, 
are  generally  in  favour  of  a  liberal  interpretation  of  the 
statute,  and,  consequently,  of  a  strict  interpretation  of 
the  proviso. 


Mansely  in  reply.  The  words  in  the  proviso,  sect.  7., 
are,  "  that  if  any  person  or  persons  that  is  or  shall  be 
intituled  to  any  such  action  of  trespass,"  &c. ;  the  refer- 
ence is  to  the  enacting  clause  in  the  third  section,  and 

(a)  Cro.  Car.  245^  (b)  2  Mod.  71. 

(c)  See  Hodsden  v.  Harridge,  2  JVms.  Saund.  64  6.,  and  the  notes 
there. 


the 
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the  proviso,  though  it  specifies  only  a  few  causes  of  1836. 
action,  by  way  of  instance,  must  be  understood  as 

PlGGOTT 

applicable  to  all  comprehended  in  the  enacting  clause.  against 

T»  .  T  .    .  .         p  ,  Rush, 

But,  besides,  assumpsit  is  an  action  of  trespass,  accord- 
ing to  the  old  use  of  the  word ;  thus,  in  the  old  form  of 
declaring  by  bill,  the  defendant  was  said  to  be  in  the 
custody  of  the  marshal,  "  of  a  plea  of  trespass  on  the 
case  on  promises."  "  Upon  the  case"  in  the  third  sec- 
tion would  have  included  assumpsit  on  accounts  between 
merchant  and  merchant,  but  for  the  express  saving. 

Lord  Denman  C.  J.  It  seems  to  be  hardly  disputed 
that  the  plaintiff  may  recover,  if  assumpsit  for  unliqui- 
dated damages  be  within  the  proviso  in  the  seventh 
section.  Indebitatus  assumpsit  is  held  to  be  so  in  Chand- 
ler V.  Vilett  (a) ;  and  in  Crosier  v.  Tomlinson  (b)  assump- 
sit is  said  to  be  included  in  trespass.  That  is  certainly 
rather  strong.  Yet,  if  assumpsit  were  omitted  from 
the  proviso,  the  omission  was  so  palpably  unintended 
that  the  Courts  perhaps  were  justified  in  straining  the 
language.    We  cannot  now  overrule  those  cases. 

Little  DALE  J.  We  are  bound  by  the  cases.  If  it 
were  res  Integra,  I  should  be  of  a  different  opinion.  I 
may  remark  that  different  words  are  used  in  different 
parts  of  the  statute  without  any  reason  whatever.  I 
cannot  say  that  I  think  the  cases  cited  were  rightly  de- 
cided. 

Patteson  J.  We  cannot  decide  in  favour  of  the 
defendant  without  overruUng  those  cases.  A  distinct 
tion  has  been  suggested  between  indebitatus  assumpsit^ 

(a)  QSaund.  120.  {b)  2  Mod,  7 U 

3  0  4  and 


Rush. 
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1836.      and  assumpsit  for  unliquidated  damages  :  but  the  ques- 
tion  turns  on  the  words  of  the  act ;  and,  if  assumpsit  be 

PiGGOTT 

against      comprehended  under  the  words  at  all,  it  is  so  equally, 
whether  it  be  for  liquidated  or  unliquidated  damages. 

Coleridge  J.   We  cannot  overrule  cases  which  have 
been  fallowed  by  such  invariable  practice. 

Judgment  for  the  plaintiff. 


Tuesday,         CoLEBROOKE  agatnst  TiCKELL  and  Walker. 

May  3d. 

The  lord  of  a    'T^RESPASS  for  distraining  plaintiff's  goods.  Plea 

snanor,  as  owner  -i    i     i  i 

of  a  market  in  (under  stat.  21  Ja,  1.  c.  12.  5.3.,  and  the  local  acts 

*?f?,^wa?^n-^  after  mentioned).  Not  Guilty.  The  following  case  was 
ceiSn'Xrkef  ^^^^^^  Opinion  of  the  Court,  pursuant  to  stat. 

tolls  in  r.  By  3  &  4  ^.  4.  c.  42.  5.  25. 

an  act  for  better 

paving  part  of      gtat.  11  G.  3.  c,  15,  for  the  better  paving  that  part 

TT.,  authority  r        &  r 

was  given  to 

levy  rates  for  the  purposes  of  the  act ;  and  by  the  same  act  the  market  tolls  were  made 
payable  to  commissioners,  who  were  to  collect  them  and  to  pay  over  to  the  lord  a  part 
equivalent  to  his  former  dues.  There  was  no  clause  in  the  statute  making  the  lord  rate- 
able in  respect  of  these  payments. 

By  a  subsequent  local  public  act,  for  the  relief  of  the  poor  in  W.,  for  cleansing, 
lighting,  and  watching,  and  for  repair  of  highways,  in  W.,  and  for  repairing  the  parish 
church,  it  was  enacted  (sect.  53.)  that  certain  rates  should  be  laid  "  upon  all  and  every 
the  person  and  persons  who  do  and  shall  inhabit,  Jiold^  occupy,  possess,  or  enjoy  any 
land,  house,  shop,  warehouse,  or  other  building,  tenement,  or  hereditament ;  that  is  to 
say,"  one  rate  for  the  relief  of  the  poor,  one  for  repair  of  the  church,  and  a  third 
for  cleansing  and  lighting  streets,  and  watching  and  repairing  highways  within  such 
parts  of  the  said  parish  as  are  not  within  certain  liberties ;  such  last-mentioned  rate  to 
be  a  pound  rate  (not  exceeding  a  certain  proportion)  "  upon  or  according  to  the  annual 
Tent  or  value  of  all  messuages,  lands,  tenements,  and  hereditaments  as  shall  be  held  or 
occupied  witkin  such  parts  df  the  said  parish  as  are  not  within  the  said  liberties."  By  a 
subsequent  section,  the  rates  for  the  poor  were  to  be  levied  and  recovered  in  the  same 
tnanner  as  poor  rates  are  directed  to  be  levied  and  recovered  by  stat.  43  Eliz.  c.  2. 

In  several  subsequent  clauses  of  this  act,  and  in  the  rating  clause  and  a  previous  one  of 
the  paving  act,  the  words  "  tenement"  and  "  hereditament"  were  used  with  reference  to 
corporeal  hereditaments  solely. 

Held,  that,  in  sect.  53.  of  the  more  recent  act,  «  hereditaments,"  in  the  clause  fixing  the 
pound  rate,  meant  such  as  were  local  and  corporeal  only ;  and  that  hereditament "  in  the 
prior  clause  of  the  same  section  must  be  construed  in  the  same  sense  :  and  therefore  that 
the  pay^nts  to  tlie  lord  in  lieu  of  toU  were  not  rateable  under  this  act. 

of 
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of  the  High  Street,  in  the  parish  of  Whitechapel,  which  1836. 
lies  in  Middlesex.  &c.,  appoints  commissioners  for  the 

COLEBROOKE 

purposes  therein  mentioned ;  and  it  recites  (sect.  38.),  against 
that  "there  is  due,  and  has  been  accustomed  to  be 
received,  for  every  cart  or  waggon  loaded  with  hay 
brought  into  the  said  parish,  and  sold  on  the  usual 
market  days,  the  sum  of  6^?.,  2c?.  whereof  is  due  and  of 
right  belonging  to  the  lord  of  the  manor  of  Stebonheath, 
otherwise  Stepney,  in  the  county  of  Middlesex,  as  owner 
or  proprietor  of  the  said  market,  and  has  accordingly, 
from  time  to  time  been  paid  to  and  received  by  him ;  " 
and  that  2cZ.,  other  part  of  the  said  6d.,  is  due  to  the 
parish  for  taking  away  the  dirt  occasioned  by  such 
carts,  &c.  and  has  been  paid  to  the  householders 
and  inhabitants  before  whose  doors  such  carts,  &c. 
have  stood  on  the  market  days,  for  the  use  of  the 
parish;  and  that  the  remaining  2d,  is  due  to  and  has 
been  received  by  the  last-mentioned  householders  and 
inhabitants.  It  is  then  enacted,  for  the  better  carrying 
into  execution  the  purposes  of  the  act,  that  from  and  after 
&c.,  there  shall  be  paid  to  the  receiver  or  receivers,  col- 
lector or  collectors,  to  be  appointed  by  the  said  com- 
missioners, ^'for  every  cart  or  waggon  loaded  with  hay, 
which  shall  be  brought  into  the  said  parish  for  sale  on 
the  usual  market  days,  and  sold  or  exposed  to  sale,  the 
aforesaid  sum  of  Qd,  in  lieu  of  all  other  tolls  which  are 
or  shall  be  authorised  to  be  taken  and  collected,  the 
said  receiver  or  receivers,  collector  or  collectors,  paying 
thereout  to  the  lord  of  the  said  manor,  or  such  other 
person  as  shall  be  owner  or  proprietor  of  the  said 
market  for  the  time  being,  or  such  person  or  persons 
as  shall  be  appointed  by  him  or  them  to  receive  the 
same,  the  sum  of  2d,  clear  of  all  charges  and  expenses, 

for 
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1836.       for  every  cart  or  waggon  loaded  with  hay,  which  shall 
be  brought  into  the  said  parish,  and  sold  or  exposed 

COLEBROOKE  O  l.  L 

against       to  Sale  on  the  usual  market  days  as  aforesaid." 

TiCKELL. 

Section  34.  enacts,  for  defraying  the  charges  at- 
tending the  execution  of  the  powers  of  this  act,  that 
a  rate  or  assessment,  over  and  above  those  now  payable, 
shall,  once  or  oftener  in  every  year,  be  made  and  as- 
sessed by  the  commissioners  upon  all  persons  "who 
do  or  shall  inhabit^  holdy  occupy^  possess,  or  enjoy  any 
house,  shop,  warehouse,  cellar,  mult,  or  other  tene-- 
ment  mthin  the  said  street,"  for  raising  such  a  sum 
as  the  commissioners  shall  think  needful,  so  as  such 
rate  or  rates  do  not  in  any  year  exceed,  in  the  whole, 
l5.  in  the  pound  "of  the  yearly  rents  or  yearly 
values  of  such  houses,  shops,  "warehouses,  cellars,  vaults, 
or  other  tenements  or  hereditaments  respectively;  and 
that  all  and  every  tenant  of  every  house,  shop,  ^warehouse, 
cellar,  vault,  or  other  tenement  or  hereditament,  shall  and 
may  deduct  one  third  of  such  sum  as  shall  be  so  as- 
sessed," out  of  his  rent,  and  "the  landlord  and  land- 
lords, owner  or  owners  of  such  premises"  are  required  to 
allow  such  deduction,  on  the  residue  being  paid. 

Stat.  46  G.  3.  c,  Ixxxix.  (local  and  personal,  public), 
"  for  the  better  relief,"  &c.  "  of  the  poor  within  the 
parish  of  St.  Mary,  Whitechapel,  in  the  county  of  Mid- 
dlesex ;  for  cleansing  and  lighting  the  squares,"  &c.  and 
keeping  a  nightly  watch,  and  for  raising  money  for  re- 
pairing certain  of  the  highways,  and  the  parish  church, 
enacts,  by  sect.  53,  "  That  from  and  after  the  passing 
of  this  act,  the  rector,  churchwardens,  overseers  of  the 
poor,  and  vestrymen  of  the  said  parish"  of  Whitechapel, 
"  qualified  as  aforesaid,  shall  assemble  and  meet  to- 
gether in  the  vestry-room  of  the  said  parish,  within" 

fourteen 
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fourteen  days  after  the  sums  to  be  levied  shall  have  been  1836. 
ascertained,  as  is  directed  to  be  done  annually  by  sect.  52,  ^ 

CoLEBROOKE 

"  and  the  said  rector,"  &c.  "  or  any  nine  or  more  of  against 

^  TiCKELL. 

them,  so  assembled,  shall,  and  they  are  hereby  required 
to  make  and  sign  three  distinct  rates  or  assessments,  not 
exceeding  the  amount  of  the  respective  sums  so  settled 
and  ascertained,  upon  all  and  every  the  person  and 
persons  who  do  and  shall  inhabit,  hold,  occupy,  possess, 
or  enjoy  any  land,  house,  shop^  ^warehouse,  or  other  build" 
ing,  tenement,  or  hereditament ;  (that  is  to  say),  one  rate 
or  assessment  for  the  relief,  maintenance,  regulation, 
and  employment  of  the  poor  of  the  said  parish;  and 
also  for  paying"  (composition  money  to  the  trustees 
under  a  certain  highway  act) ;  "  one  other  rate  or 
assessment  for  defraying  the  expenses  of  the  repairs  of 
the  said  parish  church,"  and  for  payment  of  certain 
annuitants  charged  thereon ;  **  and  one  other  rate  or 
assessment  for  cleansing  and  lighting  the  squares, 
streets,"  &c.,  "  and  regulating  a  nightly  watch,  and 
repairing  the  highways  within  such  parts  of  the  said 
parish  as  are  not  within  the  said  liberties  of  his  Ma- 
jesty's Tower  of  London,  and  city  of  London  ;  such  last 
mentioned  rate  to  be  a  pound  rate  upon  or  according 
to  the  annual  rent  or  value  of  all  messuages,  lands, 
tenements,  and  hereditaments,  as  shall  he  held  or  occu- 
pied mthin  such  parts  of  the  said  parish  as  are  not  within 
the  said  liberties,  provided  that  the  same  does  not 
exceed  in  any  one  year  the  sum  of  \s,  Sd.  in  the  pound 
upon  such  messuages,  lands,  tenements,  and  heredita- 
ments." 

Sect.  60.  enacts  that  the  rates  to  be  made  and  as- 
sessed as  aforesaid,  for  the  relief  of  the  poor,  "  shall  be 
received,  collected,  levied,  and  recovered  in  such  and 

the 
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1836,      the  same  manner  as  rates  and  assessments  made  for  the 
relief  of  the  poor  are  directed  to  be  levied  and  recovered 

COLEBROOKE 

against       by  the  Said  act  passed,"  &c.  (4?  3  Eliz,  c.  2.),  "  or  by 

TiCKELL.  1.1 

any  subsequent  act  or  acts  relatmg  to  the  relief  of  the 
poor;  and  such  said  several  methods  of  levying  and 
recovering  the  said  rates  or  assessments  for  the  relief, 
maintenance,  and  employment  of  the  poor,  shall  and 
they  are  hereby  declared  to  be  the  legal  methods  of 
enforcing  the  rates  or  assessments  directed  to  be  made 
in  pursuance  of  the  said  act  for  the  relief,  maintenance, 
and  employment  of  the  poor  of  the  said  parish,  as  fully 
and  effectually  as  if  such  ways  and  methods  vi^ere  re- 
peated and  re-enacted  in  the  body  of  this  act." 

Other  clauses  of  the  two  local  acts  were  stated  in  the 
case,  which  it  is  unnecessary  to  notice  further  than  as 
they  are  adverted  to  in  the  argument. 

The  plaintiff  is  lord  of  the  manor  of  Stepney,  and 
owner  of  the  market  above  mentioned ;  and,  during  the 
time  for  which  the  after-mentioned  rates  were  made,  he 
received  the  sums  of  2d,  payable  to  the  owner  of  the 
market  under  stat.  11  G.  3.  c,  15.  s,  38.  There  was  no 
ground  for  rating  the  plaintiff,  unless  he  was  rateable 
"  in  respect  of  the  market,  or  the  said  money  payment 
in  lieu  of  toll." 

The  case  stated  that  the  rector,  &c.,  assembled  accord- 
ing to  Stat.  46  G.  3.  c.  Ixxxix.  above  mentioned, duly  made 
and  signed  three  distinct  rates  or  assessments  (not  ex- 
ceeding the  sums  settled  and  ascertained  according  to  the 
statute),  "  upon  all  and  every  the  person  or  persons  who 
did  inhabit,  hold,  occupy,  possess,  or  enjoy,  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or 
hereditament,  and  among  others  upon  the  said  plaintiff," 
as  lord  of  the  manor  and  owner  of  the  market,  in  respect 

of 
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of  the  said  sum  of  2d,  for  every  cart  or  waggon,  &c.  1836. 
One  of  the  rates  to  which  he  was  assessed  was  for  the 
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relief  of  the  poor  and  other  purposes ;  the  other  rate,  for  against 
cleansing  and  lighting  the  squares,  streets,  &c.,  and  re- 
pairing the  highways.  The  rates  were  duly  allowed  and 
published.  The  plaintiff  not  having  paid  the  sums 
assessed  upon  him  by  these  rates,  his  goods  (after  sum- 
mons, &c.)  were  distrained  upon  by  virtue  of  two  war- 
rants under  the  hands  and  seals  of  the  defendants,  justices 
of  Middlesex. 

The  question  for  this  Court  was,  whether  the  plaintiff 
was  liable  to  either  of  the  two  rates  on  account  of  the 
sums  of  2d,  payable  to  him  as  above  stated. 

Sir  W,  W,  Follett,  for  the  plaintiff.  The  plaintiff,  if 
rateable,  can  only  be  so  by  force  of  the  local  acts, 
inasmuch  as  he  is  not  shewn  to  be  an  inhabitant  of 
the  parish,  or  to  occupy  any  real  property  within  it. 
Neither  the  market  toll  nor  the  payment  in  lieu  of  it 
under  stat,  11  G.  3.  c,  15.  could  make  him  an  occupier 
within  Stat.  43  EUz,  c,2,  s,l,;  Rex  v.  Bell  (a)*  (This 
point  was  conceded.)  Then  the  plaintiff,  if  liable  to 
rate,  must  be  so  under  staL  46  G,  3,  c,  Ixxxix*  s,  53. 
as  holding,  occupying,  possessing,  or  enjoying  an  "  he- 
reditament" in  the  parish;  but  by  stat*  11  G.  3.  c,  15. 
the  toll  formerly  payable  to  the  lord  is  vested  in  the 
commissioners  appointed  by  that  act ;  they,  if  any  per- 
son, would  be  the  rateable  occupiers :  the  plaintiff  merely 
receives  the  2d,  from  them  as  part  of  a  sum  which 
comes  to  their  hands  to  be  distributed.  He  has  no 
power  to  demand,  or  to  receive  it,  but  through  them. 
But  further,  the  statute  of  46  G,  3.  was  not  intended  to 

(a)  SM,^S,  221. 

impose 
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COLEBROOKE 

against 

TiCKELL. 


impose  a  new  liability  on  any  person;  its  object  was 
merely  to  establish  a  mode  of  rating.  "  Tenement " 
and  "  hereditament,"  in  section  53.,  are  not  to  be  taken 
in  the  widest  legal  sense,  but  as  limited  to  matters  ejus- 
dem  generis  with  "  land,  house,  shop,  warehouse,  or 
other  building,"  mentioned  just  before.  These  words 
would  have  been  unnecessary  if  "tenement"  and 
"hereditament"  had  been  used  in  the  largest  sense. 
And  the  final  clause  of  sect.  53.  speaks  of  all  "  mes- 
suages, lands,  tetiements^  and  hereditaments^^*  which  shall 
be  "  held  or  occupied  within  such  parts  of  the  said 
parish,"  &c.,  evidently  contemplating  something  local 
and  corporeal.  [Patteson  J.  That  clause  refers  only 
to  the  third  of  the  rates  mentioned ;  but  the  prior 
clause  must,  to  make  sense  of  it,  be  read  with  a  refer- 
ence to  this,  for,  without  such  reference,  there  is  no 
local  limit  given  within  which  the  persons  inhabiting  or 
holding  any  land,  house,  &c.,  shall  be  liable  to  rate.] 
Sect.  34?.  of  the  former  stat.,  11  G.  3.  c,  15.,  which  relates 
to  the  raising  of  rates  for  the  purposes  of  that  act,  evi- 
dently uses  the  words  "  tenement "  and  "  hereditament " 
in  the  limited  sense  here  contended  for;  and  sect.  33. 
speaks  of  "  cellars,  vaults,  and  other  places,  belonging 
to  any  house,  shop,  warehouse,  or  tenement  J*  Sect.  68. 
of  stat.  46  G.  3.  c,  Ixxxix.  gives  certain  powers  to  the 
overseers,  "  in  order  to  avoid  the  loss  which  frequently 
happens  by  tenants  or  occupiers  of  houses,  tenements,  or 
hereditaments,  quitting  and  removing  from  the  same 
before  the  quarter  day  on  which  the  rates  or  assess- 
ments, charged  by  virtue  of  this  act,  on  the  said  houses, 
tenements,  or  hereditaments  "  become  due.  And  the  two 
words  are  used  in  the  same  limited  sense  in  sections  69, 
70,  and  71.,  which  also  regard  the  rates.    Bex  v.  The 

Manchester 
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Manchester  and  Salford  Waterworks  Compani/ {a)  and  IS$6. 
Bex  V.  Mosley{h)  are  instances  in  which  the  word  Colebrooke 
"tenements"  has  been  held  to  take  a  qualified  sense  Tf^K^^L 
from  the  words  with  which  it  was  associated.    In  this 
case  very  plain  words  should  be  pointed  out,  to  burden 
the  owner  of  the  market  with  charges  to  which,  unless 
by  the  local  act,  he  is  not  liable. 

Sir  John  Campbell^  Attorney-General,  contra.  The 
only  question  is,  the  meaning  of  "  hereditament"  in  stat. 
46  G.  3.  c.  Ixxxix.  5.53.:  it  cannot  be  contended  that 
these  payments  are  within  stat.  43  Eliz,  c,  2.  s.l.  The 
words  in  the  present  act  are  different  from  those  of  the 
statute  referred  to  in  Rex  v.  The  Manchester  and  Sal- 
ford  Waterworks  Company  (a),  and  Hex  v.  Mosley  {b)i 
here  the  assessments  are  to  be  made  on  all  persons  who 
inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement  or 
hereditament  ; "  the  words  being  apparently  meant  to 
be  taken  reddendo  singula  singulis.     It  is  said  that 
the  clause  ought  not  to  be  construed  favourably  to  the 
imposing  of  a  new  burden ;  but  there  is,  in  principle, 
no  reason  against  charging  the  property  in  question 
as  well  as  property  of  other  kinds,  and  the  lord,  who 
by  stat*  11  G.  3.  c,  15.  s.  38.,  is  in  the  situation  of  a 
cestui  que  trust  with  respect  to  it,  is  the  person  who  in 
justice  ought  to  be  charged  ;  not  the  commissioners, 
who  derive  no  benefit  from  it.    Not  only  the  mainten- 
ance of  the  poor,  but  the  cleansing  and  watching  of  the 
streets,  and  repair  of  the  highways,  are  matters  in 
which  the  owner  of  this  market  has  an  interest,  and 


(a)  iB.^C.  630.  (&)  2  B.  ^  C.  226. 

to 
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1836.       to  which  he  ought,  injustice,  to  contribute.    The  con^ 
struction,  therefore,  of  the  rating  clause  ought  not  to 

CoLEBROOKE 

against       be  limited  without  clear  words  having  that  effect.  In 
Hex  V.  Tke  Trustees  for  paving  Shre'wsbury  {a\  where 
the  words  "  houses,  shops,"  &c.,  were  followed  by  the 
words  "  and  other  buildings  and  hereditaments,'*  it  was 
contended  that  "  hereditaments  "  must  be  taken  to 
mean  hereditaments  ejusdem  generis  with  those  enu- 
merated before ;  but  the  Court  held  otherwise.  [Cole-^ 
ridge  J.      The  previous   words  there  would  have 
restrained  the  construction,  but  for  the  exception  that 
followed.]    It  is  true  that,  in  both  the  present  local 
acts,  the  word  "  hereditament "  is  sometimes  used  to 
denote  such  as  are  corporeal;  but,  where  that  is  the 
case,  the  context  shews  clearly  that  it  is  meant  to  be  so 
applied  ;  and  in  local  acts  the  same  word  is  frequently 
used  in  different  senses.  The  final  clause  of  stat.  46  G.  3. 
c,  Ixxxix.  s.  53.,  which  speaks  of  "  messuages,  lands, 
tenements,  and  hereditaments,"  "  held  or  occupied 
within  such  parts  of  the  said  parish,"  &c.,  refers,  at  all 
events,  but  to  one  of  three  rates ;  there  is  no  ground 
for  saying  that  it  limits  the  prior  clause  of  the  same 
section,  which  speaks  generally  of  hereditaments  enjoyed. 
It  may  more  reasonably  be  contended  that  the  latter 
clause,  by  implication,  extends  to  the  general  description 
of  hereditaments  mentioned  in  the  previous  one.  [^Patte^ 
son  J.  The  first  clause,  taken  alone,  has  iio  local  limit ; 
it  may  comprehend  all  persons  throughout  the  king- 
dom.] It  must  be  supposed  that  that  limit  is  meant  which 
would  be  the  reasonable  one.    In  Rea:  v.  The  Man" 
Chester  and  Salford  Waterworks  Company  (b),  Bayley  J. 
relied  upon  the  object  contemplated  by  the  act  there  in 

(a)  3  if.  4c  Ad,  216,  (6)  1  JS-.  f  C.  633. 

question^ 
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question,  and  argued  that  property,  which  the  act  was 
not  intended  to  benefit,  did  not  fall  under  its  burdens. 
That  argument  cannot  be  used  for  the  plaintiff  here. 
In  the  subsequent  case,  Rex  v.  Mosley  {a),  where  the 
same  enactment  was  to  be  construed,  the  question  was 
considered  as  res  judicata. 

Sir  TV,  W,  Follett,  in  reply.  The  distinction  taken 
between  the  words  now  in  question  in  46  G.  3.  c,  Ixxxix, 
5. 53.,  and  the  enacting  words  discussed  in  the  two 
cases  last  cited,  did  not  form  part  of  the  ground  of  de- 
cision in  those  cases.  And  the  word  "  tenants  "  there 
would  have  included  the  persons  holding  or  enjoying 
incorporeal  hereditaments,  if  the  enactment  had,  in 
other  respects,  been  framed  so  as  to  include  them. 
The  decision  in  Rex  v.  The  Trustees  for  paving  Shrews- 
bury [b)  turned  upon  the  exception  following  the  words 
"  and  hereditaments."  So  far  as  it  bears  on  the  pre- 
sent case,  it  is  favourable  to  the  plaintiff.  From  sect. 
60  of  Stat.  46  G.  2.  c,  Ixxxix.  it  appears  that  the  legis- 
lature had  Stat.  43  Eliz,  c.  2.  in  view ;  and  it  may  be 
inferred  that  they  did  not  mean  to  introduce  liabilities 
not  contemplated  by  that  act. 

Lord  Denman  C.  J.  I  think  the  plaintiff  is  entitled 
to  judgment.  It  is  true  that  he  does,  in  one  sense  of  the 
words  used  in  stat.  46  G.  3.  c.  Ixxxix.,  "enjoy"  a'*  here- 
ditament" ;  but  we  must  take  the  words,  as  was  done  in 
Rex  V.  The  Manchester  and  Salford  Waterworks  Com- 
jpany  [c)  and  Rex  v.  Mosley  (a),  with  reference  to  the 
other  words  used  in  the  same  part  of  the  act.  The 


1836. 

COLKBROOKE 

against 

TlCKSLU 


(a)  2  B.  ^  C.  '226. 

Vol.  IV. 


(6)  SB.  4;  Ad.  216.         (c)  1  B.     C.  630. 
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1836.       words  now  in  question  "inhabit,  hold,  occupy,  possess 
_  enjoy  any  land,  house,  shop,  warehouse,  or  other 

COLEEROOKE  o    >^  ^  i 

against  building,  tenement,  or  hereditament,"  are  large,  and  so 
they  should  be,  to  make  a  person  rateable  who  was  not 
so  under  the  statute  of  Elizabeth,  I  cannot  say  what 
would  be  rateable,  under  the  words  here  used  after 
"land,  house,  shop,  warehouse,  or  other  building," 
unless  it  were  the  kind  of  hereditaments  to  which  this 
case  relates :  but  there  are  other  clauses  in  the  act 
which  limit  the  sense ;  and  I  think  the  last  clause  of  sect. 
53,  which  fixes  the  rate  there  mentioned  "  upon  or 
according  to  the  annual  rent  or  value  of  all  messuages, 
lands,  tenements,  and  hereditaments,  as  shall  be  held 
or  occupied  within  such  parts  of  the  said  parish  as  are 
not  within  the  said  liberties,"  shew  that  the  former 
more  general  words  apply  only  to  what  may  be  the 
subject  of  corporeal  occupation.  It  is  true  that  this 
language  occurs  with  reference  to  one  rate  only ;  but  it 
would  be  irrational  to  suppose  that  the  words  were  used 
for  the  purpose  of  excepting  the  payments  for  market 
toll  from  that  particular  rate. 

LiTTLEDALE  J.  I  am  of  Opinion  that  the  word  "  he- 
reditament," in  section  53  of  stat.  46  G.  3.  c.  Ixxxix,  is 
to  be  confined  to  such  things  as  are  the  subject  of  actual 
occupation.  In  stat.  11  G.  3.  c.  15.  s,  34.,  it  is  clearly  so 
confined;  (his  Lordship  then  commented  on  this  clause). 
And,  in  section  53.  of  the  subsequent  act,  the  last  clause 
differs  from  the  previous  ones  in  ^hich  "  hereditaments" 
are  mentioned,  if  that  word,  in  the  previous  clauses,  is  to 
have  the. extended  sense  which  has  been  insisted  upon. 
It  may  be  said  of  tolls  that  they  are  "  hereditaments  " 
to  be  "  held,"  according  to  the  language  used  in  the  last 

clause 
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clause  of  sect.  53,  but  the  words  "held  or  occupied  1836. 
within  such  parts  of  the  said  parish  "  imply  something 

^  .  .  COLEEROOKE 

local,  which  the  payments  in  question  are  not.    The  against 

.         .  ,  n  '  TiCKELL. 

direction  in  sect.  60,  referring  to  the  statute  of  Eliza- 
beth,  is  general,  and,  in  the  absence  of  any  provision  to 
>  a  different  effect,  shews,  I  think,  that  the  subject-matter 
of  regulation  is  the  same  as  under  that  statute.  The 
present  act  does  not  seem  to  me  to  extend  it.  In  sec- 
tions 69,  70,  and  71,  "hereditaments"  is  applied  to 
things  which  are  the  subject  of  occupation.  The  word 
being  thus  confined  in  so  many  clauses,  I  think  that  the 
legislature  must  be  taken,  in  using  it,  to  have  contem- 
plated those  things  only  which  are  the  subject  of  occu- 
pation. There  does  not  appear  to  me  to  be  any 
intimation  of  a  design,  in  this  act,  to  make  persons 
liable  to  rates,  who  were  not  so  under  the  former  law. 


Patteson  J.  I  think  the  plaintiff  is  clearly  entitled 
to  recover.  He  was  not  liable  to  be  rated  for  the  tolls 
down  to  1770,  nor  does  anything  appear  in  the  statute 
11  G,  3,  c,  15.,  passed  in  that  year,  which  could  render 
him  liable  in  respect  of  the  payments  to  be  made  to  him 
under  that  statute.  We  are  then  called  upon,  under  the 
subsequent  act,  to  introduce  such  a  liability  by  virtue  of 
the  word  "hereditament."  But  the  rate  authorised  by 
the  clause  in  which  that  word  occurs  is  a  new  rate,  sanc- 
tioned by  a  local  and  personal  act,  which  passed,  as  far  as 
we  know,  behind  the  back  of  the  owner  of  this  market ; 
and  I  cannot  believe  that,  in  an  act  so  brought  in,  such 
an  intention  was  entertained.  If  it  was,  it  is  strange 
that  the  words  should  not  have  been  clearer :  for  words 
intended  to  lay  a  charge  on  the  subject,  which  he  was 
not  liable  to  before,  ought  to  be  clear  and  intelligible. 

3  P  2  If 
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hereditaments  generally,  why  was  the  previous  enume- 
against      ration  made?   I  think  that  "hereditament"  here  means 

TiCKELL. 

things  ejusdem  generis  with  those  previously  mentioned, 
according  to  the  mode  of  construction  adopted  in  jRea;  v. 
The  Manchester  and  Salford  Waterworks  Company  {a) 
and  Rex  v.  Mosley  (b).  In  Rea:  v.  The  Trustees  for 
paving  Shre'wsbury  {c)  the  word  "  hereditaments "  was 
not  taken  in  a  sense  extending  beyond  the  descriptions 
of  property  with  which  it  was  associated ;  the  property 
held  rateable  was  ejusdem  generis  v;ith  "  meadows  and 
pastures."  We  are  not,  therefore,  obliged  to  adopt  a 
construction  of  the  clause  now  in  question  which  would 
be  contrary  to  the  ordinary  meaning  of  the  language 
used,  and  to  justice  and  fairness. 

Coleridge  J.  It  seems  conceded,  on  the  one  side, 
that  "hereditament"  may  mean,  and,  on  the  other,  that 
it  does  not  necessarily  mean,  the  kind  of  property  now 
in  question.  The  onus  of  shewing  what  is  its  proper 
sense  in  the  present  case  lies  upon  those  who  seek  to 
impose  a  new  burden.  In  stat.  11  G.  3.  c.  15.,  the 
thirty-fourth  section,  which  imposes  the  paving  rate, 
uses  the  word  in  a  manner  evidently  shewing  that  some- 
thing corporeal  and  local  is  intended.  And  it  is  clearly 
used  in  a  like  sense  in  the  latter  part  of  section  53  of 
Stat.  46  G.  3.  c,  Ixxxix.  I  think,  therefore,  that  the 
defendants  fail  in  making  out  that  the  legislature  uses 
the  word  in  the  sense  which  they  would  ascribe  to  it. 

Judgment  for  the  plaintiff. 


(o)  IB.^C.  630.        {b)  2B.^C.  226.        (c)  3  B.  ^  Ad.  216. 
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The  King  against  The  Inhabitants  of  Oldland.  ^f^ll^""^' 

appeal  against  an  order  of  two  justices  removing  A  pauper  set- 
Samuel  Vox  from  the  parish  of  Monythusloyne  in  with  an  ac- 

1  r  n/r  7  iiipy^  •      cident  while 

the  county  of  Monmouth  to  the  hamlet  of  Oldland  m  resident  in  iif., 
the  parish  of  Bilfon,  Gloucestershire,  the  sessions  con-  iTim'^chargeabJe, 
firmed  the  order,  subject  to  the  opinion  of  this  Court  ij^vedljy'^ii/. 
on  the  following  case :  —  ,'^1'^  pauper 

*-*  being  mca- 

Some  considerable  time  before  the  happening  of  the  pabieofre- 

iTioval  in  con- 

accident  after-mentioned,  the  pauper,  being  then  settled  sequence  of  the 

3.CClcl6Ilt}  2.rx 

in  the  hamlet  of  Oldland,  resided  in  the  parish  of  Mo-  order  ofVe- 
nythusloyne  for  the  purposes  of  his  employment  after-  made!  and  im!^ 
mentioned;  and  he  continued  so  to  reside  there  till  ^nd^ed^-^'^Held 
the  time  of  the  making  of  the  order  appealed  against.  ^^^^  35 
During  his  residence  in  M,  he  was  employed  in  a  ^-  2., 

^    ^  ^  ^    ^  O.was  liable 

colliery  there ;  and,  in  the  course  of  such  his  employ-  to  the  expenses 

incurred  by  M» 

ment,  he,  on  the  29th  of  Mai/  1832,  met  with  an  after  the  order, 
accident  by  which  his  thigh  bone  was  broken.  He 
was  thereupon  carried  to  the  nearest  and  most  con- 
venient dwelling  house  in  M. ;  a  surgeon  was  sent  for 
by  the  parish  officers  of  that  parish :  and  the  expense 
of  10^.  2s.  6d.  was  afterwards,  and  by  reason  of  the 
accident,  incurred  by  then]  in  his  cure  and  maintenance. 
The  pauper  had  not  before  been  chargeable  to  M, 
On  30th  of  May  1832,  the  pauper  then  being,  by 
reason  of  the  accident,  incapable  of  being  removed, 
or  of  being  brought  before  a  justice  for  that  purpose 
without  endangering  his  life,  his  examination  was  duly 
taken ;  and  thereupon  the  order  in  question  was  made 
by  two  justices  of  the  county  of  Monmouth ;  and  an 
3  P  3  order 
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1836.  order  of  suspension  was  immediately  indorsed  thereon 
ThTki^'g  ^^^^  justices.    On  ^8 1st  of  Octobet^  following, 

agams*       the  paiiper  being  fit  to  be  removed,  the  same  iustices 

1  he  Inhabit-  ^ 

ants  of      took  ofF  the  suspension,  and  made  an  order  on  the 

Oldland. 

appellants  to  pay  10/.  2s.  6d,  for  the  expenses  in- 
curred under  the  suspension  of  the  first  order  as 
aforesaid. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  at  the  time  of  the  order  of  removal,  the 
pauper  was  removable  from  Monythusloyne  so  as  to 
charge  the  appellants  with  the  costs  incurred  under  the 
suspension. 

Greaves  (with  whom  was  Talbot)^  in  support  of  the 
order  of  sessions,  after  referring  to  stat  35  G.  3.  101. 
ss.  1  and  2,  and  stat.  13  &  14  C.  2.  c.  12.  5.  1.,  was 
stopped  by  the  Court. 

Sir  John  Campbell,  Attorney- General,  and  NichoU^ 
contra.  This  party  was  a  casual  pauper.  \_PaUeson  J. 
Can  an  inhabitant  of  a  parish  be  a  casual  pauper  there  ?] 
In  2  Nolan^s  Poor  Laws,  437.  (ed.  4th),  the  definition 
is  quite  general.  "  Where  a  poor  person,  not  settled  in  a 
parish,  becomes  chargeable,  from  accident,  sudden 
calamity,  or  any  other  circumstance,  he  falls  within  the 
description  of  casual  poor,  and  the  parish  in  which  he 
is  detained  becomes  bound  to  relieve  and  take  care  of 
him."  In  4  Chittys  Burn's  Justice,  p.  234,  Poor,  ch.  iii. 
8.  1.  it  is  said  {a),  "  Whoever  is  by  sudden  emergency  or 


(a)  26th  ed.  In  the  28th  edition  of  the  same  work  (ch.  I.  ii.  15.  1. 
vol.  iv.  p.  89.)  the  following  distinction  is  drawn:  —  "  It  is  true,  that 
where  an  inhabitant  of  the  parish  is  so  afflicted,  an  order  for  his  removal 
may  be  obtained,  and  execution  of  it  suspended,  and  then  the  expenses 

incurred 
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urgent  distress  deprived  of  the  ordinary  means  of  sub-  1836. 
sistence,  has  a  riffht  to  resort  for  immediate  relief  to  the  ' 

'  ^  ...  The  King 

overseers  of  the  poor  of  the  parish  in  which  he  may  happen  against 

.  f  The  Inhabit- 

to  be  at  the  time  when  he  is  thus  bereft  of  support,  whe-       ants  of 

ther  he  has  acquired  a  settlement  there  or  not ;  and  it  is 
the  bounden  duty  of  the  overseers  immediately  and 
without  waiting  for  an  order  of  relief,  to  render  the 
necessary  assistance  in  such  cases.  There  is  no  statute 
in  express  terms  to  this  effect,  but  it  is  clearly  implied 
by  various  enactments  regulating  the  mode  of  administer- 
ing the  parish  funds,  and  authorising  justices  of  the  peace 
to  enforce  this  obligation  upon  overseers  when  they 
refuse  relief  to  destitute  applicants."  This  applies  as 
strongly  when  the  pauper  is  resident,  without  being 
actually  settled,  in  the  parish,  as  when  he  is  casually 
passing  through  it  at  the  time  of  the  accident.  It  is 
added,  in  the  same  book,  "  It  is  true  that  the  parish 
upon  which  such  demand  is  made,  may  in  ordinary 
cases  get  rid  of  the  burthen  by  an  order  of  removal, 
when  the  pauper  has  a  known  settlement  elsewhere. 
But  relief  in  the  meantime  cannot  lawfully  be  denied  to 
the  absolutely  necessitous,  and  when  the  necessity  arises 
from  bodily  accident,  or  any  sudden  calamity  which 
renders  the  removal  of  the  pauper  dangerous  or  im- 
proper, the  parish  in  which  the  accident  has  happened, 
must  bear  the  charge  of  his  support  during  his  illness 


incurred  will  be  repaid  by  the  parish  in  which  the  pauper  is  settled,  if 
he  was  afterwards  removed  to  it.  But  no  such  order  can  be  obtained, 
where  the  pauper  was  accidentally  in  the  parish,  and  has  not  come  there 
to  settle.  Without  such  order,  the  parish  in  which  the  accident  happens 
has  no  legal  claim  on  the  parish  in  which  the  pauper  is  settled;  but  if  an 
overseer  authorizes  directly  a  surgeon  to  attend  a  non-resident  parishioner, 
he  is  liable  to  the  surgeon." 


3  P  4 


and 
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and  until  his  recovery."  And  again  («)  "  If  a  pauper 
meets  with  an  accident  in  a  particular  parish,  that  parish 
is  bound  to  provide  for  him  as  casual  poor,  until  he  is 
cured ;  nor  can  they  relieve  themselves  by  removing  such 
pauper  into  an  adjoining  parish,  or  his  proper  parish." 
The  only  consistent  principle  is  that,  where  accident 
produces  the  necessity,  the  burthen  is,  pro  tanto,  cast 
upon  the  parish  where  the  accident  happens.  Simmons 
V.  Wilmot  {h)  is  an  instance  of  this.  In  Atkins  v.  Ban- 
*well  (c)  it  was  held  that  the  parish  where  a  pauper  is 
settled  is,  in  the  absence  of  express  promise,  under  no 
legal  liability  to  remunerate  a  parish  in  which  the 
pauper  happens  to  be  resident,  for  expenses  incurred 
in  providing  him  with  medicine  upon  a  sudden  attack 
of  illness.  In  Lamb  v.  Bunce  {d)  it  was  held  that  the 
overseer  of  a  parish,  to  which  a  pauper  was  conveyed 
upon  an  accident  happening  to  him,  was  liable  to  re- 
raunerate  the  parish  surgeon  for  his  attendance,  from 
the  mere  circumstance  of  his  knowing  of  such  attend- 
ance, and  not  repudiating  it.  Tomlinson  v.  Befitall  [e) 
shews  that  the  officers  of  the  parish  where  the  accident 
happens  are  liable,  and  cannot  discharge  themselves  by 
removing  to  another  parish.  In  Gent  v.  TompJcins  (g) 
it  was  held  that  the  overseer  of  a  parish  where  a  pauper 
was  settled  could  not  be  made  liable  to  a  surgeon  for 
attendance  upon  the  pauper  in  another  parish  where  he 
had  met  with  an  accident,  except  by  express  promise. 
And  if  the  parish  cannot  be  made  liable  directly  by 
action  of  assumpsit,  neither  can  it  by  the  process  of 


(o)  4  Chitty''s  Burn,  ch.  vi.  2.  6.  p. 

{h)  3  Esp.  N.  P,C.9\. 

(d)  4M.4;S.  275. 

(g)  5B.4;C.  746.  note  (a). 


175.  (ed.  26th.) 

(c)  2  East,  505. 
(e)  5B.^C.  738. 


removal 
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removal  and  suspension  :  thus  the  statute  of  limitations,  1836. 

21  Jac,  1.  c.  16".  5.3.,  enacting  that  "all  actions"  of 

.    .  .  King 

certain  kinds  shall  be  brought  within  the  times  named,  against 

The  Inhabit- 

is  held  to  prevent  a  debt  against  which  the  time  has  ants  of 
run  from  being  a  good  petitioning  creditor's  debt.  i-dland. 
Then  it  can  make  no  difference  whether  a  pauper  be  in 
the  parish  temporarily,  or  animo  morandi.  And  then 
stat.  S5  G.  S.  c.  lOl.  5.  2.  cannot  apply,  since  the  pauper 
was  not  removable  at  all.  That  statute  does  not  en- 
large the  power  of  removal  (a).  Besides,  it  speaks  only 
of  cases  where  the  pauper  is  "  brought  before  any  jus- 
tice or  justices  of  the  peace."  {Patteson  J.  referred  to 
stat.  49  G.  3.  c.  124.  s.  4.]  That  enables  a  single  ma- 
gistrate to  examine  a  pauper  who  is  too  infirm  to  be 
brought  up  to  the  petty  sessions  :  but  both  that  statute, 
and  stat.  35  G.  3.  c.  101.  5.  2.,  apply  only  to  cases  where  • 
there  is  a  bona  fide  intention  to  remove  to  the  settle- 
ment parish,  not  to  a  case  like  this,  where  there  has 
been  merely  a  formal  order  with  the  view  of  suspending  it 
immediately,  for  the  purpose  of  charging  the  settlement 
parish.  There  could  have  been  no  removal  here,  either 
before  or  since  stat.  35  G.  3.  c.  101. ;  the  case  finds  that 
the  pauper  was  incapable  of  being  removed  without 
endangering  his  life.  [Patteson  J.  Can  it  depend  on 
the  degree  of  illness  ?]  The  line  may  be  drawn, 
wherever  it  is  impossible  to  remove  without  danger ; 
had  there  been  a  removal  here,  and  had  death  ensued, 
it  would  have  been  murder  or  manslaughter.  Rex  v. 
St,  James  in  Bury  St.  Edmunds  (b)  shews  that  the  pauper 

(a)  See  Lord  EllenborougJi's  judgment  in  Rex  v.  Aluelei/,  3  East,  566  ; 
and  Abbott  C.  J.'s  judgnaent  in  Rex  v.  St.  Latvreyice,  Ludlow,  4  B.  ^  Aid. 
663. 

(b)  \0  East,  25. 

was 
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was  not  removable  in  consequence  of  the  chargeableness 
arising  from  the  accident.  It  is  true  that  that  case  was 
decided  on  the  absence  of  animus  morandi ;  but  at  least 
it  shews  that  the  charge  falls  on  the  parish  where  the 
accident  happens :  and  in  4  Chitti/s  Burn,  p.  237.  («) 
this  remark  is  made  on  the  case:  —  "But  it  is  evident 
that  the  learned  Judge"  [Le  Blanc  J.)  "could  not 
mean  that  the  expenses  incurred  in  a  sickness  or  in- 
firmity, produced  hy  sudden  accident,  should  be  defrayed 
by  the  pauper's  own  parish."  In  Bex  v.  St.  Lawrence 
Ltidlow  [b]  it  was  held  that,  in  case  of  accident,  the 
expenses  could  not  be  thrown,  by  the  parish  to  which 
the  pauper  was  conveyed,  on  the  parish  where  he  was 
settled,  by  making  an  order  of  removal  and  suspending 
it.  There  also  there  was  certainly  no  animus  morandi; 
but  the  case  shews,  as  before,  the  liability  of  the  parish 
where  the  pauper  is.  The  inference  drawn  from  all  the 
casqs  in  4  Chitty^s  Burn,  p.  237.  (c)  is  this; — "  The  various 
dicta  upon  this  subject  seem  to  establish  that  a  pauper, 
become  so  under  such  circumstances,  obtains  a  settlement 
pro  tempore,  in  the  parish  where  the  accident  has  left 
him  to  be  relieved ;  and  that  his  settlement  in  his  own 
parish  is  suspended  till  the  cause  of  its  interruption  is 
removed."  Indeed  it  is  doubtful  whether  the  words  of 
stat.  35  G.  3.  c.  101.  s.  2.,  "  sickness  or  other  infirmity," 
comprehend  a  casualty  like  this.  In  ordinary  language 
they  could  not.  And  in  an  earlier  statute,  in  pari 
materia,  stat.  22  G.  3.  c.  83.  s,  38.,  the  cases  are  dis- 
tinguished ;  the  words  are  "  meeting  with  any  accident, 
or  being  afflicted  with  any  dangerous  sickness  or  bodily 


(a)  Ch.  iii.  8.  i.  (ed.  26lh.) 

(6)  4B.4;^ld.  661. 

(c)  Ch.  iii.  8.  1.  (ed.  26th.) 
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infirmity."  The  moral  obligation  seems  here  peculiarly  1836. 
to  attach  to  the  parish  in  which  the  pauper  has  been     xhe  King 
resident,  and  which  has  had  the  benefit  of  his  services.  against 

The  Inhabit- 


Lord  Denman  C.  J.  I  cannot  feel  a  doubt  on  this 
case.  There  was,  as  the  law  once  stood,  a  danger  that 
a  pauper  might  be  removed  too  soon.  To  prevent  this, 
Stat.  35  G.  3.  c.  101.  5.  2.,  required  that,  where  the 
pauper  was  unable  to  travel,  by  reason  of  sickness  or 
other  infirmity  (which  I  take  to  extend  to  all  infirm- 
ities, however  produced),  the  justices  should  suspend 
the  order ;  and  then  the  parish  to  which  the  suspended 
order  of  removal  is  made  is  to  pay  the  charges  occa- 
sioned by  the  suspension.  Rex  v.  St.  James  in  Bury 
St,  Edmunds  (a)  and  Tomlinson  v.  Bent  all  (b)  are  inap- 
plicable :  the  pauper  here  had  come  to  settle.  All  that 
has  been  done  is  therefore  right ;  and  the  settlement 
parish  must  pay  the  expenses. 

LiTTLEDALE  J.  It  is  reasonable  that  these  charges 
during  the  suspension  should  be  paid  by  the  settlement 
parish.  I  cannot  assent  to  the  distinction  between 
infirmity  produced  by  sickness  and  that  produced  by 
accident.  Any  infirmity,  however  produced,  is  within 
the  meaning  of  the  act. 

Patteson  J.  I  am  of  the  same  opinion.  If  we  held 
otherwise,  we  should  be  acting  in  contradiction  to  the 
object  of  Stat.  35  G.  3.  c.  101.  The  second  section  re- 
cites that  poor  persons  are  often  removed  during  sickness 
to  the  danger  of  their  lives.    This  pauper  might  have 

(a)  10  JEast,  25.  (6)  5  B.  c^-  C.  738. 

been 


ants  of 
Oldland. 
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1836.  been  removed,  but  for  the  danger  to  his  life  arising 
"    ~      from  this  accident.    He  had  come  to  settle,  within  the 

The  King 

against       meaning  of  stat.  13  &  14  C  2.  c.  12.  5.  1.,  and  had 

The  Inhabit-  ° 

ants  of  become  chargeable;  how,  is  immaterial.  He  was 
therefore  liable  to  be  removed,  if  that  could  be  done 
without  danger.  It  is  the  very  case  provided  for  by 
stat.  35  G.  3.  c.  101.  If  it  was  illegal  to  remove, 
before  that  statute,  it  could  not  be  less  illegal  after  it. 
But  then  it  is  said,  that  the  parish  in  which  the  ac- 
cident happens  is  liable  :  true ;  it  is  so,  till  the  order  of 
removal,  whether  the  pauper  be  resident  there  or 
not.  But,  if  the  accident  happens  in  a  parish  where 
he  is  not  resident,  there  is  no  power  of  removal, 
because  the  pauper  has  not  come  to  settle  within  the 
meaning  of  stat.  13  &  14  C.  2.  c.  12.  5.  1.  Then  it  is 
said  that  he  was  casual  poor.  If  casual  poor  mean  a 
pauper  not  resident  in  the  parish  where  he  meets  with 
the  accident,  I  agree  that  he  cannot  be  removed ;  but 
if  it  mean  a  person  meeting  with  an  accident  any  where, 
I  do  not  agree.  A  pauper  is  never  casual  poor  in 
the  parish  where  he  resides ;  when  he  happens  to  be 
in  a  place  where  he  is  not  settled,  he  may  perhaps 
be  called  casual  poor,  but  I  think  that  he  is  not  so 
then,  properly  speaking. 

Coleridge  J.  The  question  is,  whether  this  pauper 
was  casual  poor,  so  as  to  charge  the  appellant  parish. 
First,  was  he  removeable  ?  If  removeable,  he  must 
be  so  independently  of  stat.  35  G.  3.  c.  101.  Now, 
before  that  statute  two  magistrates  might  have  made 
an  order  to  remove  him ;  because  he  had  come  animo 
morandi,  and  was  chargeable.  Under  the  circumstances 
of  this  case,  such  removal  could  not  be  carried  into  effect. 

Till 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


937 


Till  it  was  carried  into  effect,  the  expenses  were  to  be 
borne  by  the  parish  where  the  pauper  was ;  for  every 
parish  must  pay  for  its  own  paupers.  Then  stat.  35  G.  3. 
c,  lOL,  did  not  give  a  power  of  removal  where  it  did 
not  exist  before ;  but  it  enabled  magistrates  to  suspend 
the  order,  and  charge  the  expenses  occasioned  by  the 
suspension  on  the  settlement  parish.  The  question  then 
is,  under  stat.  35  G..3.  c.  101.  5.  2.,  not  whether  it  was 
proper  to  make  the  order,  but  whether  it  was  proper  to 
suspend  it:  of  that  I  cannot  doubt.  This  infirmity 
made  just  one  of  the  cases  provided  for. 

Order  of  sessions  confirmed. 


1836. 

The  KiKG 
against 
The  Inhabit- 
ants of 
Oldlans. 


The  King  against  The  Inhabitants  of  Ightham. 


appeal  against  an  order  of  two  justices,  whereby 
John  Wehb  was  removed  from  the  parish  of  Ightham 
to  the  parish  of  Sundridge,  both  in  the  county  of  Kent, 
the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case :  — 

The  respondents  proved  a  settlement  by  birth  in  the 
appellant  parish.  The  appellants  set  up  a  subsequent 
settlement  in  the  respondent  parish  under  the  following 

under  a  verbal  contract;  on  his  leaving  W.,  he  applied  for  pauper  to  be  taken  in  his 
place.  W.  said  he  would  take  no  more  apprentices  unless  they  would  agree  to  work  on 
his  land  as  well  as  at  the  carpentry  business,  saying,  "  I  will  have  no  more  apprentices, 
unless  he  is  agreeable  to  do  other  work  as  well;  1  will  take  him  to  do  work  as  a  servant." 
W.  occupied  three  or  four  acres  of  hop  ground.  It  was  agreed  that  pauper  should  live 
with  W.  three  years,  to  learn  the  business  of  a  carpenter,  and  to  do  any  other  work  IF.  re- 
quired: pauper  to  have  9s.  a  week  the  first  year,  10s.  the  second,  lis.  the  third,  and  to 
be  paid  for  over  work  at  the  same  rates.  He  entered  into  ?r.'s  service  in  pursuance  of  the 
agreement,  boarding  and  lodging  at  his  own  expense.  The  question  for  the  Court  was 
stated  to  be,  whether  the  pauper  acquired  a  settlement  by  living  with  IF.  under  these 
circumstances  ;  if  so,  the  order  of  sessions  to  be  confirmed  ;  if  not,  to  be  quashed. 
This  Court  quashed  the  order  of  sessions. 

circum- 


Wednesday, 
May  4th. 

The  sessions 
quashed  an 
order  of  re- 
moval which 
assumed  an  im- 
perfect contract 
of  apprentice- 
ship ;  and  they 
stated  the  fol- 
lowing facts  for 
the  Court. 
Pauper's 
brother  worked 
with  fr.,  a 
carpenter,  as 
apprentice, 
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1836.  circumstances.   William  Webb,  the  brother  of  the  pauper 

The  King  ^^^^  Webb,  worked  with  Wright,  a  carpenter  residing 

Th"T^h^b't  Ightham,  as  an  apprentice,  for  three  years,  under  a 

ants  of  verbal  contract  of  apprenticeship,  and,  in  1804,  when 

Ightham.  1  1  t  t 

the  pauper  was  about  twenty  years  old,  apphed  to 
Wright  to  take  the  pauper  in  his  place  :  to  which  Wright 
answered  "  No that  he  would  take  no  more  three  years' 
apprentices  unless  they  would  agree  to  work  on  his 
land,  as  well  as  at  the  carpentry  business.  "  I  will 
have  no  more  apprentices  for  three  years,  unless  he  is 
agreeable  to  do  other  work  as  well ;  I  will  take  him  to 
do  work  as  a  servant."  Wright  occupied  three  or  four 
acres  of  hop  ground.  William  Webb  assented ;  and  it 
was  agreed  that  the  pauper  should  live  with  Wright  for 
three  years,  to  learn  the  business  of  a  carpenter,  and  to 
do  any  other  work  he  required  him  to  do,  and  to  be 
paid  95.  a  week  the  first  year,  105.  a  week  the  second 
year,  and  11 5.  a  week  the  third  year.  It  was  further 
agreed  that,  if  the  pauper  did  any  over  work  at  any 
time,  he  was  to  be  paid  for  it  in  addition,  according  to 
his  rate  of  wages  at  the  time.  Wright  added  that  the 
pauper  might  have  Sunday  to  himself,  if  he  asked  leave. 
The  pauper  entered  Wrighfs  service  in  pursuance  of 
this  agreement,  and  served  the  three  years,  boarding 
and  lodging  at  his  own  expense  with  a  journeyman  of 
Wrighfs, 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  pauper  acquired  a  settlement  in  Ightham  by  living 
with  Wright  under  the  circumstances  above  stated.  If 
the  Court  should  be  of  opinion  that  he  did,  then  the 
order  of  sessions  was  to  be  confirmed  ;  if  the  Court 
should  be  of  opinion  that  he  did  not,  then  the  order  of 
sessions  to  be  quashed. 

Bodkin 
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Bodkin»  and  E.  Perry,  in  support  of  the  order  of 
sessions.  It  is  a  question  of  fact  whether  there  was  a 
hiring  and  Service;  and  the  sessions,  by  quashing  the 
order,  find  that  fact  affirmatively ;  Rex  v.  St,  Andrew 
iJie  Great,  Cambridge  {a).  In  Hex  v.  Great  Wishford  {b) 
it  was  said  that  the  line  of  demarcation  was  not  plain 
between  cases  in  which  this  Court  was  and  was  not 
bound  by  the  finding  of  the  sessions :  but  it  appears, 
from  that  case,  that  the  finding  will  be  supported  unless 
necessarily  wrong.  Here  the  facts  shew  a  hiring  and 
service.  The  master  repudiates  the  contract  of  appren- 
ticeship and  insists  upon  the  pauper's  doing  work  as  a 
servant ;  and  the  pauper  assents  and  works  accordingly. 
Rex  V.  Combe  (c)  will  be  relied  upon  on  the  other  side : 
but  there  it  appeared  that  the  alternative  of  apprentice- 
ship and  service  had  been  expressly  put  to  the  parties, 
and  the  former  adopted.  In  Rex.  v.  Edingale  [d)  the 
Court  confirmed  the  finding  of  sessions  against  the  con- 
tract of  hiring  and  service :  there  the  employment  was 
solely  in  the  trade  which  was  to  be  learned :  and  Bay- 
ley  J.  said,  If  it  were  a  mere  question  of  fact,  we  ought, 
before  we  reverse  their  decision,  to  see  clearly  that 
there  were  not  sufficient  premises  to  warrant  that  con- 
clusion." The  present  case  resembles  Rex  v.  Hitcham  {e), 
where  the  pauper  was  to  learn  the  trade  and  also  to  work 
in  the  farming  line;  and  it  was  held  to  be  a  hiring 
and  service.  Learning  is  incident,  more  or  less,  to 
almost  all  services.  The  question  is,  whether  it  be  the 
primary  object.  Here  the  master's  language  distinctly 
shewed  that  it  was  not.    He  might  have  employed  the 


1836. 

The  King 
against 
The  inhabit- 
ants of 

Ightham. 


(a)  SB.^C.  664. 
(c)  SB.^C,  82. 
{e)  Eur.  S.  C.  489. 


(b)  Ante,  p.  216. 
(d)  10J5.^C.  739. 


pauper 
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pauper  as  a  servant  throughout.  The  wages,  too,  are 
the  full  wages  of  an  agricultural  servant;  there  is  no 
deduction  for  teaching.  The  want  of  a  premium  is 
strong  evidence,  though  not  decisive ;  per  Bayley  J.  in 
'Rex  v.  8t,  Margaret^ Si  King^s  Lynn  {a).  In  that  case, 
the  absence  of  a  premium  and  indentures  was  accounted 
for  by  the  mother's  poverty.  In  other  cases,  where  the 
absence  of  premium  has  been  held  not  conclusive,  there 
has  been  usually  a  consideration  tantamount  to  a  pre- 
mium, as  by  an  abatement  in  the  wages,  or  a  deduction 
from  the  earnings ;  Hex  v.  Tipton  (6),  Rea:  v.  Credi- 
ton  (c),  Rex  v.  NewtoM  {d).  And  it  may  be  remarked 
that,  with  very  few  exceptions,  this  Court  has  not  found 
that  there  was  a  defective  contract  of  apprenticeship, 
except  where  the  sessions  have  so  found.  Rex  \,  St. 
Margarefs,  King's  Lynn  {a)  and  Rex  v.  Newtown  (d) 
are  such  exceptions ;  but  there  the  facts  were  very 
strong. 

Deedes  contra.  The  sessions,  in  this  case,  do  not  find 
a  hiring  and  service :  they  quash  the  order  of  removal, 
subject  to  the  view  to  be  taken  by  this  Court  of  the 
contract  legally  arising  between  the  pauper  and  the 
master.  The  primary  object  was  learning,  as  in  Rex  v. 
Crediton  [c) ;  the  service  was  merely  subsidiary.  (He 
was  here  stopped  by  the  Court.) 

Lord  Denman  C.  J.  This  was  an  imperfect  contract 
of  apprenticeship.  The  case  finds  the  agreement  to  be 
that^the  pauper  should  live  with  Wright,  to  learn  the 
business  of  a  carpenter."  The  master,  if  he  had  not  taught 

(a)  6B.^  C,  97.  {b)  9  B.  <^  C.  888. 

(c)  2  B.  4;  Ad.  493.  {d)  \  A,  ^  E.  238. 

him 
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him  the  business,  might  have  been  sued, 
not  essential. 


Premium  is  1836. 


LiTTLEDALE  J.  This  belongs  to  a  class  of  cases,  some 
of  which  are  very  doubtful.  But  here  1  think  that  there 
clearly  was  no  settlement  by  hiring  and  service,  but 
only  an  imperfect  contract  of  apprenticeship.  First, 
there  is  a  verbal  contract  of  apprenticeship  by  the  bro- 
ther :  and  then  a  proposal  that  the  pauper  shall  be  taken 
in  his  place.  The  master  answers  that  he  will  have  no 
more  apprentices  unless  they  will  do  other  work.  That 
is  as  much  as  to  say  that,  if  they  will  do  so,  he  will  take 
them  as  apprentices.  The  primary  object  was  that  the 
pauper  should  be  an  apprentice,  only  on  terms  of  also 
working  as  a  servant :  the  working,  therefore,  was  sub- 
sidiary. That  is  assented  to.  There  are,  indeed,  wages  ; 
and  it  is  true  that  this  fact  agrees  better  with  the  sup- 
position of  service  than  with  that  of  apprenticeship. 
But,  under  a  qualified  contract  of  apprenticeship  like 
this,  there  might  be  such  a  stipulation ;  and  the  fact  of 
the  pauper  taking  the  place  of  his  brother,  who  was  an 
apprentice,  joined  with  the  express  terms  used  in  the 
negotiation,  shews  a  contract  of  apprenticeship. 


The  King 
against 
The  Inhabit- 
ants of 
Ightuax;. 


Patteson  J.  I  think  this  was  an  imperfect  contract 
of  apprenticeship.  It  was  clearly  the  pauper's  object 
to  be  taught;  and  the  master  refused  to  take  him  as 
apprentice,  unless  he  would  do  other  work  as  xvell :  and 
that  the  pauper  assented  to;  that  is,  he  assented  to 
work  as  "well  as  to  be  apprentice.  It  is  true  that  the 
master  would  not  have  agreed  unless  the  pauper  had 
assented  to  work ;   but,    on   the  terms   of  his  also 
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The  King 
against 
The  Inhabit- 
ants of 

Ighiham. 


working  as  servant, 
apprentice. 


he  did  agree  to  take  him  as 


Coleridge  J.  I  agree:  but  I  think  the  case  should 
not  have  been  sentr  If  the  sessions  had  found  the  fact 
of  a  hiring  and  service,  I,  for  one,  would  not  have 
disturbed  their  finding.  They  have  probably  been 
prevailed  on  by  importunity  to  send  the  case  to  us.  In 
jRea:  v.  Great  Wishford  (a)  the  chairman  took  the  opi- 
nion of  the  sessions  whether  there  had  been  an  im- 
perfect contract  of  apprenticeship  ;  and  they  found  that 
there  had.  I  must  say  that  I  think  it  would  be  better 
if  counsel  would  not  press  to  have  such  cases  granted. 

Order  of  sessions  quashed. 


{&)  Ante,"  p.  216. 


The  King  against  Connop,  Forbes,  and  Others. 


An  indictment  HPHE  indictment  m  this  case,  for  misdemeanor,  was 

for  misde-  M.  .    •  m 

meanorwas  preferred  at  the  Central  Criminal  Court.  The 

Central  Cri-*^^  venue  in  the  margin  was  "  Central  Criminal  Court 
Se"margiJiaV  wit;"  and,  in  the  body  of  the  indictment,  the  ma- 
"^CentraT  terial  facts  were  laid  as  having  occurred  in  the  parish 
Courr^'inthe  ^^^^  LambetJi,  in  the  county  of  Surrey,  within 

body  of  the      the  jurisdiction  of  the  said  Court.    The  indictment 

indictment  the 

facts  were        was  rcmovcd  into  the  Court  of  King's  Bench  by  cer- 

stated  to  have 
taken  place  «  at  tiorari. 
the  parish  of 
St,  Mary  Lam- 
beth, Surreij,  within  the  jurisdiction  of  the  said  Court.*'    The  indictment  was  removed  by 
certiorari. 

Held,  that  the  trial  must  be  at  the  as6i?es  for  Surrey. 

E.  Perry 
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E,  Verry  now  applied  to  the  Court  to  order  that  the  1836. 

trial  might  take  place  in  Middlesex  or  elsewhere,  within   

the  district  comprehended  in  the  jurisdiction  of  the  against 
Central  Criminal  Court.  The  words  "  Central  Crim-  ^^NNor. 
inal  Court,"  in  the  margin,  and  "  within  the  jurisdiction 
of  the  said  Court,"  in  the  body  of  the  indictment,  are 
the  substantial  parts  as  to  venue ;  the  parish  venue  is 
now  immaterial,  and  may  be  treated  as  surplusage.  It 
is,  in  fact,  often  omitted  in  indictments  in  that  Court  (a). 
iLittledale  J.  It  ought  not  to  be.]  The  venue  here 
may  be  co\isidered  as  laid  in  any  part  of  the  district 
to  which  the  Central  Criminal  Court  Act,  4  &  5  ^.4. 
c,  36.,  extends.  By  sect.  3.  the  whole  is  to  be  taken 
as  one  county  for  this  purpose.  [Lord  Denman  C.  J. 
That  is  with  respect  to  cases  tried  in  that  Court. 
Patteson  J.  If  the  local  venue  laid  were  immaterial, 
I  am  afraid  the  consequence  would  be  that  we  could 
not  send  this  case  to  any  county  for  trial.  But  I  rather 
think  that  that  venue  is  not  surplusage.  Coleridge  J. 
What  right  would  a  Middlesex  jury  have,  at  Nisi  Prius, 
to  try  a  fact  which  appeared  to  have  been  done  in 
Surrey  P  ]  The  defendants  will  be  put  to  great  incon- 
venience, if  the  case  is  sent  to  the  distance  of  thirty 
miles  for  trial  {h). 

Lord  Denman  C.  J.  We  need  not  reject  any  thing 
that  appears  in  the  indictment,  in  order  to  hold  that 

(a)  It  sometimes  happens  that  the  local  description,  preceding  the 
words  "  within  the  jurisdiction  of  the  said  Court,"  is  different  in  different 
counts,  as  in  Rex  v.  Curwood,  3  A,  <S(^  E.  815.  In  that  case  two  counties, 
Middlesex  and  Surret/y  were  specified,  and  two  parishes  in  the  latter 
county.  The  record  was  made  up;  and  notice  of  trial  was  given  for 
Middlesex;  after  which  the  defendants  withdrew  their  plea;  and  the  case 
never  went  to  trial. 

(6)  The  next  Surrey  assizes  were  held  at  Guildford. 

this 
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1836.  this  case  must  be  tried  in  Surrey,  If  the  oiFence  was 
committed  in  that  district  of  Surrey  which  is  within  the  iu- 

The  King  ,  _  / 

against  risdiction  of  the  Central  Criminal  Court,  the  trial  might 
properly  have  been  in  that  Court.  But,  the  indict- 
ment being  removed  by  certiorari,  the  only  question  is, 
whether  the  case  must  not  be  tried  in  that  county  in 
which,  by  the  indictment,  the  fact  appears  to  have  taken 
place.    I  am  of  opinion  that  it  must. 

LiTTLEDALE  J.  The  indictment  being  removed,  the 
trial  must  be  in  the  county  in  which  the*  offence  is 
laid. 


Patteson  J.  As  soon  as  the  case  is  removed  out 
of  the  Central  Criminal  Court,  the  venue  in  the  margin 
becomes  a  mere  nothing,  and  the  common  law  venue 
attaches.  The  venue  "  Central  Criminal  Court "  has 
no  meaning  in  any  other  court. 

Coleridge  J.  Concurred. 

Rule  refused. 
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In  the  Matter  of  the  Arbitration  between  Thursday^ 

T  1  -D  1  May  5th. 

Jamieson  and  Binns  and  Dean. 


ISPUTES  having  arisen  between  Jamieson  on  the  Where  arbitra- 
tors have  de- 


one  side,  and  Binns  and  Dean  on  the  other,  they,  cided  the  choice 

.      T  1      of  an  umpire  by 

by  agreement,  reterred  ail  matters  in  dispute  to  the  tossing  up,  the 
arbitration  of  Marler  and  Wright,  or  to  the  award  pa?tiesrsubse^^ 
and  umpirage  of  such  person  as  they  should  appoint  choice^a*nd*be- 

to  be  umpire  between  them.    Marler  and  Wright  ap-  ^^^^ 

^  O      A    gnce  is  pro- 

pointed  Southam  to  be  umpire;    and  he  afterwards  ceededin, 

does  not  render 

made  his  award.    In  Michaelmas  term  last,  Sir  W.  W.  the  appoint- 
ment valid, 

Follett  obtained  a  rule,  on  the  part  of  Jamieson,  calling  unless  the 
upon  Binns  and  Dea7i  to  shew  cause  why  the  aw^ard  or  quLsdng  have] 
umpirage  should  not  be  set  aside,  on  the  ground,  among  aU°the^d?cum- 
others,  that  the  umpire  was  not  duly  appointed  by  the  ^^kh  t^g"^^^ 
choice  of  the  arbitrators,  but  that  his  appointment  ^^^^^ 
was  decided  by  chance.    Each  of  the  two  arbitrators,  Therefore, 

where  one  of 

originally  named,  had  proposed  several  persons  as  two  arbitrators 
umpire,  but  the  arbitrators  had  been  unable  to  agree  l  as  umpire,  and 
Wright,  the  arbitrator  named  by  Binns  and  Dean,  had  twTarbifrators 
proposed,  among  other  persons,  Southam  ;  but  Marie)',  the^other  arl*^ 
the  arbitrator  named  by  Jamieson,  had  objected  to  ^itratorwon, 

^  J  and  named  S.y 

Southam  for  reasons  stated  in  the  affidavit  in  support  and  the  attorney 

^  ^        of  one  of  the 

of  the  rule.    Wright  and  Marler  finally  agreed  that  parties,  know- 

ing  that  the 

each  should  write  down  two  names,  that  then  each  arbitrators  had 
should  strike  out  one  of  the  four,  and  that  it  should  be  not  knowing 
decided  by  tossing  up,  whether  Wright  or  Marler  should  lhemTad°ob- 
choose  one  of  the  two  remaining  names.    Wright  won  the  J^^*^^ 

t5  o  proceeded  m 

the  reference, 

,   .  ,  -  it  was  held  that 

the  irregularity  was  not  cured.  And  this,  though  the  ground  of  the  arbitrator's  objection 
to  S.  was  negatived  by  affidavit. 
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1836.      toss,  and  named  Southam,    Jamieson  swore  that  he  had 


never  assented  to  the  nomination  of  Southam,  and  that 


the  manner  in  which  he  had  been  appointed.  Mr. 
Earle,  the  attorney  who  attended  the  arbitration  for 
Jamieson,  swore  that  he  himself  had  never  assented  to 
the  appointment  of  Southam,  but  attended  under  the 
impression  that  his  client  was  bound  by  the  appoint- 
ment. The  affidavits  filed  in  answer  stated  that  Earle, 
before  he  attended  the  reference,  had  been  informed  of 
the  manner  in  which  Southam  had  been  appointed,  and 
never  objected  ;  and  that,  on  the  contrary,  he  had  taken 
part  in  indorsing  the  appointment  on  the  agreement  of 
reference;  but  it  did  not  appear  that  he  knew  of  Marler 
having  objected  to  Southam  as  an  umpire;  and  it  was 
denied,  by  the  affidavits,  that  Marler  had  so  objected. 
The  affidavits  also  negatived  the  facts  upon  which 
Marler's  objections  to  Southam  were  stated,  in  the 
affidavits  on  the  other  side,  to  have  been  founded. 

Sir  J,  Campbell,  Attorney-General,  and  TV,  H, 
Watson  now  shewed  cause.  It  was  decided  in  Ford 
V.  Jones  [a)  that  the  arbitrators  must  not  choose  an 
umpire  by  chance.  But  in  I71  the  matter  of  Tunno  and 
Bird  {b)  the  Court  so  far  qualified  that  doctrine  as  to 
hold  that,  if  a  party  himself  assents  to  such  a  method  of 
choice  before  it  actually  takes  place,  he  cannot  after- 
wards object  to  it.  Here  the  agent  of  Jamieson,  know- 
ing how  the  choice  had  been  made,  proceeded  in  the 
reference  ;  that  is  a  ratification,  and  must  have  the 
same  effect  as  an  assent  before  the  choice.  \_Patteson  J. 
Ford  V.  Jones  {a)  seems  inaccurately  reported,  as  to 

(a)  3  ^.  ^  Ad.  248.  (6)  5  B.  ^  Ad.  488. 


the 
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the  fact  of  knowledge  by  the  parties  («).]    The  assent  1836. 
of  the   parties  cures  irregularities  which  consist  in  _   ~~~  ^ 

^  °  In  the  Matter  of 

failing  to  pursue  the  precise  terms  of  the  reference.  Jamiesox  and 

^         ^  /  ^  BiNNS. 

Thus,  if  the  umpire  is  to  be  appointed  before  proceed- 
ing in  the  reference,  and  the  arbitrators  enlarge  the. 
time  before  such  appointment,  the  appointment  is 
irregular ;  yet  this  is  cured  by  the  assent  of  the  parties 
with  knowledge ;  In  the  Matter  of  Hick  (h)*  So  in 
Wells  V.  Cooke  (e),  where  the  umpire  was  appointed  by 
lot,  the  argument  in  support  of  the  award  failed  only 
because  the  knowledge  of  the  parties  was  not  proved ; 
it  may  be  inferred  from  the  report  that,  if  the  knowledge 
had  been  shewn,  the  irregularity  would  have  been  cured. 
[^Patteson  J.  That  is  never  a  very  sound  argument.] 

Sir  W,  W.  Follett  in  support  of  the  rule.  The  ar-' 
gument"  urged  in  support  of  the  award  assumes  that 
Earle  had  full  knowledge  of  the  facts  :  but  he  did  not 
know  that  one  of  the  arbitrators  objected  to  the  umpire; 
and,  if  he  had  known  it,  he  probably  would  not  have 
proceeded  in  the  reference.  [Lord  Denman  C.  J.  If 
two  persons  named  for  umpire  be  equally  fit,  and  there 
be  no  reason  for  preferring  one  to  the  other,  it  seems 
as  if  an  appeal  to  chance,  or  some  accidental  circum- 
stance, must  decide  the  choice.]  The  parties  stipulate 
for  an  exercise  of  the  judgment  of  both  arbitrators  in 
the  choice,  and  here  they  have  not  had  it. 

Lord  Denman  C.  J.  It  certainly  is  not  desirable  that 
chance  should  ever  be  resorted  to  :  such  a  proceeding  is 

(a)  See  the  remarks  of  the  learned  Judge  in  In  the  Matter  of  Tunno  and 
Bird,  5  B.  ^  Ad.  498. ;  and  the  note  in  the  same  page. 

(&)  8  Taun.  694.  (c)  2B,^  Aid,  218. 

3  R  2  apt 
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1836.      apt  to  lead  to  issues  of  fact  upon  the  affidavits,  which  we 
,^       ^  can  hardly  decide,  and  to  a  waste  of  time  and  money. 

In  the  Matter  of  ' 

Jamieson  and  In  the  Matter  of  Tunno  and  Bird  («),  an  award  was 

BiNNS. 

upheld  because  the  parties  on  both  sides,  being  fully 
aware  of  all  the  circumstances,  proceeded  with  the  re- 
ference. But  here,  supposing  the  attorney's  assent  to 
be  sufficient  to  bind  the  party,  an  important  circumstance 
was  not  disclosed,  namely,  that  the  umpire  had  been 
personally  objected  to  by  the  arbitrator,  who  afterwards, 
most  improperly,  consented  to  toss  up.  That  was  not 
brought  to  Earless  knowledge  ;  if  it  had  been,  the  point 
now"  suggested  in  support  of  the  award  would  have  arisen. 

LiTTLEDALE  J.  The  facts  here  were  not  all  commu- 
nicated, for  the  attorney  did  not  know  that  one  of  the 
arbitrators  objected  to  the  umpire  who  was  chosen. 

Patteson  J.  I  hoped  that  In  the  Matter  of  Tunno 
and  Bird  {a)  had  settled  the  law.  But  the  decision 
there  went  on  the  assent  with  knowledge  of  all  the  facts. 
Without  such  knowledge,  it  must  not  be  taken  that  an 
assent  is  valid  :  in  truth  it  is  no  assent. 


Coleridge  J.  Such  a  choice  can  be  made  good 
only  by  consent ;  and  consent  can  exist  only  where 
there  is  knowledge  of  all  the  facts. 

Rule  absolute. 


(a)  SJB,^  Ad,  488. 
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Ex  parte  Peking.  ~f 


May  5th. 

O N  the  6th  of  October,  1830,  letters  patent  were  A  patent  for 
the  exclusive 

granted  to  Richard  Pering  for  the  exclusive  pri-  use  of  an  im- 

p        .  .       P      .  .        ,  .         (,  provement  in 

vilege  or  an  invention  tor  improving  the  construction  or  the  invention 
anchors.    The  patent  contained  a  proviso  for  making  conta?ne?a 
void  the  same,  if  the  patentee,  his  executors,  &c.,  should  ^^^o/(Ii^°g^tiie 
not  supply,  or  cause  to  be  supplied,  for  His  Majesty's  ^^J^JJ^gg^g^i^^yid 
service,  all  such  articles  of  the  said  invention  as  he  or  not  supply  for 

his  Majesty's 

they  should  be  required  to  supply,  in  such  manner,  and  service  all  such 
at  such  times,  and  at  and  upon  such  reasonable  prices  and  invention  as 
terms,  as  should  be  settled  for  that  purpose  by  the  Lords  quired,  onTuch 
Commissioners  of  the  Admiralty,  for  the  time  being.  termTas^hould 

be  settled  by 
the  Lords  of 

Sir  W.  W,  Follett  now  moved  for  a  mandamus  com-  the  Admiralty. 

The  latter  used 

manding  the  Lords  of  the  Admiralty  to  settle  the  prices  the  invention, 

.    .  but  did  not 

and  terms,  according  to  the  patent.    1  he  aindavit  m  take  the  ar- 

support  of  the  rule  stated  the  grant  of  the  patent,  and  patentee!"^  The 

that  the  Admiralty  had  had  anchors  constructed  ac-  ^^^suraman- 
cordinff  to  the  invention,  and  had  refused  to  ^ive  the  to  them, 

o  '  ^  to  settle  the 

patentee  adequate  remuneration.    Sir  W.  W.  Follett  con-  terms  accord- 
ing to  the 

tended  that  the  terms  of  the  patent  must  be  construed  as  patent, 
imposing  a  duty  on  each  side ;  or  that,  at  all  events,  the 
Lords  of  the  Admiralty  were  not  entitled  to  use  the  in- 
vention instead  of  making  the  arrangement  contemplated 
by  the  patent. 


Lord  Denman  C.  J.  It  is  clear  that  this  application 
is  not  warranted  by  the  terms  of  the  patent.  The  de- 
fendant has  supplied  nothing. 

3  R  3  LlTTLEDALE 
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1836.         LiTTLEDALE  J.    The  claim  seems  to  be  in  the  nature 
of  a  quantum  meruit  for  the  use  of  the  patent.  We 

Ex  parte 

PARING.      cannot  grant  the  mandamus. 

Patteson  J.  The  claim,  if  valid,  must  be  founded 
on  a  contract.  But  we  cannot  grant  a  mandamus  to  a 
public  board,  ordering  them  to  carry  a  contract  into 
effect. 

Coleridge  J.  concurred. 

Rule  refused. 


Steeple  against  Bonsall* 

May  6th. 

Three  pleas  award  made  in  this  case,  it  was  recited  that,  at 

ba7 ti'a^de!^  the  Derby  Spring  assizes  1835,  the  cause  came  on 

tJelpasTcon-  ^®  tried,  whereupon  it  was  ordered,  by  consent 
taining  one  ^.j^r^t  a  verdict  should  be  entered  for  the  plaintiff, 

count,  and  ^  ' 

issues  joined     damages  ICQ/.,  subject  to  the  award  of  a  barrister,  who 

on  them.    By  ^  ^ 

order  of  Nisi  should  be  at  liberty  to  direct  for  whom  and  for  what  sum 

was  taken  for  the  verdict  should  be  finally  entered ;  to  settle  all  mat- 

su^ect^to*  tir*  ters  in  difference  between  the  parties ;  and  to  order  and 

barriste^/ to  determine  w4iat  he  should  think  fit  to  be  done  by  either 

■whom  the  cause 
and  all  matters 

in  difference  y^^^y  claimed  by  the  defendant.  The  award  then  went 

were  referred, 

with  power  to    on  as  follows :  "  Whereas  in  the  Sciid  action  three  issues 

direct  what 
should  be  done 

by  the  parties.  He  directed  a  verdict  for  the  plaintiflT on  two  issues,  and  for  the  defendant 
on  the  third,  adding  that,  if  there  had  not  been  the  third  issue,  he  should  have  awarded  \s, 
damages  to  the  plaintiff*  on  the  other  issues : 

Held,  that  it  was  not  competent  to  the  plaintiff"  to  move  for  judgment  non  obstante 
veredicto  on  the  third  issue. 

And  this  without  reference  to  any  special  clause  in  the  order  of  reference,  restraining  the 
parlies  from  bringing  a  writ  of  error,  &c. 

were 


party,  respecting  the  matters  in  dispute,  and  in  respect  of 
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were  joined  (a)  between  the  said  plaintiff  and  the  said 
defendant,  one  relative  to  a  certain  private  way  alleged 
to  have  been  used  for  twenty  years  and  upwards,  an- 
other relative  to  a  certain  public  way,  and  another 
relative  to  a  certain  consent  and  agreement :  now,  I  do 
award  a  verdict  for  the  defendant  upon  the  issue  relative 
to  the  said  consent  and  agreement,  and  for  the  plaintiff 
upon  the  other  issues :  if  there  had  been  no  issue  re- 
lative to  the  said  consent  and  agreement,  I  should  have 
awarded  Is.  damages  to  the  plaintiff  upon  the  other 
issues*"  The  arbitrator  then  directed  the  execution  of 
a  certain  deed.  The  award  was  dated  June  Sth,  1835. 
In  Tri7iity  term  1835,  G.  T.  White  obtained  a  rule  nisi 
for  judgment  non  obstante  veredicto  on  the  third  plea. 

Kelljj  and  N,  R.  Clarke  now  shewed  cause  {b).  If  the 
plea  be  bad,  it  was  for  the  arbitrator  to  give  judgment 
Hon  obstante  veredicto  ;  an  award  is  final  as  to  both  law 
and  fact;  Ashton  v.  Poynter{c),  Symes  v.  Goodfellow  [d). 
If  there  be  any  error  in  the  arbitrator's  proceedings,  of 
which  the  Court  will  take  notice,  the  objection  should 
be  taken  by  a  motion  to  set  the  award  aside.  Suppos- 
ing this  rule  to  be  made  absolute,  as  no  damages  are 
awarded,  there  must  be  a  writ  of  enquiry,  so  that  the 
award  would  be  treated  as  not  final,  whereas  the  motion 
assumes  that  it  is  final,  for  it  recognizes  the  finding  on 
the  issues.    If  the  award  be  not  final,  there  should  be 

(a)  The  declaration  was  in  trespass  quare  clausum  fregit,  and  contained 
only  one  count.  The  first  two  pleas  were  to  the  whole  declaration ;  the 
third  (as  to  the  consent  and  agreement)  to  a  part  only ;  but  the  Court  did 
not  enter  into  any  question  arising  on  the  particular  form  of  the  issues. 

{b)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge Ss. 

(c)  2l)owL  P.  a  651.  ;  3  DoivL  P.  C  201. 

(d)  2  New  Ca.  532. 

3  R  4-  a  iiew 


1836. 


Steeple 

against 

BONSALL* 
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1^^^  af  ii^it^^'^lHal,  not  a  judgment  non  obstante  veredicto. 
Stii¥i^  Indeed,  as  there  are  no  damages,  there  cannot  be  judg- 
against  ment  for  the  plaintiff,  but  only  a  venire  de  novo, 
Clement  y.  Lewis  {a),  Tidd's  Practice,  920,  921,  (9th 
ed.).  In  Moseley  v.  Davies  {b)  the  Court  of  Exchequer 
refused  to  arrest  judgment  on  an  issue  directed  by  the 
equity  side  of  the  Court,  considering  that  it  would  be 
incompatible  with  established  usage,  and  with  the  object 
of  such  issues.  A  judgment  non  obstante  veredicto  may 
be  moved  for  at  any  time  before  judgment  is  actually 
entered  up  :  a  motion  to  set  aside  such  an  award  as  this 
must  be  made,  by  analogy  to  stat.  9  &  10  &  M.  c.  15. 
5.  2.,  before  the  end  of  the  term  after  the  publication  of 
the  award  (c). 

Sir  W.  W.  Follett  and  G.  T.  White,  contra.  The 
Court  will  not  allow  a  judgment  to  stand,  upon  a  record 
substantially  wrong.  [Wightman,  amicus  curias,  men- 
tioned that,  in  a  case  before  the  Judges  of  Chester, 
where  a  cause  had  been  referred  under  the  usual  order, 
the  rule  of  reference  was  ordered  to  be  amended,  after 
an  award  in  favour  of  the  plaintiff,  by  striking  out  the 
clause  restraining  the  parties  from  bringing  a  writ  of 
error  (d),  on  the  ground  of  hardship  and  probable  inad- 
vertence, the  defendant  stating  that,  at  the  time  when 
the  cause  was  referred,  it  did  not  occur  to  him  that  the 

(a)  QB,  Sc  B.  297.  (b)  11  Price,  162. 

(c)  See  dictum  of  Parke  J.  in  Macarthur  v.  Campbell,  5  B.  ^ 
Ad.  519. ;  Allenhy  v.  ProudlocJc,  4  Dowl.  P.  C  54. 

(d)  Some  discussion  arose,  in  the  present  case,  as  to  the  effect  of  such 
a  clause  ;  and  it  did  not  distinctly  appear,  by  the  recital  in  the  award  or  by 
affidavit,  what  the  precise  words  of  the  rule  of  reference  here  were ;  but 
the  Court  decided  the  question  on  the  general  power  of  the  arbitrator, 
independently  of  any  clause  restraining  the  parties  from  bringing  a  writ 
of  error. 

order 
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order^  of  reference  would  contain  such  a  clause  (a).] 
Here  it  may  be  understood  that  the  arbitrator  has  put 
the  facts  on  the  record  for  the  judgment  of  the  Court; 
else  his  statement  of  what  he  would  have  found  is 
nugatory.  Why  should  the  parties  be  prevented  from 
taking  the  opinion  of  the  Court  as  to  the  legal  effect  of 
the  finding  in  the  award  ?  The  case  In  the  matter  of 
MacJcay{b)  goes  beyond  the  present.  The  judgment  is 
the  act  of  the  Court,  not  of  the  arbitrator.  The  Court 
will  not  allow  an  erroneous  judgment  to  be  recorded. 
\_Coleridge  J.  The  Court  does  not  of  itself  take  notice 
of  what  is  on  the  record :  there  must  be  thousands  of 
defective  records  on  which  judgment  has  passed.] 

Cur,  adv.  mlt. 


1836. 


Steeple?^ 
against 

BONSALL. 


Afterwards,  in  this  term  (May  9th),  Lord  Denman 
C.  J.  delivered  judgment  as  follows :  —  We  think  that 
it  was  not  open  to  the  plaintiff  to  come  to  the  Court  in 
this  case.  The  arbitrator's  power  was  complete  and 
final.  He  had  power  to  do  what  the  Court  could  do ; 
and  his  award  therefore  puts  an  end  to  the  proceed- 
ings. 

Rule  discharged. 

(a)  The  cause  was  Fairfield  v.  Wright.    It  was  afterwards  argued  in 
error  in  this  Court,  Wright  v.  Fairjield,  2  B.  ^  Ad.  727. 
(6)  2J,4;K  356. 
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Friday, 
May  6th. 


To  assumpsit 
for  work  and 
labour  in  mak- 
ing a  railing, 
defendant 
pleaded, that 
before  the 
action  he  had 
paid  to  plaintiff" 
the  sum  of 
81.  lis.,  and 
plaintiff  had 
received  and 
accepted  the 
same,  in  pay- 
ment and  dis- 
charge of 
8/.  11 5.  Re- 
plication, that 
defendant  did 
not  pay  to 
plaintiff  the 
said  sum  of 
Si.  lis.  in 
manner,  &c. : 
Held,  that 
the  defendant 
did  not  support 
his  issue,  by 
shewing  that, 
before  the 
action,  he  had 
sent  plaintiff  a 
cheque  on  his 
banker  for 
8/.  Us.,  stated 
in  the  body  of 
the  cheque  to 
be  "balance 
account  rail- 
ing; "  and 
that  plaintiff 
held  such 
cheque  at  the 


Hough  and  Others  against  May. 


^^SSUMPSIT  for  work  and  labour,  and  materials 
found,  and  on  an  account  stated.  Second  plea, 
as  to  8/.  105.,  parcel  &c.,  that  the  defendant,  after  the 
making  of  the  promises  &c.,  and  before  the  commence- 
ment &c.,  to  wit,  on  &c.,  "paid  to  the  plaintiffs  the 
sum  of  Si,  Hi*.,  and  the  plaintiffs  then  received  and 
accepted  the  same,  in  payment  and  discharge  of  the 
said  sum  of  SL  lis.  in  the  introductory  part  of  this 
plea  mentioned."  Verification.  Replication,  "  That 
the  defendant  did  not  pay  to  the  plaintiffs  the  said  sum- 
of  money  in  the  said  second  plea  mentioned  in  discharge 
of  the  said  sum  of  Si.  1 in  manner  &c.  Conclusion 
to  the  country.  There  were  other  issues  on  the  re- 
cord. 

On  the  trial  before  the  Under-Sheriff  of  Middlesex 
[April  Hth,  1836),  it  appeared  that  the  action  was 
for  an  iron  railing  put  up  by  the  plaintiffs  for  the  de- 
fendant. The  defendant's  case,  in  support  of  the  issue  on 
the  second  plea,  was  that  he  had  sent  to  the  plaintiffs, 
on  the  7th  of  November  1835,  a  cheque  drawn  by  the 
defendant  on  his  bankers  for  Si.  lis.,  which  cheque  had 
remained  in  the  plaintiffs'  hands  since  then,  the  action 
having  been  commenced  on  the  10th  of  the  same  month. 
The  plaintiffs  produced  the  cheque  upon  the  defendant's 
calling  for  it. 


It  was  as  follows  : 


commence- 
ment of  the 
action.  A 

cheque  so  delivered,  to  operate  as  payment,  must  at  any  rate  be  unconditional. 

And  (per  Littledale  J.)  a  party  to  whom  a  cheque  is  sent  may  commence  an  action  before 
he  sends  it  back  : 

Held  also,  that  it  was  no  misdirection  to  leave  it  to  the  jury,  only,  whether  the  plaintiffs 
received  the  cheque  as  money. 

Messrs. 
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'.       Messrs.  Dorrien  &  Co.  7  Nov,  1835. 

Pay  Messrs.  Hough  &  Co.  balance  account  railing  or 
bearer  8Z.  11 5. 

.^8  lis,  Od.  William  May. 

On  the  13th  of  November^  the  plaintiffs'  attorney  wrote 
,  to  the  defendant,  stating  that,  as  the  defendant  had  not 
sent  the  amount,  as  requested  in  a  letter  of  the  6th,  he 
had  issued  a  writ;  adding,  "the  cheque  you  sent  to 
Messrs.  Hough  is  ready  to  be  returned."  No  question 
was  raised  as  to  the  date  of  the  receipt  of  the  cheque 
by  the  plaintiffs  ;  but  they  contended  that  this  evidence 
did  not  sustain  the  issue  on  the  defendant's  part.  As 
to  this,  the  under-sheriff  desired  the  jury  to  say  whether 
the  plaintiffs  received  the  cheque  as  money.  The  jury 
found  that  they  did  not;  and,  the  other  issues  being- 
found  for  the  plaintiffs,  they  had  a  verdict  for  8/.  185. ; 
the  under-sheriff  reserving  leave  to  move  to  reduce  the 
verdict  to  75.,  if  the  Court  should  be  of  opinion  that 
the  cheque  was  payment.  In  this  term  T,  F,  Ellis 
obtained  a  rule  for  reducing  the  damages  accordingly, 
and  also  for  a  new  trial  on  the  ground  that  the  question 
was  improperly  left  to  the  jury. 

Petersdorff  no'w  shewed  cause.  It  is  not  necessary  to 
discuss  what  would  have  been  the  effect  of  the  Defend- 
ant's sending  a  cheque  in  the  ordinary  form  to  the 
plaintiffs,  and  their  retaining  it  without  presentment. 
Here  the  cheque  purports  to  be  drawn  for  the  balance: 
the  plaintiffs  could  not,  at  any  rate,  be  bound  to  pre- 
sent a  cheque  so  drawn,  as  the  presentment  would 
operate  as  an  admission  by  them  that  the  balance  was 
only  8/.  lis,    (He  was  then  stopped  by  the  Court.) 

T.  R  Ellis 


1836. 

Hough 
against 
Mat. 
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IB36.  T.  F,  Ellis  contra.    The  plaintiffs  would  not  be 

^^^^^      bound  by  the  words,  any  more  than  a  party  could  be 
Mgamst      held  to  admit  any  fact  stated  on  a  bank  note  handed  to 

May. 

him  and  used  by  him.  No  authority  can  be  shewn  for 
maintaining  that  such  a  document  would  be  evidence 
against  the  plaintiffs.  Then  the  case  is  the  same  as 
J^with  a  common  cheque ;  and  the  effect  of  the  produc- 
tion of  such  an  instrument  in  the  hands  of  the  plaintiffs 
is  explained  by  Patteson  J.  in  Pearce  v.  Davis  {a).  "  It 
operates  as  payment,  until  it  has  been  presented  and 
refused ;  and  even  if  payment  of  it  be  refused,  the  re- 
fusal must  be  proved  to  have  taken  place  before  action 
brought."  If  the  plaintiffs  were  to  recover  in  this 
action  for  the  amount,  they  might  issue  execution,  and 
then  present  the  cheque,  or  they  might  hand  it  over  for 
a  valuable  consideration,  and  thus  receive  payment 
twice.  But,  besides,  the  plaintiffs  on  this  record  are 
estopped  from  disputing  that  they  received  the  cheque 
as  payment.  The  plea  alleges,  first,  that  the  defend- 
ant paid  the  8/.  1 15.  in  payment  and  discharge  &c. ; 
secondly,  that  the  plaintiffs  received  and  accepted  the 
same  in  payment  and  discharge  &c.  Of  these  two 
allegations,  the  first  only  is  traversed :  the  only  question 
therefore  is,  whether  the  defendant  sent  the  cheque  as 
payment,  as  to  which  there  can  be  no  doubt;  for  he 
must  have  sent  it  for  the  purpose  of  its  being  used  in 
the  ordinary  way ;  and,  if  used  in  the  ordinary  way, 
that  is,  if  presented  and  cashed,  it  would  have  satis- 
fied the  debt ;  and  the  defendant  must  have  understood 
that,  the  moment  he  appropriated  the  sum  at  his  bank- 
ers, by  handing  over  the  cheque,  the  debt  was  so  far 


(a)  1  M.  <^  Rob,  rj65.    See  Boswdl  v.  Smilh,  6  C.  ^  P.  60. 

satisfied. 
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satisfied,  in  default  (according  to  Patteson  J.  in  Pearce  1836. 
V.  Davis  (a) )  of  subsequent  presentment  and  refusal.  ^^^^ 
If  the  plaintiffs  objected  to  the  form  of  the  cheque,  they  a^mt 
should  not  have  accepted  it  in  payment,  as  they  admit  Ui 
themselves  on  the  record  to  have  done.    But,  if  this 
be  not  conclusive  from  the  nature  of  the  transaction, 
at  any  rate,  the  question  for  the  jury  was,  not  whether 
the  plaintiffs  received  the  cheque  as  money,  but  whether 
the  defendant  so  paid  it.    There  was  therefore  a  mis- 
direction. 


Lord  Denman  C.  J.  The  question  is,  whether  the 
plaintiffs  have  been  paid  8/.  lls.^  To  make  the  delivery 
of  a  cheque  a  payment,  it  should  at  least  be  uncon- 
ditional. As  this  cheque  is  framed,  it  would  be  evidence 
against  the  plaintiffs,  if  they  made  use  of  it.  The  case 
might  be  different,  if  it  were  unconditional ;  but,  even 
then,  the  party  receiving  it  would  be  entitled  to  exercise 
his  discretion  as  to  presenting  it. 

LiTTLEDALE  J.  The  case  would  be  different,  if  the 
plaintiffs  had  received  the  cheque  as  money  ;  but  all  that 
appears  is,  that  it  was  sent  to  them  by  the  defendant. 
They  say,  "  We  never  authorised  the  sending  of  this 
cheque  to  us,  and  we  shall  commence  an  action."  Per- 
haps a  party  ought,  under  such  circumstances,  to  send  the 
cheque  back :  but  here  the  plaintiffs  offer  to  do  so ;  and 
they  were  not  bound  to  suspend  the  commencement  of 
the  action  till  they  had  returned  the  cheque.  Again,  I 
rather  think  that  the  condition  inserted  in  the  cheque 
'  might  be  evidence  against  the  plaintiffs,  if  they  pre- 

(c)  1  M,     Rob.  365, 

sented 
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1836.  sented  it.  On  both  grounds,  therefore,  this  rule  must 
71  be  discharged. 

Hough  ° 


against 
May. 


Patteson  J.  The  rule  must  be  discharged  on  both 
grounds.  On  this  issue,  it  is  not  sufficient  to  prove 
that  the  cheque  was  sent  by  way  of  payment;  but  it 
should  be  shewn  that  the  circumstances  were  such  as 
would  make  the  cheque  a  payment  by  the  defendant  to 
the  plaintiffs.  To  call  upon  the  plaintiffs  to  present 
such  a  cheque,  is  like  requiring  a  party,  to  whom  money 
is  paid,  to  give  a  receipt  in  full  for  all  demands.  I  do 
not  say  that  every  thing  written  upon  the  cheque  would 
be  evidence  against  the  plaintiffs ;  but  here  the  words 
are,  "  balance  account."  The  plaintiffs  could  not  safely 
use  such  a  cheque. 

Coleridge  J.  Suppose  this  cheque  had  been  pre- 
sented, and  it  had  been  afterwards  a  question  for  a  jury 
whether  the  plaintiffs  had  been  paid  in  full.  They 
would  see  that,  before  the  action  was  brought,  the 
plaintiffs  had  accepted  and  made  use  of  a  cheque  pro- 
fessedly given  for  the  then  balance.  The  defendant  must 
have  intended  the  cheque  to  have  that  effect ;  and,  the 
question  that  arises  on  this  record  being  whether  the 
defendant  had  made  the  cheque  money,  the  form  of  the 
cheque  prevents  its  having  that  operation. 

Rule  discharged. 
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Mary  Agnes  Silk  against  Humphery,  Esquire,  ^f^^^^i^^ 
and  Peek,  Esquire. 

DEBT  for  the  penalty  of  50/.  on  stat.  32  G.  2.  c,  28.  In  an  action 
m        T    1        .  1     1       •  against  the 

55.  12.  and  L     The  declaration  stated  the  issu-  sheriff,  for  a 
ing  of  a  capias  out  of  this  Court,  at  the  suit  of  Henry  gta"^  32  ^0^2! 
Morland  against  the  plaintiff,  indorsed  for  bail;  its  de-  for^takTni^'  ^' 
livery  to  the  defendants,  bein^  sheriff  of  Middlesex,  to  plaintiff,  when 

'  o  '        arrested,  within 

be  executed;  that  the  defendants,  by  virtue  thereof,  twenty-four 

hours,  to  pri- 

took  and  arrested  the  plaintiff,  and  had  and  detained  son,  the  plaintiff 

.  not  having  re- 

her  in  custody  at  the  suit  of  Morland;  and,  by  virtue  fused  to  be 
&c.,  carried  the  plaintiff,  so  arrested,  &c.,  to  a  certain  saf"and  con. 
gaol  or  prison,  within  twenty-four  hours  from  the  time  [ijg^hou^e'^of " 
of  the  said  arrest,  though  she,  the  plaintiff,  did  not  ^^.^  7" 

'  o  '  '  mination,  de- 

refuse  to  be  carried  to  a  safe  and  convenient  dwelling  fendant 

^  pleaded  that 

house,  of  her  own  nomination  or  appointment,  within  he  informed 

plaintiff  that 

three  miles  from  the  place  where  the  plaintiff  was  she  might  be 

,  ,       ,  ,    .  .        ,  carried  to  a 

so  arrested ;  such  place  not  being  a  city,  borough,  safe  &c. ;  that 

corporation,  or  market  town,  and  such  dwelling  house  upon^conl^e^^^^^ 

not  being  the  house  of  the  plaintiff,  contrary  to  the  the^^vvelTing 

form  &c. :  whereby,  and  by  force  &c.,  the  defend-  house  of  i.; 

that  defendant 
carried  her 

thither  accordingly,  and  offered  to  permit  her  to  remain  there  for  the  rest  of  the  twenty- 
four  hours,  but  the  plaintiff  then  requested  to  be  taken  to  prison : 

Held,  on  motion  for  judgment  non  obstante  veredicto,  a  good  plea,  the  circumstances 
being  equivalent  to  a  refusal : 

Held,  also,  issue  being  joined  on  the  allegation  of  the  consent  to  go  to  X.'s  house,  that 
the  consent  to  be  proved  was  not  such  consent  as  a  person  would  give  who  had  the  option 
of  being  at  large ;  but  that  the  question  was,  whether  plaintiff  consented  to  go  to  the 
particular  house,  as  a  person  would  consent,  who  was  obliged  to  be  in  confinement  some- 
where : 

Held,  also,  that  the  fact  of  the  sheriff  suggesting  i.'s  house,  did  not  prevent  the  con- 
sent from  being  free,  within  the  meaning  of  the  issue. 

The  sheriff  is  intitled  to  exercise  a  reasonable  discretion  in  determining  whether  a  house, 
nominated  by  a  prisoner  under  arrest,  as  a  safe  and  convenient  dwelling-house,  be  a  safe 
house  for  the  custody  of  the  prisoner. 

If  a  prisoner  request  to  be  taken  to  a  house  for  the  purpose  only  of  consulting  a  person 
tliere,  that  is  not  a  nomination  of  a  house  within  the  statute. 

ants 
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1836,      ants  forfeited  and  became  liable  to  pay  for  the  said 
offence  to  the  plaintiff,  being  the  party  thereby  ag- 
against      grieved,  the  sum  of  50/.,  &c. 

HUMPHERY. 

Plea.  That  the  defendants,  at  the  time  of  the  arrest, 
informed  the  plaintiff  that  she  might  be  carried  to  a 
safe  and  convenient  dwelling  house,  of  her  own  nomi- 
nation or  appointment,  within  three  miles  from  the 
place  where  she  was  so  arrested,  such  dwelling  house 
not  being  the  house  of  the  plaintiff;  and  that  the 
plaintiff  thereupon  consented  and  agreed  to  be  carried 
to  the  dwelling  house  of  one  William  Levy^  and  that 
the  defendants  accordingly  carried  the  plaintiff  to  the 
said  dwelling  house  of  the  said  W.  jL.,  and  were  then 
ready  and  willing,  and  offered,  to  suffer  and  permit 
her  to  remain  and  continue  in"  the  said  last-mentioned 
dwelling  house  for  twenty-four  hours  from  the  time 
of  the  said  arrest;  but  that  the  plaintiff,  afterwards 
and  whilst  she  was  at  the  said  dwelling  house  of  the 
said  W,  i.,  and  within  twenty-four  hours  from  the 
time  of  the  said  arrest,  to  wit,  &c.,  requested  the  de- 
fendants to  carry  her  from  the  said  last-mentioned 
dwelling  house  to  the  said  gaol  or  prison  in  the  de- 
claration mentioned ;  whereupon  the  defendants,  in 
compliance  with  the  said  request  of  the  plaintiff,  and  by 
her  express  direction,  did  carry  her  to  the  said  gaol  or 
prison,  within  twenty-four  hours  from  the  time  of  the 
said  arrest,  as  in  the  declaration  mentioned  :  verification. 
Replication,  That  the  plaintiff  did  not  consent  and 
agree  to  be  carried  by  the  defendants  to  the  house  of 
the  said  W,  L,  in  manner  and  form  &c.  Conclusion  to 
the  country.  Similiter. 

On  the  trial  before  Coleridge  J.,  at  the  Middlesex 
sittings  after  Easter  term  1835,  the  defendant's  counsel 

began, 
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*B%atti  and  called  a  witness  who  was  present  at  the  1836. 
time  of  the  arrest,  and  who   stated,  that  Hullajid, 
the  officer  who  made  the  arrest,  told  the  defendant  against 

HUMFHERT. 

she  must  go  to  prison,  or  find  some  one  to  bail 
her ;  to  which  she  answered,  that  she  did  not  know  that 
she  had  any  friend  to  bail  her,  and  that  Mr.  Copeland 
was  her  attorney ;  that  she  sent  a  note  to  Copeland,  the 
answer  to  which  was  that  he  could  not  come;  that 
Levy's  name  was  mentioned;  that  the  plaintiff  wished 
to  remain  in  the  house  where  she  was  arrested,  but 
Hulland  said  he  could  not  wait  any  longer,  he  did, 
not  wish  her  to  go  to  his  house,  but  he  would  re- 
commend her  to  go  to  Levi/s  in  Newman  Street,  as  it 
was  near  to  Morland's,  and  his  own  house  was  distant 
from  it ;  that  the  plaintiff  went  to  Lev^s  willingly ;  that 
the  witness  called  a  coach  at  her  request ;  that  she  ex- 
pressed no  wish  to  go  any  where  else ;  that  no  constraint 
was  used  by  Hulland;  and  that  they  remained  two  or 
three  hours  at  the  house  where  she  was  arrested  for  the 
accommodation  of  the  plaintiff.    Another  witness  called 
for  the  defendants  stated,  that  the  plaintiff  wished  to 
go  to  Copeland^s,  but  Hulland  would  not  let  her,  and 
would  only  let  her  go  to  a  lock-up  house.    A  witness 
for  the  plaintiff  stated  that  Copeland,  in  his  answer, 
had  desired  the  plaintiff  to  go  to  his  house;  and  that, 
on  the  plaintiff's  requesting  to  go  thither,  the  bailiff 
refused,  and  said  she  must  go  to  prison,  and  that  the  men 
would  have  enough  to  do,  if  they  took  prisoners  over 
the  town,  adding,  "  I'll  take  her  to  Newman  Street,  v 
which  is  handy  for  her" friends  to  see  her."  The  learned 
Judge  told  the  jury,  that  the  only  question  for  them 
was,  whether  the  plaintiff  consented  and  agreed  to  go 
td-Jjevj/s;  that  the  wbrds  of  the  issue  could  not  mean 
Vol.  IV.  3  S  that 
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that  she  was  delighted  to  go ;  that,  to  whatever  house 
she  went,  she  would  have  felt  some  reluctance;  that 
a  natural  disinclination  to  go  was  to  be  expected  in  a 
female  so  circumstanced ;  that  the  question  was,  whether 
she  went  to  that  particular  house  unwillingly,  or  wished 
to  go  to  another  house ;  that  the  sheriff  had  a  right  to 
have  a  voice  in  the  selection  of  a  house,  and  might  not 
have  thought  Copeland^s  a  safe  house.  And  he  added, 
according  to  the  note  of  the  plaintiff's  counsel  (a),  that,  if 
the  plaintiff  meant  to  stand  on  the  statute,  she  ought  to 
have  said,  "  Now  I  have  named  a  convenient  house,  I 
will  go  for  the  penalty."    Verdict  for  the  defendants. 

In  Trinity  term,  1835,  Knowles  obtained  a  rule  for  a 
new  trial,  on  the  grounds  of  the  verdict  being  against 
evidence,  and  of  misdirection  ;  or  for  judgment  non  ob- 
stante veredicto. 

Alexander  now  shewed  cause.  First,  the  verdict  was 
supported  by  the  evidence.  The  issue  was,  whether  the 
plaintiff  went  to  Levy^s  house  willingly.  There  was 
express  evidence  that  she  did  so ;  and  the  replication 
admits  that  she  had  notice  of  her  privilege  of  nomination. 
It  is  true  that  the  officer  had  previously  refused  to  take 
her  to  Copeland^s,  who  was  her  own  attorney.  He  was 
entitled  to  object  to  that,  inasmuch  as  he  might  con- 
sider it  an  insecure  place,  and  in  that  point  of  view  he 
would  be  justified  in  not  incurring  any  risk  of  escape ; 
besides  which,  it  does  not  appear  that  she  had  named 
it  as  a  house  of  custody.  It  is  also  true  that  the  officer 
named  Levi/s  house,  with  his  own,  to  the  plaintiff; 


1836. 

Silk 

against 

HUMPHERY. 


(a)  See  pp.  965,  972,  post. 


but 
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but  her  choice  of  Levy's  house  afterwards  was  not  the  1836. 
less  made  by  her  consent  and  agreement :  no  other  g^^^ 
house  was  excluded,  and  there  was  direct  evidence  that  against 

HuMPHKay. 

no  compulsion  was  used.     Secondly,  the  jury  were 
rightly  directed.    The  issue  was,  whether  the  Plaintiff 
went  to  Levy's  house  with  her  own  consent  and  agree- 
ment ;  and  so  the  jury  were  distinctly  told.    Nor  can 
any  valid  objection  be  made  to  the  construction  put 
upon  the  act  by  the  learned  judge.    Thirdly,  as  to 
judgment  non  obstante  veredicto.    On  this  record,  as- 
suming the  plaintiff's  consent  to  go  to  Levy's  house  to 
have  been  proved,  the  sheriff  has  incurred  no  penalty. 
Hutson  V.  Hutson  {a)  was  cited  on  moving  for  the  rule. 
That  was  a  motion  to  set  aside  a  judgment  and  execu- 
tion on  a  warrant  of  attorney,  on  the  ground  that  it 
had  been  executed  by  the  defendant  while  in  custody 
at  the  plaintiff's  suit,  there  being  only  the  plaintiff's 
attorney  present,  though  the  defendant  declined  send- 
ing for  his  own  attorney,  and  said  he  was  satisfied  with 
the  presence  of  the  plaintiff's  attorney.    Lord  Kenyan 
said  that  there  was  great  weight  in  the  observation  that 
the  defendant  should  be  considered  incapable  of  waiving 
the  benefit  of  the  rule.    In  fact,  however,  the  rule  was 
not  made  absolute,  except  upon  a  denial  by  the  defend- 
ant of  the  facts  sworn  to  on  the  part  of  the  plaintiff, 
which  constituted  his  excuse.    In  Gillman  v.  Hill  (b) 
the  Court  refused  to  set  aside  a  judgment  on  a  warrant 
of  attorney,  where  it  appeared  that  the  defendant  had 
executed  it  without  having  his  own  attorney  present, 
because  he  had  been  informed  that  it  would  be  void ; 
Lord  Mansfield  saying,  "  that  no  rule  of  the  Court 


(a)  7  T.  R.  7.  {b)  1  Cowp.  141. 

3  S  2  shall 


against 

HUMPHERY. 
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1836.  shall  be  made  an  instrument  of  fraud."  From  these 
gjj^^  cases  it  appears  that  the  rule  {a)  requiring  the  presence 
of  the  defendant's  attorney  may  be  dispensed  with  by 
the  defendant's  express  assent,  or  by  conduct  from 
which  his  assent  may  be  presumed.  In  Walker  v. 
Gardner  (b)  a  judgment  was  set  aside  because  the  at- 
torney who  attended  on  the  part  of  the  defendant  had 
been  brought  by  the  plaintiff's  attorney,  and  had  not 
been  previously  known  to  the  defendant.  But  that  is 
a  very  different  case  from  the  present ;  and,  though 
Taunton  J.  there  adopts  Lord  Kenyon^s  remark  before 
mentioned,  in  Hutson  v.  Hutson  {c\  the  rule  cannot  be 
considered  inflexible.  DewJiirst  v.  Pearson  (d)  is  not 
applicable  ;  there  it  was  held  that  the  mere  submission 
of  the  prisoner  did  not  amount  to  a  consent,  and  that 
he  could  not  be  said  to  have  "  refused "  to  be  car- 
ried to  a  safe  and  convenient  dwelling  house  till  the 
officer  had  requested  him  to  nominate.  So  in  Simpson 
V.  Renton  [e)  it  was  said  that  there  could  be  no  re- 
fusal by  the  prisoner  till  he  had  been  requested  to  nomi- 
nate; and  that  a  mere  omission  by  him  to  nominate 
did  not  authorize  the  office*  to  carry  him  to  gaol.  But 
here  is  an  express  assent  to  the  particular  house. 
Further,  the  plaintiff,  having  assented,  does  not  ap- 
pear on  the  record  to  have  been  "  aggrieved,"  which 
is  indispensable  to  her  right  of  action  under  sect.  12. 
oi  Stat.  32.  G.  3.  c.  28.  The  Courts  have  required 
that  this  essential  ingredient  should  appear,  in  many 
cases  which  have  been  decided  on  statutes  using  similar 

(o)  See  R.  Hil.  2  W.  4.  I.  72.  3  J?.  ^  Ad.  384. ;  and,  for  the  earlier 
rules,  see  Jervis's  New  Rules,  p.  61.  note  (v),  3d  ed. 

(6)  4  J?.  ^  Jd.  371.  (c)  7  T.  R,  7. 

(rf)  IC.  ^  M.  365.  S.a  3  Tt/rwh.  242.         (<f)  S  B,  ^  Ad.  35. 

language ; 
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language ;  as  Rex  v,  Ingleton  [a\  and  Rex  v.  Dewhurst  {h\ 
on  Stat.  5  &  6  ^  4- M.  c.  11.  5.3.;  Rex  v.  The  Justices 
of  Essex  {c)  (confirmed  by  Rex  v.  The  Justices  of  the  West 
Riding  [d) )  on  stat.  55  G.  3.  c.68.  5.  3. ;  Rex  v.  Black- 
awton  (f?),  on  stat.  55  G.  3.  51.  5.  14. :  which  cases  are 
confirmed  by  the  distinctions  pointed  out  by  the  Court 
mRexy,  The  Justices  of  Somersetshire  {g\  on  stat.  17  G.  2, 
c.  38.  5.  4. 

Kno'wles,  contra.  First,  the  verdict  is  against  the 
evidence.  It  cannot  be  contended  that  the  plaintiff  has 
no  remedy  unless  she  has  used  bodily  force  to  resist. 
There  was  a  case  of  compulsion,  short  only  of  that. 
She  was  not  allowed  to  go  to  Copeland's  house.  Was 
his  house  otherwise  than  "  safe  and  convenient,"  because 
he  was  her  attorney  ?  The  object  of  the  act  is,  that  the 
prisoner  may  have  the  opportunity  of  consulting  with 
his  own  attorney,  in  order  to  procure  bail.  Secondly, 
there  was  a  misdirection.  The  learned  judge  told  the 
jury  that,  if  the  plaintiff  meant  to  stand  on  the  statute, 
as  to  her  nominating  Copeland^s  house,  she  ought  to 
have  insisted  on  it  expressly,  and  have  said  that  she 
would  go  for  the  penalty.  That  is  contradicted  by 
Simpson  v.  Renton  (Jl)  ;  the  proposal  to  nominate  must 
come  from  the  officer.  IColeridge  J.  If  I  made  that 
remark,  I  must  have  coupled  it  with  others  in  ex- 
planation. The  plea  alleges  that  the  defendant  did 
give  the  information ;  which  is  not  traversed.]  The 
prisoner  is  not  bound  to  tell  the  officer  that  he  will 

(a)  1  Wils.  139.  (b)  5B.  ^  Ad.  405.    S.  C  2  iV.  ^  M.  253. 

(c)  5B.^C.  431.       (d)  1  B.  ^  C.  678. 

(e)  10^.^  C.  792.    See  Batcheldor  v.  Hodges,  ante,  p.  592. 

{g)  7B.<^C.681.  note  (a). 

(k)  5B,  4;  Ad.  35. 

3  S  3  go 
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1836.      go  for  the  penalty;  he  may  know  nothing  about  it. 

[Lord  Denman  C.  J.    Suppose  the  judge  merely  said, 

Silk 

against      the  demand  must  be  such  as  to  bring  to  the  officer's 

HuMPHERY. 

mind  that  he  will  be  liable  to  the  penalty  if  he  refuse.] 
The  learned  judge  also  said,  that  the  sheriff  had  a  right 
to  have  a  voice  in  the  selection  of  the  house ;  but  the 
statute  gives  the  nomination  to  the  prisoner.  [Cole- 
ridge J.  I  meant  merely  that  he  had  a  right  to  ex- 
ercise a  judgment  whether  it  was  safe  and  convenient.] 
Thirdly,  the  plaintiff  is  entitled  to  judgment  non  obstante 
veredicto.  She  could  not  waive  her  right.  The  object 
of  Stat.  32  G.  2.  c,  28.,  is  the  "  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons : "  and  the 
preamble  of  sect.  1.  recites  that  "  many  persons  suffer 
by  the  oppression  of  inferior  officers  in  the  execution 
of  process  for  debt,  and  the  exaction  of  gaolers  to 
whom  such  debtors  are  committed."  Then  the  enact- 
ment in  the  same  section  forbids  the  officers  to  take 
a  prisoner,  who  has  not  refused  to  be  carried  to  a 
house  named  by  himself,  to  prison,  for  twenty-four 
hours,  even  though  such  prisoner  may  prefer  a  prison 
to  a  lock-up  house.  Lord  Kenyon^s  dictum  in  Hutson 
V.  Hutson  [a)  justifies  this  construction.  \_Littledale  J. 
That  case,  as  well  as  some  others  cited,  was  on  an 
application  to  the  summary  jurisdiction  of  the  Court 
under  its  own  rule;  this  is  an  action  for  a  penalty.] 
The  courts  favour  an  extensive  application  of  the  rule. 
In  WaraJcer  v.  Gascoyne  {b)  it  was  held  that  a  party 
was  protected  by  it  as  a  prisoner,  though  only  within 
the  rules.  So,  in  Parkinson  v.  Caines  (c),  of  a  prisoner 
in  the  custody  of  the  marshal. 

(a)  7  T,  R.  7.  (&)  2  r,  Bl.  1297. 

(c)  3  r.  R.  616. 

Lord 
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Lord  Denman  C.  J.    The  replication  admits  that  1836. 
the  plaintiff  was  informed  that  she  might  be  carried 
to  a  safe  and  convenient  dwelling  house  of  her  own  against 

HuMPHERT.  ' 

nomination.  It  is  suggested  that  the  jury  were  mis- 
directed. They  were  told  that  the  refusal  of  the  plain- 
tiff must  be  more  than  her  natural  repugnance  to  go  to 
any  place  of  confinement.  Putting  a  fair  construction 
on  this  charge,  I  think  the  direction  perfectly  correct. 
She  is  not  to  go  to  prison  till  she  has  refused  to  nomi- 
nate :  she  should  then  tell  the  officer,  you  must  take 
me  to  such  and  such  a  house.  She  need  not  use  the 
very  words  of  the  act ;  but  she  must  name  a  safe  and 
convenient  house.  If  the  jury  think  she  has  done  so, 
and  that  the  oflScer  has  improperly  refused,  he  is  liable 
to  the  penalty.  It  seems  to  be  supposed  that  the 
attorney's  house  was  assumed  not  to  be  a  safe  and 
convenient  dwelling  house,  because  it  was  not  a  place 
of  custody.  I  do  not  think  it  necessary  that  the  house 
named  should  be  a  lock-up  house.  If  there  were  any 
house  named,  which  was  safe  and  convenient,  I  think 
the  officer  would  not  be  justified  in  refusing.  Then  it 
is  said,  that  there  was  a  miscarriage  on  the  part  of 
the  jury,  they  having  found  that  she  consented  to  go 
to  Levj/^s  house,  whereas  she  only  went  to  avoid  a 
worse  evil.  She  was  under  arrest ;  and  it  is  said  that  a 
choice  was  allowed  her  only  between  going  to  Letn/s 
house  and  another.  It  was  a  question  for  the  jury,  whe- 
ther she  chose  freely ;  her  choosing  in  order  to  avoid 
prison  could  not  make  it  less  a  free  choice.  The  jury 
therefore  were  justified.  They  had  to  inquire  as  to  the 
consent,  not  of  a  party  who  could  go  at  large,  but  of 
one  who  was  to  be  confined  in  some  place  or  other. 
Then  comes  the  important  question  upon  the  record. 

3  S  4  It 
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1836.      It  is  said  that  the  plaintiff  could  not  divest  herself  of 

"7  her  own  remedy  ;  that,  if  she  did  not  expressly  refuse 

Silk 

against  to  nominate  a  house,  her  consent  to  go  to  prison  came 
to  nothmg;  for  that  there  was  no  power  to  take  her 
thither,  in  the  absence  of  such  a  refusal.  But  the 
question  is,  whether  this  plea  be  not  equivalent  to  an 
allegation  of  her  having  refused  to  go  to  a  house 
nominated  by  herself.  Suppose  the  officer  to  say,  I 
will  not  now  take  you  to  prison;  I  will  compel  you 
to  stay  here.  What  right  could  he  have  to  insist  on 
that?  Or  why  was  he  to  incur  the  expense  of  her  re- 
maining at  Levy^s  house,  after  she  had  desired  to  quit 
it  ?  She  refuses  to  remain  at  the  house  which  she  has 
nominated ;  that  is  the  same  as  if  she  refused  to  nomi- 

,  nate.    The  plea  therefore  is  good. 

LiTTLEDALE  J.  I  am  of  Opinion  that  this  rule  must 
be  discharged.  As  to  the  question,  whether  the  ver- 
dict was  against  the  evidence,  the  question  for  the  jury 
was  whether  the  plaintiff  consented  to  go  to  Levi/s 
house.  It  was  not  necessary  that  she  should  use  any 
particular  form  of  consent.  But  it  is  said  that  she  had 
no  choice,  and  that,  therefore,  she  did  not  consent.  She 
proposed  to  go  to  the  house  of  her  own  attorney.  I 
think,  as  the  learned  Judge  said  to  the  jury,  that  the 
sheriff  has  so  far  the  control  as  to  be  entitled  to  make 
a  reasonable  objection.  And  it  seems  to  me  that  the 
attorney's  house  is  not  a  safe  and  convenient  house ; 
for,  if  the  prisoner's  friends  know  that  the  prisoner  is 
at  a  place  to  which  they  have  access,  they  may  attempt 
a  rescue  :  whereas,  if  the  prisoner  be  taken  to  the  house 
»  of  a  disinterested  person,  that  may  be  as  convenient  as 

a  lock-up  house.    But,  in  fact,  it  does  not  appear  that 

the 
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the  plaintiff  asked  to  go  to  the  attorney's  house  for  the  1836. 
purpose  of  remaining  there  during  the  twenty-four  "siuT 
hours.    She  seems  to  have  wanted  only  to  consult  him.  against- 
And,  though  the  attorney  might  be  willing  to  give  her 
advice  upon  her  going  to  the  house,  yet,  on  the  whole, 
I  do  not  think  the  sheriff  was  bound  to  assent  to  the 
proposal.    Then  two  other  houses  were  discussed  ;  and, 
of  these,  she  seems  to  have  preferred  Lem/'s,  She  named 
none  herself:  the  officer  named  both.  I  think  the  jury 
were  warranted  in  their  verdict.    As  to  the  direction  to 
the  jury,  the  principal  objection  seems  to  be,  that  the 
learned  Judge  intimated  that  the  sheriff  might  nominate 
the  house.     But  I  do  not  consider  that  what  he  said 
amounted  to  that.    Then  as  to  the  question  on  the 
record.    The  declaration  is  quite  proper.   On  the  plea, 
the  question  arises  whether  it  is  a  sufficient  answer 
to  the  declaration,  that  the  plaintiff,  being  informed 
that  she  might  nominate  a  house,  chose  Letn/*s  house, 
and  afterwards  requested  to  be  taken  thence  to  prison, 
it  not  being  alleged  that  she  refused  to  nominate  a 
house.    Does  the  plea  falsify  her  non-refusal?  Did 
she,  upon  the  statement  in  this  record,  refuse  ?  She 
does  refuse^  if  she  desire  to  be  taken  to  prison  from  the 
house  which  she  has  nominated.    The  plea  therefore 
falsifies  the  non-refusal  sufficiently.    Then  it  is  argued 
that,  in  several  cases,  this  Court  has  kept  a  strict  watch, 
and  rightly,  to  secure  its  own  rules  being  attended  to 
for  the  protection  of  prisoners.    But  this  is  an  action 
upon  the  statute;  and  it  is  answered  by  shewing  that 
the  party  was  taken  to  the  house  named  by  herself, 
and  thence,  at  her  own  request,  to  prison.  Under 
the  rules  of  this  Court,  it  is  said,  a  prisoner  has  not 
been  allowed  to  waive  his -owfr  rights.  -  That  qtrcstion 

does 
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1836.  does  not  arise  here.  Under  the  statute,  a  prisoner  may 
""^  abandon  his  right  to  nominate  a  house,  and,  if  he  do 

against      abandon  it,  he  is  to  go  to  gaol.    The  plea  is  therefore 

HUMPHERT. 

good. 

Patteson  J.    I  think  this  rule  must  be  discharged. 
The  only  question  for  the  jury  was,  whether  the  Plain- 
tiff consented  to  go  to  Levj/s  house.  It  is  admitted  that 
she  was  informed  that  she  had  a  right  to  nominate. 
But,  Mr.  Knowles  says,  the  finding  of  the  jury,  that 
the  Plaintiff  consented  to  go  to  Lev7/^s,  is  against  the 
evidence;  not  because  she  was  removed,  and  resisted 
the  removal  by  force  (and  that,  indeed,  is  not  necessary), 
but  because  she  did  not  go  to  Le*oy\  house  till  she  had 
found  that  the  officer  would  not  take  her  to  a  house 
which  she  had  named.    That  assumes  the  fact  that  she 
had  named  some  safe  and  convenient  dwelling  house. 
But  this  assumption  is  not  justified  by  a  fair  construc- 
tion of  the  evidence.     She  does  not  appear  to  have 
required  to  go  to  Copeland's  house,  as  a  house  to 
stay  at,  but  because  she  wanted  to  consult  him.  For 
what  is  the  answer  made,  when  she  desired  to  go 
thither  ?    One  of  the  men  said,  "  We  should  have 
enough  to  do,  if  we  took  prisoners  all  over  the  town." 
It  is  clear  that  officers  are  not  bound  to  take  prisoners 
to  every  house  to  which  they  wish  to  go  for  any  purpose 
whatever,  but  only  to  a  safe  and  convenient  dwelling 
house,  for  the  purpose  of  their  remaining  there  during 
the  twenty-four  hours.    And  the  Plaintiff  did  not  re- 
quire to  go  50  to  Copeland's,    There  was,  therefore,  so 
far,  no  constraint ;  for  she  had  named  no  house.  Then 
the  officer's  own  house  is  proposed ;  but  it  was  said  that 
that  was  too  far  from  Morland's  house,  and,  therefore, 

not 
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not  likely  to  be  convenient.  Then  she  was  told  that  Letn/s  1836. 
house  was  near,  and  she  did  not  refuse  this.  The  verdict  ' 

Silk 

is,  therefore,  not  against  the  evidence.  But  it  is  con-  ^  against 
tended  that  there  was  a  misdirection.  I  cannot  see 
that  there  was.  The  substance  of  the  direction  seems 
to  have  been,  that  the  jury  must  be  satisfied  with  the 
proof  of  such  consent  as  would  be  given,  not  by  a  per- 
son who  had  the  choice  of  staying  at  home,  but  by  one 
who  must,  at  any  rate,  be  kept  in  safe  custody.  That 
is  perfectly  correct.  It  is  also  perfectly  correct  to  say 
that  the  officer  ought  to  have  a  voice  in  choosing  the 
house.  If  not,  a  house  might  be  chosen  where  a  rescue 
was  easy.  Then  as  to  judgment  non  obstante  veredicto. 
It  is  on  the  record  that  the  defendants  told  the  plaintiff 
that  she  might  be  carried  to  a  safe  and  convenient  dwel- 
ling  house,  that  she,  thereupon,  consented  to  go  to 
Leixi/s  house  (which  is  the  same  as  if  she  had  nominated 
that  house),  and  that  she  requested  to  be  taken  from 
thence  to  prison.  Thus  she  countermanded,  as  it  were, 
her  previous  nomination.  It  is  said  that  the  condition 
of  a  prisoner,  with  regard  to  the  statute,  is  like  his  con- 
dition with  regard  to  the  rule  of  Court,  which  was  re- 
ferred to,  and  that  he  cannot  waive  his  right.  In  some 
sense,  I  agree  to  that.  Perhaps  it  might  not  be  sufficient 
for  a  prisoner  to  say,  "  I  know  the  act ;  but  I  do  not  wish 
to  avail  myself  of  it;"  though,  indeed,  it  might  be  said, 
that  even  this  was  very  like  a  refusal  to  nominate :  it  is, 
however,  difficult  to  say  that  a  prisoner  can  waive 
the  benefit  of  the  act.  But  the  act  leaves  him  an 
option.  It  enacts  merely  that  he  shall  not  be  taken 
to  prison  within  the  time  unless  he  refuse  to  be  carried 
to  a  house  of  his  own  nomination.  He  may  refuse  in 
many  ways.    He  may  nominate  and  then  refuse  to  go : 

or 
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1836.  or  he  may  refuse  to  nominate;  or  he  may  nominate  and 
~  ffo,  and  then  refuse  to  stay.    The  last  is  the  case  now 

Silk  ° 

against      before  us ;  and  it  is,  in  effect,  a  refusal  to  nominate. 

HUMPHERY. 

As  to  the  question,  whether  the  record  shews  that  the 
plaintiff  is  a  party  aggrieved,  I  need  not  discuss  it.  If 
the  plea  be  bad,  she  is  a  party  aggrieved :  if  it  be  good, 
she  is  not. 


Coleridge  J.  I  think  the  verdict  should  not  be  dis- 
turbed. It  is  contended  that  the  prisoner  did  not  con- 
sent to  go  to  Levi/s  house  till  her  reasonable  request 
to  go  to  Copeland^s  was  refused.  But  she  never 
dreamed  of  going  to  Copeland's  as  an  intermediate 
house  to  stay  at  till  her  going  to  prison.  Copeland  was 
sent  for  by  her,  and  would  not  come,  but  sent  her  a 
message,  proposing  that  she  should  come  to  him.  The 
answer,  given  to  the  request  which  she  thereupon  made, 
shews  the  real  effect  of  that  request.  That  being  so, 
she  had  not  nominated  a  safe  and  convenient  dwelling 
house.  The  officer  then  names  two,  and  suggests,  as  a 
reason  for  her  preferring  Levi/s  house,  that  it  is  nearer 
to  Morland's,  and  one  from  which  she  may  send 
to  her  friends.  Then  the  officer  says  she  went  wil- 
lingly. And  she  therefore  consented,  in  the  only  sense 
in  which  the  issue  can  be  understood.  It  would  not 
have  been  a  consent,  in  the  case  of  a  perfectly  free 
person ;  but,  keeping  in  view  her  situation,  it  appears 
from  the  evidence  on  both  sides  that  she  went  of  her 
free  will.  As  to  the  supposed  misdirection,  I  have  no 
I  note  of  what  I  said,  the  day  happening  to  be  one  on 

which,  owing  to  the  state  of  business,  I  was  pressed 
for  time,  and  could  not  take  a  note,  as  I  usually  do. 
But,  with  respect  to  the  remark  that  the  sheriff  is  in- 
titled 
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titled  to  have  a  voice  in  the  selection  of  the  house,  I  1836. 

adhere  to  it.    It  is  to  be  safe  ;  that  is,  safe  for  the  "7 

^^^^ 

sheriff,  not  the  prisoner.    As  to  the  plea,  I  think  it  against 

HUMPHERY. 

scarcely  admits  of  a  question.  The  Plaintiff  is  in- 
formed that  she  may  be  carried  to  a  safe  and  convenient 
dwelling  house  of  her  own  nomination  ;  she  consents 
and  agrees  to  go  to  Lern/^s  house :  when  she  is  there, 
the  defendants  offer  to  let  her  remain  for  the  rest  of 
the  twenty-four  hours ;  she  refuses,  and  requests  to  go 
to  prison.  If  that  be  not  a  good  answer,  in  what  a 
condition  are  sheriffs  placed  ?  Would  the  officer  have 
been  justified  in  keeping  the  plaintiff  at  Levi/^s  house  ? 
If  not,  the  plea  is  an  answer. 

Rule  discharged. 


MoRTiN  against  Burge.  Sl^nf 

THIS  cause  came  on  to  be  tried  at  the  Maidstone  On     trial  of 
a  cause,  a  ver- 

Spring  assizes,  1835,  when  a  verdict  was  taken  for  diet  was  taken 

for  3000/.  sub- 

the  plaintiff,  damages  3000/.,  costs  405.,  subject  to  the  ject  to  a  re- 

.  ference  the 

award  of  an  arbitrator,  who  was  empowered  to  direct  arbitrator  to 

a  verdict  to  be  entered  for  the  plaintiff  or  defendant,  as  fbr^pLintSr^o? 

he  should  think  proper,  and  to  whom  all  matters  in  he^sbould'think 

difference  between  the  parties  were  referred,  to  order  P^'op^r; 

to  determine 

and  determine  what  he  should  think  fit  to  be  done  by      matters  in 

difference, 

either  of  them  respecting  the  matters  in  dispute.    Each  except  as  to 

costs,  the  set- 
party  was  to  pay  his  own  costs  of  the  cause  and  refer-  tlement  of 

ence,  and  the  expenses  of  the  award  in  equal  moieties;  vided  forby  the 

order  of  re- 
ference. The 

'  arbitrator  directed  a  verdict  to  be  entered  for  plaintiff,  (not  saying  for  how  much,)  and  that 
_,jj^^efendant  should,  at  a  time  and  place  named,  pay  plaintiff  or  his  attorney  260^. : 
\.  .  Held,  an  uncertain  award. 


and 
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and  power  was  given  to  the  arbitrator  to  enlarge  thfe 
time  for  making  his  award.  The  arbitrator  made  and 
published  his  award,  dated  9th  of  December  1835,  and, 
after  reciting  the  order,  and  certain  enlargements  of 
the  time,  he  awarded  as  follows :  —  "  That  a  verdict 
shall  be  entered  in  the  said  cause  for  the  plaintiff ;  and 
that  the  said  George  Burge  shall  and  do,  on  the  19th 
day  of  December  instant,  between  the  hours "  &c.  "  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas 
MortinoY  his  attorney,  at"  &c.,  "  the  sum  of 260/.  12s.  6d, 
of  lawful  money  of  Great  Britain,  In  witness  "  &c. 
A  rule  was  obtained  in  the  next  term,  January  29th, 
for  setting  aside  the  award,  on  the  grounds,  first,  that 
the  time  for  making  it  had  not  been  properly  enlarged ; 
and,  secondly,  that  the  award  was  uncertain. 

Piatt  and  Channell  now  shewed  cause.  First,  no 
objection  can  be  urged  which  does  not  appear  on  the 
face  of  the  award,  the  application  not  having  been  made 
within  the  first  four  days  of  the  term  after  the  award 
was  published.  \_Littledale  J.  For  many  years  after  I 
came  to  the  bar,  no  objection  of  this  kind  was  heard  of. 
I  do  not  think  there  is  any  such  rule  on  the  subject 
as  the  plaintiff  would  insist  upon.]  Raisosthorn  v.  Ar- 
nold {a)  shews  the  practice  on  the  subject.  The  award 
itself  is  sufficiently  certain,  when  read  in  connection 
with  the  order  of  reference.  No  discretion  is  given  to 
the  arbitrator  as  to  costs.  Nothing  appears  to  which 
his  direction,  for  the  payment  of  260/.  125,  Qd,^  can 
apply,  except  the  amount  of  the  verdict. 

(a)  SB.^C.  629.  See  Macarthur  v.  Campbell,  5  B.  ^  Ad.  51S,  2  A. 
^  E.  52. ;  Alletibi/  v.  Proudlock,  4  Dowl.  P.  C.  54. 

Ogle, 


1836. 


MORTIN 

against 

BURG£. 
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Ogle,  contra.  The  reference  is  of  the  cause  and  all 
matters  of  difference.  The  verdict  was  taken  for  3000/. 
Consistently  with  this  award  it  might  be  meant  that 
the  verdict  should  stand  for  that  sum,  and  260/.  125.  Gd, 
be  paid  for  the  other  matters  in  diiFerence.  If  it  was 
to  be  paid  as  recovered  by  the  verdict,  the  arbitrator 
ought  not  to  have  fixed  a  day  for  the  payment. 

Lord  Denman  C.  J.  I  am  at  a  loss  to  say,  upon  this 
award,  whether  the  arbitrator  meant  that  the  260/.  125. 6d, 
should  be  substituted  for  the  nominal  verdict  taken,  or 
be  paid  in  respect  of  matters  in  difference.  I  think  the 
award  cannot  be  supported. 

LiTTLEDALE  J.  The  arbitrator  should  have  stated 
for  what  sum  the  verdict  was  to  be  entered.  He  very 
likely  meant  that  it  should  be  for  260/.  125.  6d,i  but 
that  is  surmise.    The  rule  must  be  absolute. 

Rule  absolute  (a). 

(a)  Patteson  QXi^L  Coleridge  Js.  had  left  the  Court. 
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Saturday^ 
May  7th. 


The  King  against  The  Lords  Commissioners 
of  the  Treasury. 

In  re  Smyth. 


'JpHE  Court  having,  in  Michaelmas  term  last,  made  a 
rule  absolute  for  a  mandamus  to  the  Lords  Com- 
missioners of  the  Treasury  to  issue  a  minute,  directing 
payment  to  W.  C,  Smyth  of  his  arrears  of  pension  from 
April  5th  1826  to  October  lOth  1835  a  copy  of  the 
rule  was  served  on  the  solicitor  of  the  Treasury,  and 
the  Lords  Commissioners  paid  the  arrears,  and  con- 
tinued paying  the  pension  down  to  the  5th  of  April 
1836.  On  the  9th  of  Aprils  the  assistant  secretary  of 
the  Treasury  wrote  to  Mr.  Smyth  as  follows  :  — 
«  Sir, 

"  The  Lords  Commissioners  of  his  Majesty's  Trea- 
sury having  had  before  them  the  minute  of  this  Board, 
of  6th  October  1826,  in  which  their  Lordships  ex- 
pressed their  opinion  that,  under  the  circumstances 
therein  stated,  a  vote  should  be  submitted  to  parliament 
for  granting  to  you  a  retired  allowance  of  166/.  per 
annum,  and  having  also  fully  considered  your  whole 
case  and  conduct  with  reference  to  your  proceedings 
against  the  paymasters  of  Exchequer  bills  and  this 
board,  I  am  commanded  by  their  Lordships  to  acquaint 
under  the  above  you  that,  being  of  opinion  that  the  directions  of  that 

circumstances, 

this  Court  refused  a  mandamus  calling  on  the  Lords  of  the  Treasury  to  restore  such 
minute  to  their  books,  and  to  submit  an  application  to  parliament,  in  the  estimates  for  the 
current  year,  for  a  grant  on  account  of  the  allowance  sanctioned  by  such  minute. 

(a)  Rex  V.  The  Lords  Commissioners  of  the  Treasury ^  p.  286,  ante. 

minute 


A  party  to 
whom  a  super- 
annuation al- 
lowance has 
been  granted 
in  pursuance 
of  a  Treasury 
minute,  ac- 
cording to 
Stat.  50  G.  3. 
c.  117.,  in 
respect  of  an 
office  held 
during  plea- 
sure, has  no 
vested  interest 
in  such  allow- 
ance ;  but  the 
minute  may  be 
revoked  at  will 
by  the  Lords 
of  the  Trea- 
sury. 

Although 
such  party 
contributed  to 
the  superan- 
nuation fund 
under  stat. 
3  G.  4.  c.  113., 
while  the 
clauses  as  to 
such  contri- 
bution were  in 
force. 

Where  a 
Treasury 
minute  had 
been  revoked 
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minute  should  be  revoked,  and  that  no  application 
should  be  submitted  to  parliament  for  a  grant  on  this 
account  in  the  estimates  for  the  present  year,  their 
Lordships  have  directed  those  estimates  to  be  prepared 
accordingly,  omitting  therefrom  the  sum  heretofore  in- 
cluded on  account  of  that  allowance. 

"  I  am.  Sir,"  &c. 


1836. 

The  King 
against 
Lords  of 
Treasury. 
In  re  Smyth. 


In  this  term,  April  26th,  J.  Jervis  obtained  a  rule  nisi 
for  a  mandamus  to  the  Lords  Commissioners  to  restore 
to  its  place  in  the  minute  book  of  the  Treasury  the 
minute  made  therein  on  or  about  the  6th  day  of  October 
1826,  in  which  the  then  Lords  of  the  Treasury  ex- 
pressed their  opinion  that,  under  the  circumstances 
therein  stated,  a  vote  should  be  submitted  to  parliament 
for  granting  to  the  said  William  Carmichael  Smyth  a 
retired  allowance  at  the  rate  of  166/.  per  annum,  and 
to  submit  an  application  to  parliament  for  a  grant  on 
this  account,  in  the  estimates  for  the  present  year. 

The  affidavit  of  W.  C,  Smyth,  on  which  the  rule  was 
obtained,  set  forth  the  facts  detailed  on  the  former  ap- 
plication, down  to  Mr.  Anson^s  last  letter,  with  the  ad- 
ditional matter  stated  above;  and  Mr.  Smyth  added 
that,  as  long  as  he  enjoyed  the  office  of  Paymaster  of 
Exchequer  bills,  he  regularly  paid  a  portion  of  his 
salary  to  the  superannuation  fund  created  by  stat. 
3  G.  4.  c.  113. 

An  affidavit  in  opposition  to  the  rule,  by  Mr.  Urvwin, 
clerk  in  the  Treasury,  set  forth  a  minute  of  the  Treasury 
board,  March  29th,  1836,  in  pursuance  of  which  the 
letter  of  April  9th  was  written,  and  which,  after  referring 
to  the  minute  of  October  6th,  1826  (for  recommending 

Vol.  IV.  3T  the 
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1836.      the  grant  of  a  pension  to  Mr.  Smyth),  proceeds  as 
follows:- 

^gainst^         <e  My  Lords  having  fully  considered  the  whole  case 

Treasury.  and  conduct  of  Mr.  Carmichael  Smyth,  with  reference  to 
In  re  Smyth. 

his  proceedings  affecting  the  paymasters  of  Exchequer 
bills,  and  this  board,  their  Lordships  are  of  opinion  that 
the  directions  of  that  minute  should  be  revoked,  and 
that  no  application  should  be  submitted  to  parliament 
for  a  grant  on  his  account  in  the  estimates  for  the 
ensuing  year,  about  to  be  laid  on  the  table  of  the 
House  of  Commons.  My  Lords  have  therefore  to 
desire  that  the  estimates  may  be  prepared  accordingly, 
by  omitting  therefrom  the  sum  heretofore  included  on 
account  of  that  allowance.  Acquaint  Mr.  Carmichael 
Smyth  accordingly." 

It  was  also  stated  by  Mr.  Wood,  an  accountant  in  the 
Exchequer  bill  office,  that  all  such  portions  of  Mr. 
SmytNs  salary  as  had  been  deducted,  and  contributed 
to  the  superannuation  fund,  had,  as  the  deponent  be- 
lieved, been  repaid  to  Smyth  on  or  about  February  3d, 
1825,  in  pursuance  of  stat.  5  G.  4.  c.  104.  s.  3. 

Sir  John  Campbell,  Attorney-General  (with  whom 
was  Wightman),  now  shewed  cause,  and  contended  that 
the  Court  had  no  authority  to  issue  the  mandamus 
as  prayed.  And  he  referred  to  Smyth  v.  Latham  {a). 
The  Court  called  upon 


J.  Jervis  and  Welsby  in  support  of  the  rule.  Smyth  v. 
Latham  {a)  decided  that  the  plaintiff  was  removable  at 
pleasure  from  his  office  of  paymaster,  by  the  Lords 


:  (a)  1  Cro.  cSf  M.  547.     3  Ti/rwfi.  509: 


of 
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of  the  Treasur3\  But  the  question  here  is  whether, 
after  he  has  been  so  removed,  and  a  pension  has  been 
granted  him  pursuant  to  act  of  parliament,  the  Lords 
of  the  Treasury  can  strike  him  off  the  pension  list. 
[Lord  Denman  C.  J.  What  right  have  we  to  tell  any 
man  that  he  shall,  as  a  member  of  parliament,  do  such 
and  such  things?]  The  application  is,  that  Mr.  Smyth^s 
name  may  be  put  into  the  estimates.  When  they  are 
presented,  parliament  will  deal  with  them  as  it  thinks 
proper.  \_CoIeridge  J.  What  power  have  we  to  make  any 
one  submit  estimates  at  all  ?]  Stat.  50  G.  3.  c,  117.  {a) 
restrained  the  discretion  formerly  exercised  as  to  the 
allowance  of  pensions,  by  the  enactments,  in  sect.  1., 
for  laying  before  parliament  the  annual  increase  and 
diminution,  with  the  grounds,  and  other  circumstances. 
The  exhibiting  of  such  accounts,  with  respect,  among 
other  things,  to  the  superannuation  allowances,  became 
then  a  statutory  duty.  Stat.  3  G.  4.  c.  113.  («),  which 
directs  payments  to  be  made  out  of  salaries,  in  certain 
proportions,  to  raise  a  superannuation  fund,  recognizes 
a  title,  in  the  persons  making  such  payments,  to  the  al- 
lowances out  of  the  fund.  Sect.  1  recites  the  necessity 
of  reducing  some  of  the  superannuation  allowances  grant- 
able  by  the  previous  act.  No  statutory  provision  would 
have  been  requisite  for  that  purpose,  if  the  Lords  of 
the  Treasury  had  had  the  discretionary  power  now  con- 
tended for.  The  recital  speaks  of  persons  "  holding  situ- 
ations entitling  them  to  have  such  allowances  granted  to 
them."  Sect.  3  enacts  that,  from  and  after  5th  July  1 822, 
no  superannuation  allowance  shall  be  granted  unless  by 
the  King  in  council,  or  the  Treasury ;  and,  by  sect.  4., 
no  such  grant  is  to  be  made  except  under  certain  con- 


1836. 

The  King 
against 
Lords  of 
Treasury. 
In  re  SiMyxH. 


(a)  See  stat.  4  &  5  W.  4.  c.  24. 
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ditions  as  to  age,  certificate  of  infirmity  and  services,  of 
service  performed  to  the  satisfaction  of  the  Lords  of  the 
Admiralty  or  Treasury,  to  be  testified  by  their  minute* 
Discretion  being  thus  taken  away  as  to  granting  allow- 
ances, it  cannot  be  supposed  to  continue  as  to  withhold- 
ing them*  Sect,  6  requires  an  account  to  be  made  up 
to  every  5th  of  January^  and  laid  before  parliament,  of 
the  total  amount  of  superannuation  allowances  payable 
on  the  5th  of  January  preceding,  the  names  of  persons 
receiving  such  allowance  who  have  died  during  the 
year,  and  the  amount  of  allowance  payable  to  every 
such  person,  and  the  name  of  every  person  to  whom  a 
superannuation  allowance  has  been  granted  during  the 
year,  and  the  annual  amount  of  such  allowance.  Sec- 
tions 9  to  12,  which  provide  for  contributions  to  the 
superannuation  fund,  and  for  making  certain  stated 
deductions  for  the  fund  from  all  salaries  in  respect  of 
which  superannuation  allowances  may  be  granted,  shew 
that  the  legislature  contemplated  a  vested  right  in  the 
allowances.  Where  it  is  intended  to  give  a  discretionary 
power,  that  power  is  given  in  express  words,  as  in  the 
latter  clause  of  sect.  14.  It  is  true  that,  by  stat.  5  G.  4. 
c,  104.,  the  enactments  of  3  G.  4.  c,  113.,  as  to  deduc- 
tions and  contributions  for  a  superannuation  fund,  are 
repealed,  and  it  is  ordered  that  the  contributions  already 
made  shall  be  repaid ;  but  that  does  not  take  away  the 
vested  right  which  the  contributors  had  acquired  in  their 
allowances.  The  party  now  applying  has,  therefore,  a 
legal  right ;  and  he  has  no  remedy  but  by  the  present 
course.  Unless  his  name  be  in  some  manner  inserted 
in  the  estimates,  his  case  cannot  be  considered  by  par- 
liament. It  is  the  duty  of  the  commissioners  to  make 
the  minute ;  it  is,  incidentally,  their  duty  to  lay  the  name 
of  the  party  before  parliament,  though  they  may  not  be 

compellable 
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compellable  to  add  any  statement  of  reasons.  The 
grounds  (as  far  as  they  appear)  for  the  proceeding  taken 
by  the  Treasury  are  in  part  such  as  the  Court  has 
already  deemed  insufficient  for  withholding  the  pension. 
\_Patteson  J.  We  decided  nothing  in  the  former  case 
respecting  the  title  to  this  pension.  We  held  only  that 
the  party  was  entitled  to  have  a  sum  of  money  which 
the  Lords  Commissioners  had  admitted  to  be  in  their 
hands  for  his  use.] 


18S6. 


The  King 

against 
Lords  of 
Treasury. 
In  re  Smyth, 


Sir  John  Campbell,  Attorney-General,  contended,  in 
answer,  that  the  statutes  referred  to  were  all  in  restraint 
of  the  power  of  the  Crown  to  grant  pensions ;  and  the 
pensions  granted  by  the  Crown,  before  those  statutes, 
were  during  pleasure,  not  for  life.  He  also  referred  to 
Gidley  v.  Lord  P aimer ston  [a]. 

Lord  Denman  C.  J.,  (stopping  Sir  J.  Campbell), 
There  is  not  the  smallest  foundation  for  this  motion. 
The  party  applying  'should  have  shewn  some  words,  in 
one  of  the  statutes,  requiring  the  Lords  of  the  Treasury 
to  do  the  particular  acts  insisted  upon.  But  he  has 
failed  to  point  out  any  such  words.  It  does  not  appear 
that  the  grant  which  it  was  resolved,  by  the  minute  of 
1 826,  to  lay  before  parliament,  was  not  altogether  a  grant 
during  pleasure,  and  revocable  the  day  after.  If  so,  it 
would  be  absurd  to  require  that  the  board  should  recal 
that  act  of  revocation  in  which  they  had  exercised  the  dis- 
cretion that  belonged  to  them.  The  first  branch  of  the 
rule  before  us  is,  that  the  Lords  Commissioners  should  be 
called  upon  to  restore  to  the  minute  book  of  the  Treasury 
the  minute  of  October  6th,  1826,  expressing  their  opinion 


{a)  3B.<^B.  275. 
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that  a  vote  should  be  submitted  to  parliament  for  grant- 
ing Mr.  Smyth  a  retired  allowance.  For  this  no  ground 
is  laid.  If  the  Lords  Commissioners  had  an  option  then 
to  decide  whether  or  not  a  vote  on  this  subject  should 
be  placed  before  parliament,  it  is  equally  in  their  dis- 
cretion now  to  say  that,  under  present  circumstances,  no 
such  vote  shall  be  submitted.  I  do  not  say  whether  the 
Court  has  any  power  to  issue  a  mandamus  for  the  pur- 
pose of  interfering  with  the  books  of  the  Treasury. 
Here,  at  any  rate,  it  has  not.  The  second  branch 
of  the  rule  is  for  calling  on  the  Lords  Commissioners  to 
submit  an  application  to  parliament  for  a  grant  on 
account  of  this  pension,  in  the  estimates  for  the  present 
year.  What  power  we  have  to  call  upon  them  to  sub- 
mit a  vote  to  parliament,  I  cannot  see.  I  can  draw  no 
such  inference  in  favour  of  the  vested  right  which  has 
been  insisted  upon,  from  the  language  of  stat.  3  G.  4. 
c.  113.  The  superannuation  allowance  seems  to  me  to 
be  held  on  the  same  tenure  as  the  office  itself,  namely, 
during  pleasure.  I  cannot  discover  in  the  sixth  section 
any  ground  for  requiring  this  vote  to  be  submitted.  It 
•enacts  that  the  total  amount  of  superannuation  allow- 
ances shall  be  annually  laid  before  parliament;  but  that 
does  not  affect  the  question,  what  the  amount  shall  be  ? 
It  is  not  even  required  that  the  names  of  those  entitled 
to  allowances  shall  be  annually  submitted.  The  names 
of  which  the  insertion  is  required  are  those  of  the 


persons. 


allowances,   who  have  died,  and 


the  persons  to  whom  allowances  have  been  granted, 
during  the  year.  At  all  events  this  does  not  vary  the 
tenure  on  which  the  allowance  is  held.  We  cannot 
say,  because  a  person's  name  was  once  held  fit  to  be 
submitted  to  parliament  for  an  allowance,  that  such 
allowance  shall  be  submitted  in  the  estimates  now. 

These 
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These  reasons  render  it  unnecessary  to  enter  into  more 
general  considerations,  which  also  might  possibly  furnish 
an  answer  to  the  present  application. 

LiTTLEDALE  J.  I  am  of  opinion  that  there  was  no 
vested  right  in  this  case,  and  that  the  minute  of  1826 
left  the  Lords  Commissioners  at  liberty,  in  a  future 
year,  to  retain  or  to  strike  out  the  name  of  the  party. 
And,  even  if  they  were  compellable  to  restore  the 
minute,  that  would  not  accomplish  the  object  contem- 
plated, unless  the  party's  name  were  submitted  to  par- 
liament, which  must  be  done,  if  at  all,  under  stat.  3  G.4. 
c.  113.  s.  6.  But  that  section  would  not  compel  the 
Lords  Commissioners  to  mention  this  party's  name, 
even  if  the  minute  were  restored.  We  have  no  autho- 
rity to  require  that  they  shall  submit  the  proposition 
suggested. 
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Patteson  J.  The  application  is  extraordinary  ;  and 
the  party  has  failed  to  lay  any  foundation  for  it.  No 
clause  of  any  act  has  been  cited,  to  shew  that  an  allow- 
ance of  this  kind,  once  granted,  is  to  continue  for  life. 
It  is  held  by  the  same  tenure  as  the  office  itself  was, 
namely,  during  pleasure.  And,  if  the  minute  conferring 
the  pension  did  not  give  a  vested  interest,  none  could 
be  acquired  by  contributing  to  the  superannuation  fund. 
As  to  the  latter  part  of  the  motion,  there  is  nothing  to 
shew  that  the  Lords  Commissioners  have  not  done  all 
that  is  required  of  them  by  stat.  3  G.  4.  c.  113.  s.  6. ; 
and  there  is  no  pretence  for  calling  upon  them  to  make 
the  proposed  application  to  parliament  (a). 

Rule  discharged  (b)* 

(a)  Coleridge  J.  had  left  the  Court.         (6)  See  the  next  two  cases. 
3  T  4 
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Ma^Tth.        The  King  against  The  Lords  Commissioners 

of  the  Treasury. 

In  re  Hand,  Gent.,  One,  &c. 

Under  stats.  RULE  nisi  was  obtained  in  this  term  for  a  man- 

and  s  G.  4.  damus,  Calling  upon  the  Lords  Commissioners  of 

Lonfs  ofthe  ^he  Treasury  to  issue  a  Treasury  minute  or  authority  lo 

no'rruthorTsed  Lords  Commissioners  of  the  Admiralty,  the  trea- 

allowanceTfof  surer  of  the  navy,  or  other  proper  officer,  directing  and 

life.   A  grant  authorising  him  or  them  to  pay,  or  cause  to  be  paid,  to 

of  such  allow-  ^  t    J9  ^  5 

ancemadeby    Robert  Hand  the  arrears  of  his  pension  or  retired 

them  in  general  i  r 

terms  was  sub-  allowance  of  240Z.  per  annum,  from  the  25th  of  De- 

lect  to  the  dis- 
cretion of  par-    cember  1832,  to  the  25th  of  March  1836,  as  granted  to 

vodng  the  sup-  him  by  the  Lords  Commissioners  of  the  Admiralty. 

?o  yearTnd         By  Mr.  Hand's  affidavit,  it  appeared  that  the  office 

was  revocable        sealer  to  the  great  seal  was  granted  to  him,  subject 

by  the  Lords  ^  ^  'J 

of  Treasury.     to  an  existing  life  estate,  by  the  Lord  Chancellor,  in 

And,  where 

the  Lords,  after  1801,  and  Confirmed  to  him  by  patent,  to  be  exercised 

allowance^on  by  himself  or  by  deputy,  for  his  life ;  and  that  he 

of^an^office,'had  entered  upon  the  office,  and  into  the  receipt  of  the  fees 
revoked  the  emoluments,  in  1810.    In  1805,  before  the  date  of 

grant,  but  the  '  ' 

b'en^erro  the  patent,  he  was  appointed  clerk  in  the  navy  pay- 
neously  in-       office,  an  employment  which   required  his  constant 

serted  in  the 

estimates  of  the  attendance.    The  affidavit  then  mentioned  the  passing 

year,  voted  by  i  .  m 

parliament,  and  of  stat.  3  G.  4.  c,  113.,  "  to  amend  an  act  passed  m  the 

appnfprtatLrT  fiftieth  year  of  his  late  Majesty,  for  directing  that  ac- 

refused  to  en^^  couuts  of  increase  and  diminution  of  public  salaries, 

quire  into  the  pensions  and  allowances  should  be  annually  laid  before 

propriety  or  the  ^ 
revocation,  and 

would  not  grant  a  mandamus  to  the  Lords  for  payment  of  the  arrears,  it  being  proved  that 
the  sum  so  voted  had  never  come  to  their  hands,  and  had  been  newly  appropriated  by  a 
later  act  of  parliament. 

parliament, 
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parliament,  and   for  regulating  and  controlling  the 
granting  and  paying  such  salaries,  pensions  and  al- 
lowances ; "  and  it  set  out  sect.  1.  of  the  act,  regulating 
the  future  amount  of  superannuation  allowances,  and 
several  other  sections  (sects.  2  to  7,  and  sects.  10, 
12,  and  15),  fixing  the  artiount,  &c.,  of  such  allowances, 
and  establishing  a  fund  for  paying  them,  by  contribu- 
tions and  deductions  from  salaries.    The  Navy  Pay 
Office  was  one  of  the  departments  included  (by  schedule) 
in  these  provisions.     The  affidavit  also  referred  to 
sects.  1  and  3  of  stat.  5  G.  4.  c.  104.,  which  repealed 
the  former  enactments  as  to  contribution  from  salaries, 
and  directed  that  all  contributions  and  deductions  made 
under  the  previous  act  should  be  refunded.  None, 
however,  had  been  made  from  Handh  salary.    In  Au- 
gust 1832,  the  Lords  of  the  Admiralty,  having  deter- 
mined on  placing  several  clerks  of  the  Navy  Pay  Office, 
and  among  them  Mr.  Hand^  on  superannuation  allow- 
ances, gave  him  notice  that,  in  consequence  of  the 
consolidation  of  the  civil  departments  of  the  navy,  and 
the  abolition  of  his  office,  his  services  were  no  longer 
required,  and  they  had  granted  him  "  a  pension  of 
240/.  per  annum."    Hand  ceased  to  be  a  clerk  from  the 
date  of  the  notice.    His  full  salary,  till  that  time,  was 
400/.  a  year.    In  the  navy  estimates,  laid  before  par- 
liament the  next  year,  (ordered  to  be  printed,  February 
1833),  the  pension  granted  to  Hand  was  inserted  under 
the  head  "  Civil  Pensions  and  Allowances,"  among 
"  Pensions  granted  on  Reduction  of  Office."    It  was 
stated  as  follows  :  — 


Served  Years. 


Pension. 
<^240." 


"  Robert  Hand^  clerk    -    -  27  - 

By  an  appropriation  act,  3  &  4  ?K  4.  c.  96.,  passed 
August  29th,  1833,  it  was  enacted,  in  sect.  10.,  (which, 

with 
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1836.  with  Others  of  the  same  act,  was  referred  to  in  the 
affidavit),  that  out  of  the  supplies  granted  to  his  Majesty 
in  the  then  session  of  parharaent  there  should  be  issued 
and  applied  any  sum  or  sums  of  money,  not  exceeding 
220,342/.,  to  defray  the  charge  of  civil  pensions  and 
allowances  which  should  come  in  course  of  payment 
during  the  year  ending  March  Slst,  1834.  And,  by 
sect  20.,  that  the  supplies  provided  (as  in  the  act  before 
mentioned),  "  shall  not  be  issued  and  applied  to  any 
use,  intent,  or  purpose  whatsoever  other  than  the  uses, 
intents,  and  purposes  before  mentioned,  or  for  the  other 
payments  directed  to  be  satisfied  thereout  by  any  act  or 
acts,  or  any  particular  clause  or  clauses  for  that  purpose 
contained  in  any  other  act  or  acts  of  this  session  of 
parliament."  Hand  received  the  pension  from  the  time 
of  his  retiring  from  the  Navy  Pay  Office  till  the  discon- 
tinuance of  the  pension  as  after  stated. 

By  Stat.  1  &  2  4.  c.  56.  ("  to  establish  a  Court  in 
Bankruptcy  "),  the  Lords  of  the  Treasury  were  enabled 
(sect.  53)  to  grant  compensation  to  certain  officers  of  the 
Lord  Chancellor  and  of  the  Court  of  Chancery,  whose 
fees  would  be  abolished  by  the  operation  of  the  act.  The 
office  of  sealer  to  the  great  seal,  which  Hand  held  then 
and  at  the  time  of  the  present  application,  was  among 
those  included  in  this  enactment ;  and,  in  pursuance  of 
it,  the  Lords  of  the  Treasury,  by  a  minute  of  January 
24th,  1833,  awarded  to  Hand  449/.  per  annum  so  long 
as  he  should  continue  in  office,  the  said  annuity  or  com- 
pensation to  commence  from  January  11th,  1832. 

In  March  1833,  Hand  received  a  letter,  addressed  to 
him  by  direction  of  the  Lords  of  the  Treasury,  wherein, 
after  noticing  the  last-mentioned  grant,  they  stated  that, 
adverting  to  the  fact  of  his  holding  the  said  office  of 

sealer. 
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In  re  Hand. 


sealer,  amounting  in  emolument  to  700^.  per  annum,  1836. 
they  had  thought  proper  to  direct  the  Lords  of  the  ^ 
Admiralty  to  discontinue  the  annual  payment  of  24?0/.  against 

_       ^  Lords  of 

per  annum  made  to  him  from  the  Navy  Pay  Office.  Treasury. 
From  the  date  of  that  letter.  Hand  received  no  further 
payment  on  account  of  the  last-mentioned  annuity  ;  and 
he  now  stated  that  he  was  informed,  and  believed,  "  that 
from  time  to  time  sufficient  sums  of  money  have  been 
voted  by  parliament  to,  and  received  by,  government,  to 
be  appropriated  for  the  payment  of  civil  pensions  granted 
by  the  authority  of  the  government,  out  of  which  they 
could  provide  for  and  pay  to  him,  this  deponent,  the 
arrears  "  of  the  last-mentioned  annuity,  "  without  pre- 
judice to  the  other  demands  on  the  public  service." 
And  that  the  pension  of  449/.  was  granted  for  life 
without  qualification,  and  solely  as  a  compensation  for 
the  fees  of  which  Hand  was  deprived  by  the  establish- 
ment of  the  Court  of  Review. 

On  the  2d  of  December  1835,  Hand  presented  a 
memorial  to  the  Lords  of  the  Treasury,  praying  that 
they  would  reconsider  his  claim,  and  order  the  arrears 
of  his  pension  to  be  paid,  and  the  payments  continued 
for  the  future,  or  that  they  w^ould  refer  the  case  to  the 
law  officers  of  the  Crown.  The  answer  was,  that  it  did 
not  rest  with  the  Treasury  Board  to  direct  compliance 
with  the  prayer  of  the  memorial  for  payment  of  the 
pension.  Hand  afterwards  presented  a  memorial  to  the 
Lords  of  the  Admiralty,  stating  the  above  facts,  and 
ending  with  a  similar  prayer  to  the  above.  The  answer 
was,  that  the  Lords  of  the  Admiralty  did  not  admit  the 
claim,  and  had  no  funds  in  their  possession  which  they 
could  legally  apply  to  meet  it. 

In  opposition  to  the  rule,  Mr.  Briggs,  accountant- 
general 
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1836.      general  of  the  navy,  deposed  that  it  was  part  of  his  duty 
The  King         prepare,  for  the  purpose  of  being  laid  before  par- 
against       laiment,  the  estimates  of  monies  required  for  the  service 

Lords  of 

Treasury.     of  the  naval  department  of  the  kingdom  for  each  finan- 

In  re  Hand.  i-i.  in         -n/r  y 

ciai  year,  which  is  computed  irom  March  31st:  that  in 
such  estimates  the  amount  of  the  sums  voted  in  the 
estimates  of  the  preceding  year  for  superannuations  and 
pensions  is  stated  under  their  respective  heads,  and 
abatements  made  therefrom  to  the  amount  of  such  like 
allowances  as,  during  the  preceding  year,  have  ceased 
to  be  payable,  by  death  or  otherwise :  that  in  the  ac- 
count annually  laid  before  parliament,  as  required  by 
stat.  2  TVe  4!.  c,  40.,  relating  to  the  civil  departments  of 
the  navy  (s.  30.),  the  balance  is  stated  between  the  sum 
appropriated  to  each  head  of  service  for  the  preceding 
year,  and  the  sum  expended  under  such  head  of  service, 
w^hich  balance  is  afterw^ards  reported  to  the  Lords  of 
the  Treasury,  in  order  that  it  may  be  made  available  as 
part  of  the  ways  and  means  of  the  ensuing  financial 
year:  that  the  deponent  was,  by  an  order  of  the 
Lords  of  the  Admiralty,  dated  August  2d,  1832,  di- 
rected to  pay  Hand  the  pension  of  240^. ;  and  that,  by 
an  order  from  them  of  February  1st,  1833,  he  was 
directed  to  cease  paying  it,  and  it  was  accordingly  dis- 
continued :  that  the  estimates  are  prepared  in  January 
of  each  year,  and  that  the  account  therein  contained,  of 
the  amount  of  pensions  which  have  ceased,  is  made  up  to 
the  31st  of  December  preceding;  and  that  consequently, 
notwithstanding  the  last-mentioned  order,  the  amount 
of  Hand^s  pension  of  240^.  was  reckoned  in  the  estimates 
for  the  financial  year  beginning  April  1st,  1833,  and 
was  included  in  the  vote  of  parliament  for  that  year ; 
but  that  the  pension  has  not  been  included  in  any  sub- 
sequent 
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sequent  estimate,  nor  any  money  voted  or  appropriated  1836. 

by  parliament  to  answer  it :  and  that,  although  sufficient  xhe  King 

money  was  appropriated  for  the  payment  of  such  pen-  Lo"ds  of 

sion  from  March  31st,  1833,  to  March  31st,  1834,  yet  Treasury. 

In  re  Hamdi 

the  amount,  being  unpaid,  formed  part  of  the  sum  of 
168,579/.  which  was  placed  at  the  disposal  of  the  Lords 
of  the  Treasury  in  February  1835,  and  became  no 
longer  available  to  or  disposable  by  the  Lords  of  the 
Admiralty.  It  was  further  sworn  by  one  of  the  chief 
clerks  of  the  Treasury,  that,  in  February  1835,  the 
Lords  of  the  Admiralty  made  their  report  to  the  Lords 
of  the  Treasury,  recommending  that  168,579/.,  the 
savings  of  the  grant  for  navy  services  of  the  year  ended 
March  31st,  1834?  (mentioned  in  Briggs's  affidavit), 
should  be  appropriated  as  ways  and  means  for  the 
general  public  service  :  that,  by  direction  of  the  Lords 
of  the  Treasury,  in  an  account  laid  before  parliament, 
March  21st,  1835,  to  shew  the  amount  of  ways  and  means 
of  former  years  which  might  be  considered  as  savings, 
the  last-mentioned  sum  was  included  under  the  head  of 
grants  for  former  years  which  it  was  supposed  would 
not  be  required ;  and  the  sum  was,  with  other  monies, 
appropriated,  by  an  act  of  that  session  of  parliament,  as 
part  of  the  ways  and  means  applicable  to  the  public  ser- 
vice of  the  year  ending  March  31st,  1836. 

Sir  John  Campbell,  Attorney-General,  and  Wighfman, 
now  shewed  cause.  Supposing  that  the  Lords  of  the 
Treasury  are  bound  to  account  for  the  exercise  of  their 
discretion  in  this  case,  the  affidavits  fully  justify  it.  The 
present  application  seems  founded  on  the  decision  in 
Mr.  Smyth's  case  (a)  in  last  Michaehnas  term,  which 

(«)  Bex  V.  The  Lords  of  the  Treasury ^  ante,  p.  286. 

might, 
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might,  if  it  were  necessary  now  to  question  it,  require 
the  reconsideration  of  the  Court.  Steps  would  have 
been  taken  for  bringing  it  before  a  court  of  error,  if  it 
had  been  thought  advisable  under  the  circumstances  to 
contest  the  mandamus.  Nothing  which  had  passed  gave 
Smyth  any  legal  title  to  the  allowance  there  claimed. 
The  vote  of  parliament  was  not  a  grant  to  him,  but  to 
the  King,  to  enable  him  to  pay  such  allowances ;  and,  if 
the  effect  of  the  vote  was  merely  this,  appropriation 
acts,  and  more  especially  acts  in  which  Smyth  was  not 
even  named,  could  not  give  him  any  greater  legal  right. 
The  grant  was  only  a  promise,  not  binding  legally,  nor 
even  morally,  unless  all  conditions  of  the  grant  were 
fulfilled  by  the  party  receiving  it.  The  ground  on 
which  the  Court  proceeded  was,  that  the  Lords  of  the 
Treasury  had  told  Smyth  that  he  might  receive  his 
arrears  from  them.  But  that  could  give  no  legal  right 
if  none  existed  before ;  and  without  such  right  the  party 
could  not  be  entitled  to  a  mandamus.  It  was  held  in 
Gidley  v.  Lord  Palmer sto7i  (a)  that  the  Secretary  at  War 
was  not  liable  to  an  action  for  arrears  of  a  retired  allow- 
ance granted  to  a  clerk  in  the  War-office,  though  such 
arrears  had  been  inserted  in  the  estimates  voted  by  par- 
liament, and  the  money  placed  at  the  disposal  of  the 
Secretary.  Dallas  C.  J.  said  there,  "  The  money  re- 
ceived is  granted  by  the  Crown,  subject  only  to  the  dis- 
position or  control  of  the  Defendant,  as  the  agent  or 
officer  of  the  Crown,  and  responsible  to  the  Crown  for 
the  due  execution  of  the  trust  or  duty  so  committed. 
There  is,  therefore,  no  duty  from  which  the  law  can 
imply  a  promise  to  pay  to  the  testator  during  his  life, 


(a)  3  B.  ^  B.  275. 


or 
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or  to  his  executor  after  iiis  death,  nor  can  money  be  1836. 
said  to  have  been  had  and  received  to  the  use  of  the 

The  King 

testator,  which  money  belonged  to  the  Crown,  being  against 

Lords  of 

received  as  the  money  of  the  Crown,  and  the  party  Treasury, 
receiving  it  being  responsible  only  to  the  Crown  in  his  ^ 
public  character."  The  fallacy  urged  there,  on  behalf 
of  the  plaintiff  (and  which  will  be  relied  upon  here) 
was,  that  the  pension  granted  by  parliament  was  a 
grant  to  the  individual.  If  there  were  such  a  vested 
interest  in  allowances  of  this  kind  as  will  be  alleged  on 
the  other  side,  the  half-pay  of  an  officer  would  be  assign- 
able, though  the  contrary  has  been  held  in  Flarty  v. 
Odium  [a)  and  Lidderdale  v.  The  Duke  of  Montrose  (b). 
There  can  be  no  doubt  that,  before  stat.  50  G.  3.  c.  ]  17., 
the  grant  of  a  superannuation  allowance  would  have 
been  a  grant  during  pleasure.  That  statute  did  not 
make  it  a  grant  for  life.  The  tendency  of  the  clauses 
was  to  restrain  the  power  of  the  Crown  in  making  such 
allowances.  The  same  observation  applies  to  stat. 
3  G.  4.  1 13. ;  and  it  was  held,  in  the  case  just  now  de- 
cided (c),  that  that  statute  did  not  give  a  vested  interest 
in  the  allowance.  No  argument  can  be  drawn  from  sects. 
9,  10,  which  were  repealed  by  stat.  5  G.  4.  c.  104.  Sup- 
posing the  former  decision,  in  favour  of  Mr.  Smyth  (d),  to 
be  maintainable,  it  differs  entirely  from  the  present,  be- 
cause there  the  money  claimed  was  in  the  hands  of  the 
Lords  of  the  Treasury,  and  they  sought,  before  paying  it, 
to  impose  a  condition  which  the  Court  thought  improper. 
Here  there  are  no  funds.  As  to  the  year's  pension 
actually  voted  by  parliament,  if  a  right  to  it  did  at  any 

(a)  3  T.R.  681.  (b)  4  T.  R.  248. 

(c)  Bex  V.  The  Lords  of  the  Treasury  y  Ex  parte  Smyth,  ante,  p.  976. 
{d)  Bex  V.  The  Lords  of  the  Treasury,  ante,  p.  286. 

time 
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1836.      time  exist,  it  was  taken  away  by  the  appropriation  act 
The  King     ^  &  6'      ^'  ^*  ^^")  which  made  it  a  part  of  the  ways 
against      and  means  for  the  year  ending  in  1836.    Stat.  4.  and 

Lords  of 

Treasury.     5  ^4?.'  c,  24.  repeals  Stat.  3  G4.  c,  113.,  but  is  similar 

In  re  Hani>.     .  ^  .  .  .  ,  .  . 

m  many  ot  its  provisions  ;  and  in  sect.  22.  it  recognises 
the  power  of  government  to  make  a  diminution  in  the 
number  and  amount  of  retired  allowances. 


Sir  W,  W.  Follett  and  J.  Jervis,  contra.  The  clerk- 
ship to  which  Mr.  Hand  had  been  appointed  in  the 
Navy  Pay  Office  was  abolished  when  he  had  served 
twenty-seven  years,  and  was  willing  to  continue  his  ser- 
vice. He  was  then  entitled,  under  the  acts  regulating 
pensions,  to  the  retired  allowance  which  was  granted  him. 
He  held  also  a  grant  for  life  of  the  office  of  sealer  to 
the  great  seal ;  that  was  among  certain  offices  which  were 
subjected  to  loss  of  fees,  for  which  loss  the  legislature,  by 
Stat.  1  &  2  4.  c.  56.,  directed  compensation  to  be  made; 
and,  the  profits  being  ascertained,  a  compensation  was 
granted  accordingly.  This  grant  affi^rds  no  ground  in 
justice  for  taking  away  the  other.  The  compensation 
to  Mr.  Hand,  as  sealer,  was  in  respect  of  emoluments 
which  he  derived,  not  from  the  Crown,  but  from  suit- 
ors. Then,  as  to  the  right  of  this  Court  to  interfere. 
The  pension  of  240/.  was  granted  by  a  Treasury  war- 
rant, pursuant  to  statutes  50  G.  S.  c,  II 7.  and  3  G.  4. 
c,  113.  Before  those  acts,  the  King  might  have  charged 
his  revenue  with  a  pension  for  life.  There  is  nothing 
in  the  acts  to  shew  that  a  pension  granted,  as  this  was, 
in  general  terms,  was  revocable,  more  than  it  formerly 
would  have  been.  It  is  said  that  the  office  was  held  at 
pleasure,  and  that  therefore  so  is  the  pension ;  but  there 
is  nothing  to  support  this  latter  position.    At  leasts  if 

the 
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the  pension  be  at  pleasure,  it  is  not  at  the  pleasure  of 
the  Lords  of  the  Treasury.  By  stat.  3  G.  4.  c,  113. 
the  Lords  of  the  Treasury  are  empowered  to  fix  the 
amount  of  allowance  to  be  granted,  in  the  first  instance  : 
that  is  the  extent  to  which  they  may  exercise  a  dis- 
cretion. By  s.  6  of  that  act,  an  account  is  to  be  made 
up  to  the  5th  of  January  in  each  year,  "  specifying  the 
total  amount  of  superannuation  allowances  payable 
under  the  provisions  of  this  act  in  each  department, 
on  the  5th  day  of  January  in  the  preceding  year, 
the  name  of  every  person  receiving  such  allowance 
who  may  have  died  in  the  course  of  the  year,  to- 
gether with  the  annual  amount  of  the  allowance  which 
was  payable  to  such  person,  and  also  the  name  of  every 
person  to  whom  a  superannuation  allowance  may  have 
been  granted  in  the  course  of  the  year,  and  the  annual 
amount  of  such  allowance ;  and  such  account  shall  be 
laid  before  parliament  on  or  before  the  25th  day  of  March 
in  each  year,"  &c.  Thus  the  name  of  the  person,  to 
whom  an  allowance  has  been  granted,  is  to  be  laid  before 
parliament  when  the  grant  takes  place,  but  not  again 
till  his  death ;  and  a  direction  is  given  for  informing 
parliament  of  pensions  ceasing  by  death,  but  not  of 
pensions  discontinued.  It  is,  therefore,  contemplated 
that  the  allowance,  once  granted,  shall  continue  during 
the  party's  life.  There  is  no  reason  for  supposing  that 
pensions,  which  are  compensations  for  past  services, 
were  meant  to  be  discretionary.  As  to  the  particular 
claim  in  this  case,  two  questions  arise.  First,  as  to  the 
sum  actually  voted  and  appropriated  in  1833.  That 
was  a  grant  made  by  parliament  for  an  express  pur- 
pose, and  by  sect.  20  of  the  appropriation  act  of  that 
year  it  is  enacted  that  the  supplies  thereby  granted 
Vol.  IV.  3U  shall 


1836. 


The  King 

against 
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1 836.       shall  not  be  applied  to  any  purpose  other  than  those 
mentioned  in  the  act,  or  in  any  other  act  of  that  session. 

The  King 

against       That  takes  away  any  discretionary  power  that  might  be 

Lords  of 

Treasury.  supposed  to  exist  under  Stat.  3  G,  4.  c.  113.,  of  di- 
n  re  Hand,  jjjjpjgj^jjjg  ^[jg  allowance.  Secondly,  as  to  the  amount 
claimed  for  the  subsequent  years,  it  is  said  that  no 
money  was  voted  for  Handh  pension  during  those  years ; 
but  that  cannot  be  ascertained  from  the  estimates. 
Hand^s  name  would  not  appear  in  them,  at  all  events, 
after  the  first  year ;  but  his  pension  ought  to  have  been 
included  ;  and  it  must  be  presumed,  unless  the  contrary 
appear,  that  those  who  made  up  the  estimates  did  their 
duty  in  this  respect  («).  Could  the  Lords  of  the  Treasury 
say,  in  the  case  of  one  of  the  great  officers  of  state,  as 
for  instance  a  Lord  Chancellor,  that  they  had,  in 
their  discretion,  withdrawn  his  retiring  pension,  and 
appropriated  it  to  the  public  service  in  other  ways  ? 
[Patteson  J.  In  the  case  of  the  Lord- Chancellor  they 
have  no  discretion  as  to  granting  the  pension.]  The 
observation  would  apply  to  other  officers.  Supposing, 
then,  that  the  Lords  of  the  Treasury  have  money  under 
their  control,  out  of  which  this  pension  ought  to  be 
paid,  Gidley  v.  Lord  Palmerston  (b)  is  no  authority  against 
this  application.  The  question  there  was,  whether  a  con- 
tract could  be  presumed ;  here  the  question  is,  whether 
the  Court  will  interfere  by  mandamus  when  public  officers 
have  money  in  their  hands  for  a  certain  specific  purpose, 
and  refuse  to  pay  it  over.  This  involves  the  principle 
of  the  decision  already  come  to  on  Mr.  Smyth^s  first 
application  against  the  Lords  of  the  Treasury.  In 

(a)  There  was  much  discussion  on  this  part  of  the  case,  and  the  Court 
inspected  the  volume  of  estimates  for  1834-5,  which  was  brought  from 
the  House  of  Commons;  but  they  ultimately  remained  satisfied  with  the 
statement  furnished  by  the  affidavits  in  opposition  to  the  rule. 

(6)  8  J?.  ^  J?.  275. 

Ellis 
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Ellis  V.  Earl  Grey  {a)  the  Vice-Chancellor,  on  the  1836. 
application  of  parties  interested,  granted  an  injunction  ~ 
to  restrain  the  Lords  of  the  Treasury  from  paying  com-  ai^ainst 

Lords  of 

pensation  money  awarded  in  respect  of  an  office ;  and  Treasury, 
their  character  as  public  officers  was  held  no  bar  to  the 
application ;  the  Vice-Chancellor  being  of  opinion  that 
the  Lords  of  the  Treasury  were  merely  "conduit  pipes" 
for  payment  of  the  sum  to  the  parties  entitled,  and  were 
in  the  same  situation  with  the  Governor  and.  Company 
of  the  Bank  of  England,  who  are  frequently  prevented 
by  a  Court  of  Equity  from  transferring  stock  or  paying 
dividends,  Rankin  v.  Huskisson  (b)  was  there  cited  as  an 
example  of  a  similar  interference,  by  injunction  against 
the  Commissioners  of  woods  and  forests.  In  Priddy  v. 
Rose  (c),  referred  to  in  Ellis  v.  Earl  Grey  (a),  the  prin- 
ciple now  contended  for  was  recognised  by  the  Master 
of  the  Rolls.  Half  pay  is  not  assignable ;  but  that  is 
because  it  differs  from  a  pension  for  past  services,  being 
in  the  nature  of  a  retaining  fee  for  services  which  may 
be  still  required.  There  is  little  doubt  that  cases  might 
be  found  in  which  pensions  have  been  held  assignable. 
In  Ex  parte  Battine  [d)  it  was  decided  that  a  pension 
enjoyed  by  an  insolvent  might  be  appropriated  to  the 
payment  of  his  creditors,  [luovd.  Denman  C,  3 ,  That 
was  under  an  express  enactment.]  In  the  case  of  the 
Marquis  and  Marchioness  of  WestmeatJi  the  amount  of 
a  pension  was  considered  in  calculating  alimony  (^). 

Lord  Den  MAN  C.  J.  I  think  that  the  case  which  we 
decided  in  last  Michaelmas  term  does  not  apply  here. 

(a)  6  Sim.  214.  {h)  4  Sim,  222. 

(c)  3  Mer.  86.  (rf)  4  B.     Ad.  690. 

{e)  See,  as  to  assignment  of  pensions  and  half  pay,  the  cases  cited  in 
Priddy  v.  Rose,  S  Mer.  86.    Also  Sione  v.  Lidderdale,  2  Anstr.  533. 

3  U  2  In 
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In  that  case  the  Lords  of  the  Treasury  had  stated,  from 
year  to  year,  that  they  had  received  money  on  account 
of  Mr.  Smyth^s  pension,  and  that  it  was  lying  by  them 
for  his  use.    When  he  applied  for  it  he  was  told  that 
it  could  not  be  paid,  unless  upon  conditions,  which  they 
had  no  right  to  impose  if  they  merely  held  the  money 
for  the  use  of  a  party  to  whom  it  had  been  voted.  All 
that  the  Court  said  there  was,  that  the  Lords  of  the 
Treasury  must  make  a  return,  and  shew  why  the  money 
was  not  paid  over.    No  decision  was  given  on  the  point 
of  law.    If  any  thing  in  the  ruling  of  the  Court  was 
wrong,  it  might  have  been  called  in  question  afterwards. 
If  the  case  in  the  Common  Pleas,  which  has  been  re- 
ferred to,  was  in  Mr.  Smyth^s  favour,  we  should  have 
been  glad  to  have  our  attention  called  to  it  on  a  return  to 
the  mandamus.    I  will  only  say  further,  as  to  the  former 
case  here,  that  the  statement  laid  before  us  was  such  as 
made  it  imperative  on  the  Lords  of  the  Treasury  to  ex- 
plain their  refusal.    In  the  present  case  we  are  driven  to 
enquire  whether  the  Lords  of  the  Treasury  had  power 
to  make  a  grant  for  life  of  the  pension  claimed.  It 
appears  to  me  that  they  could  not ;  and  therefore  the 
foundation  of  the  claim  fails.    The  office  was  abolished 
by  a  competent  authority.    The  compensation  was  not 
made  by  way  of  bargain.    The  abolition  was  complete  ; 
and  it  was  for  the  Lords  of  the  Treasury  to  give  an 
equitable  compensation.    It  appears  that  they  made  a 
warrant  for  that  purpose ;  and,  if  they  had  power  to 
grant  a  pension  for  life,  there  might  be  ground  for  the 
position  that  they  had  done  so;  but  I  do  not  find  any 
thing  in  the  acts  of  parliament  to  give  them  such  a 
power.    Mr.  Hand  was  told,  in  August  1832,  that  he 
would  receive  a  pension  in  lieu  of  the  emoluments  of 
the  office  he  then  held  ;  that  is,  that  the  amount  of  such 
'  ,  pension 
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pension  would  be  included  in  the  estimates  laid  before 
parliament  in  the  following  year.  That  was  done  ; 
but  early  in  1833  it  was  revoked.  We  have  no  right 
to  enquire  whether  there  was  reasonable  ground  for 
such  a  proceeding.  He  was  in  fact  told  that  it  would 
take  place.  The  grant  to  him  of  240/.  was  indeed 
included  in  the  estimates  for  1833-4,  and  voted  by 
parliament;  but  I  think  it  has  been  satisfactorily  ex- 
plained that  that  was  a  mistake,  that  the  sum  did  not 
enter  into  account  as  paid,  and  that  the  240/.  was 
altogether  excluded  from  the  estimates  of  the  following 
year.  And  then  it  appears  that  an  unappropriated 
amount,  of  which  this  formed  part,  was  subsequently 
disposed  of  as  part  of  the  ways  and  means.  There 
being  no  power  to  grant  this  pension  for  life,  the  vote 
of  parliament  did  not  bind  the  Treasury  to  continue  it, 
but  only  gave  power  to  the  Crown  to  do  so  :  and  the 
sum  has  now  been  voted  to  another  purpose. 

LiTTLEDALE  J.  The  Lords  of  the  Treasury  had  no 
funds  for  this  pension  but  such  as  might  be  voted  by 
parliament ;  they  could  only  authorise  a  party  to  receive 
an  allowance  for  life  if  such  vote  should  pass,  and  so  long 
as  parliament  should  continue  such  vote.  As  a  pension^ 
they  had  no  power  to  grant  it,  nor  funds  to  charge  it 
upon.  After  they  had  made  this  grant,  they  for  some 
reason  thought  proper  to  revoke  it*  The  estimates 
were  by  that  time  made  up ;  and,  in  consequence,  this 
sum  was  included  in  the  parliamentary  grant  for  the  year. 
But  it  is  explained  that  the  amount  was  afterwards 
thrown,  into  ihe  general  fund  applicable  to  other  ser- 
vices, and  never  reached  the  Lords  of  the  Treasury 
for  the  purpose  in  question.  Under  these  circum- 
stances we  cannot  grant  a  mandamus. 

S  U  3  PatTeson 


1836. 

The  King 
against 
Lords  of 
Treasury. 
In  re  Hand. 
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The  King 
against 
Lords  of 
Treasury. 
In  re  Hand. 


Patteson  J.  I  am  of  the  same  opinion.  I  do  not 
think  ^e  ought  to  enquire  whether  the  Lords  of  the 
Treasury  were  right  or  not  in  revoking  the  warrant  for 
this  pension.  There  is  nothing  in  the  acts  of  parliament 
enabling  them  to  grant  a  pension  specifically  for  life. 
It  is  contended  that  a  mere  grant  would  operate  to  that 
extent  by  implication.  Perhaps  the  legislature  con- 
templated that  the  allowances,  when  granted,  would  so 
continue ;  but  there  is  no  enactment  to  that  effect. 
The  employment  which  this  party  had,  as  a  clerk  in  the 
Navy  Pay  Office,  was  scarcely  an  office  at  all ;  but,  at  any 
rate,  we  cannot  say  that,  because  a  pension  was  granted 
in  respect  of  it,  that  pension  was  for  life.  The  pension 
was  paid  prospectively  from  August  1832,  and  had  been 
revoked  before  it  was  voted  by  parliament.  Even  if 
the  Lords  of  the  Treasury  had  power  to  grant  a  pension 
for  life,  there  was  nothing  in  the  circumstances  of  this 
grant  to  render  it  irrevocable.  The  appearance  of 
Mr.  Hand^s  name  in  the  estimates  for  1833-4,  and 
the  want  of  any  statement  on  the  subject  in  the  later 
estimates,  have  been  explained.  And,  if  he  was  not 
entitled  to  claim  this  allowance  for  the  year  in  which 
it  was  voted,  a  fortiori  he  cannot  claim  it  for  a  subse- 
quent year  («). 

Rule  discharged  (h). 


(a)  Coleridge  J.  had  left  the  Court. 


(b)  See  the  next  case. 
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Ex  parte  Sarah  Easter  Ricketts,  Adminis-  ^}onday, 

^  '  May  9th. 

tratrix  of  Bevan. 


J   JERVIS  in  this  term  [April  16th)  moved  (a)  for  Deductions 
a  rule  to  shew  cause  why  a  mandamus  should  made^from"a 
hot  issue  calling  on  the  Lords  of  the  Admiralty  to  make  hai^pay^fn^  * 
an  order  for  the  payment  of  394/.  arrears  of  half-pay  of  P"^'s"ance  of 

^  ^  a  general  order 

Lieutenant  Bevan  deceased,  to  his  administratrix  Sarah  ^^^"^  Ad- 
miralty, ap- 

Easter  Ricketts.    It  appeared  by  affidavit  that,  from  plication  was 

made  on  his 

1818  to  1831,  Lieutenant  Bevan  was  on  halt-pay,  and,  behalf  to  have 

*      .        ,  ,         .  ...  the  amount  of 

havmg  become  lunatic,  was  maintained,  under  the  such  deductions 
direction  of  government,  in  Haslar  Hospital.    From  the  Lords  of 

1819  to  1831,  a  moiety  of  his  half-pay  was  deducted,  ■ 
pursuant  to  an  order  from  the  Admiralty  with  re-  f^^'"'  }^^^  ^^^X 

^  had  given  di- 

ference  to  such  cases.    Applications  were  made  by  sections  for 

restoring  it. 

his  relatives  to  have  it  restored,  but  without  success.  Afterwards 
In  Ju7ie  1831  the  regulation  established  by  the  above  this  consent, 
order  was  discontinued,  and  the  abatement   on  the  son  tharit^ 
half-pay  reduced  to  ]5.  ^d.  per,  day.    Lieutenant  Bevan  tlem^Jmlny 
died  in  Amust  1831.    Mrs.  Ricketts  afterwards  apphed  similar  appii- 

°  cations.  After 

to  the  Lords  of  the  Admiralty  for  a  re-payment  of  the  the  officer's 

^  death,  his  ad- 

moiety  of  half-pay  withheld  from  1819  to  1831.     This  ministratrix 

was  at  first  refused ;  but,  in  answer  to  a  subsequent  mandamus 

application,  the  Secretary  to  the  Admiralty  wrote  to  theAdmirrUy 

Mrs.  RicketU's  agent  a  letter,  dated  January  1 1th  1832,  deductedVums 

on  the  ground 
that  they  had 

admitted  the  right  to  them  and  the  possession  of  applicable  funds. 
Held,  that  tliere  was  no  vested  right  in  the  half-pay^  entitling  the  administratrix  to  a 
toandamus. 


(a)  Before  Lord  Denman  C.  J.,  Patteso7t,  and  Coleridge  Js. 
S  U  4 
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as  follows  :  —  "  Sir,  —  My  Lords  Commissioners  of  the 
sKFTT^      Admiralty,  having  had  under  their  further  consideration 

Ex  parte  & 

RicKETTs.     the  circumstances  attending  the  late  Lieutenant  BevarCs 
case,  command  me  to  acquaint  you  that  they  have  given 
directions  to  restore  to  his  legal  representatives  the  sum 
which  may  have  been  deducted  from  his  half-pay  since 
his  first  admission  into  the  lunatic  asylum  at  Haslar^ 
over  and  above  the  abatement  of  15.  6d.  a  day  which  is 
now  charged  against  the  half-pay  of  officers  received 
"  into  the  lunatic  asylum.  I  am,  &c."  Shortly  afterwards, 
however,  the  agent  received  another  letter  dated  January 
20th,  1832,  from  the  Secretary,  in  which  he  referred 
to  his  former  letter  as  stating  that  the  Lords  of  the  Ad- 
miralty "  had  directed  the  Victualling  Board  to  repay 
to  the  representatives  of  the  late  Lieutenant  Bevan  the 
amount  of  half-pay  retained  for  his  maintenance  in  the 
lunatic  asylum  at  Haslar ; "  and  he  added  that  in  conse- 
quence of  a  representation  from  the  Victualling  Board 
that  the  admission  of  this  claim  would  brinff  forward 
ninety  other  claimants,  the  Lords  of  the  Admiralty, 
though  disposed,  out  of  compassion,  to  make  the  pay- 
ment, did  not  feel  authorised,  in  such  a  case,  to  deviate 
from  the  established  regulations.    Mrs.  Ricketts  stated 
in  her  affidavit  that  she  had  received,  through  her 
agent,  among  other  payments  on  Lieutenant  Bevan^s 
account,  one,  about  Jw/?/  1831,  and  another  about  Jw/j/ 
1832,  which,  as  she  was  informed  and  believed,  were 
in  part  satisfaction  of  the  moiety  of  half-pay  withheld 
as  above  mentioned  (a).    No  other  payment  appeared  to 
have  been  made  on  this  account.    J.  Jervis  contended 
that  the  affidavits  shewed  an  admission  on  behalf  of  the 


(a)  No  further  explanation  was  given  as  to  these  payments  ;  nor  were 
hey  relied  upon  in  the  argument  of  counsel. 

Lords 
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Lords  of  the  Admiralty  that  they  had  the  money  claimed, 
and  were  bound  to  pay  it ;  and  he  urged  that  an  officer's 
claim  to  his  half-pay  was  a  legal  right,  on  which  a 
mandamus  might  be  grounded.  [^Coleridge  J.  Can  it 
be  said  that  there  is  a  legal  right  in  half-pay?  In 
Flarty  v.  Odium  (a)  it  is  called  a  voluntary  dona- 
tion.] While  the  officer  is  on  the  half-pay  list, 
there  is  a  contract  between  him  and  government.  If 
not,  whence  does  government  derive  its  right  to  call 
upon  him  for  his  services?  [Lord  Denman  C.  J.  It 
does  not  appear  to  me  at  present  that  there  is  any  legal 
claim ;  but,  before  we  decide  upon  the  application,  we 
will  take  time  to  ascertain  what  ground  the  right  can 
be  rested  upon.] 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  At  the  time  when  this  motion  was  made, 
we  thought  that  there  was  no  prima  facie  case,  but 
considered  it  best  to  look  further  into  the  statutes.  Mr. 
Jervis  did  full  justice  to  his  clients  in  presenting  it  to  us ; 
but  we  are  of  opinion  that  there  is  no  pretence  for 
saying  that  the  half-pay  was  so  vested  as  to  entitle  an 
administrator  to  call  upon  a  public  board  to  pay  it  over. 
There  will  therefore  be  no  rule. 

Rule  refused  (Jb), 

(a)  3  T.  R.  681.    See  page  995.  note  {e),  ante. 

(6)  See  the  two  preceding  cases,  and  Rex  v.  The  Lords  Commissioneis 
of  the  Treasury,  page  286,  ante. 


1836. 


Ex  parte 

RiCKETTS. 
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Monday^ 
May  9th. 


Blewett  against  Tregonning, 


Under  the 
Rules  Hit.  4. 
W.  4.  ( General 
Rules  and  Re- 
gulations, 3), 
where  plaintiff 
has  obtained  a 
verdict,  but  de- 
fendant has  ob- 
tained a  rule 
nisi  for  a  new 
trial,  which 
after  the  lapse 
of  a  year  has 
been  dis- 
charged, and 
in  the  mean- 
time defendant 
has  died,  the 
Court  will 
order  judgment 
to  be  entered 
nunc  pro  tunc, 
though  more 
than  two  terras 
have  elapsed 
since  the  dis- 
charge of  the 
rule,  if  it  ap- 
pear that  the 
delay  was  oc- 
casioned by 
taxation  of 
costs,  and  no 
fault  be  spe- 
cifically im- 
puted to  the 
plaintiff. 


'J'HIS  cause  was  tried  at  the  Spring  assizes  for  Com- 
"wall^  1834.  Of  the  issues,  which  were  ten,  nine 
were  found  for  the  plaintiff  and  one  for  the  defendant ; 
and  in  the  ensuing  term  the  plaintiff  obtained  a  rule  nisi 
for  judgment,  non  obstante  veredicto,  on  the  last  issue ; 
and  the  defendant  obtained  a  rule  nisi  for  a  new  trial, 
in  case  the  plaintiff's  rule  should  be  made  absolute.  In 
March  1835  the  defendant  died.  In  Trinity  term  1835 
cause  was  shewn ;  the  plaintiff's  rule  was  made  absolute, 
and  the  defendant's  rule  discharged  (a).  The  plain tilf 
taxed  his  costs  (which  amounted  to  356/.),  and  the  tax- 
ation was  attended  by  a  clerk  of  the  defendant's  agent. 
In  this  term  a  rule  was  obtained,  calling  on  the  per-* 
sonal  representatives  of  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  enter  up 
judgment  on  the  several  issues^  with  \s.  damages,  as  of 
Easter  term  1834.  It  did  not  appear  by  any  particular 
statement  that  the  plaintiff  had  been  dilatory  in  pro- 
secuting the  taxation,  or  in  applying  for  this  rule. 

Butt  now  shewed  eause.  The  aipplication  is  made 
too  late.  By  the  General  Rules  and  Regulations^  HiL 
4  W.  4.  3.  {b\  all  judgments  are  to  be  entered  of  record 
of  the  day  when  signed,  and  shall  not  have  relation  to 
any  other  day.  It  is,  indeed,  provided,  "  that  it  shall 
be  competent  for  the  Court  or  a  Judge  to  order  a  judg- 
ment to  be  entered  nunc  pro  tunc ;  "  but  it  is  important 


(a)  Bkwett  v.  Tregonning^  '3  A.  ^  E,  554.       (6)  5  B.     Ad.  ii. 


that' 
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that  the  Court  should  lay  down  some  rule  for  the  ap-  1836. 
plication  of  that  proviso.     Before  the  new  rules,  a   


to  avail  himself  of  the  proviso  in  the  new  rule,  ought 
to  shew  facts  that  may  bring  him  within  it.  If  he  does 
not,  the  analogy  to  stat.  17  C  2.  c,  8.  should  prevail. 
[The  Court  conferred  with  the  Master  as  to  the  cir- 
cumstances of  the  taxation.] 

Sir  W,  W,  Follett^  contra.  The  plaintiff  was  entitled 
to  judgment,  but  could  not  have  it  while  the  defendant's 
motion  was  depending,  which  motion  proved  unfounded.  / 
When  the  case  was  ultimately  decided,  he  was  entitled 
.to  stand  in  the  same  situation  as  when  the  verdict  was 
given ;  but  he  could  not  make  this  application  till  the 
costs  were  taxed. 

Per  Curiam  («), 


reasonable  limit  was  given  to  the  liberty  of  entering 
judgment,  where  a  party  died  after  verdict,  by  stat. 
17  C  2.  c.  8.  5.  1.,  which  enacted  that  the  death  should 
not  be  alleged  for  error  if  the  judgment  were  entered 
within  two  terms  after  the  verdict.  Here,  the  judg- 
ment ought  to  have  been  entered  within  two  terms 
after  the  decision  upon  the  cross  rules.  An  application 
which  affects  the  disposal  of  assets  ought  not  to  be 
made  at  this  distance  of  time.  No  reason  is  given  for 
the  delay  which  has  taken  place ;  but  a  party  wishing 


Blewett 
against 
Tregomniko. 


Rule  absolute. 


(a)  Lord  Denman  C.  J.,  Littledalcy  Patteson,  and  Coleridge  Js. 


1004 


CASES  IN  EASTER  TERM 


1836. 


Monday  f 
May  9th. 

If  a  defendant 
obtains  an  order 
calling  on 
plaintiff  to  give 
security  for 
costs,  and  di- 
recting that 
defendant 
shall  have  seven 
days  to  plead 
after  sucli  secu- 
rity given,  and 
defendant  after- 
wards, and  be- 
fore security 
given,  craves 
oyer,  the  time 
for  pleading 
runs  from  the 
day  when  oyer 
is  granted,  if 
subsequent  to 
the  giving  of 
security  or  re- 
scinding of  the 
order,  and  not, 
in  that  case, 
from  the  time 
when  such  se- 
curity is  given 
or  order  re- 
scinded. 


Cahill  against  Macdonald  and  Others. 

'JpHIS  was  an  action,  commenced  in  February  18^5, 
on  a  life  insurance  policy.  The  plaintiff  resided  in 
Ireland.  A  declaration  having  been  delivered,  it  was 
directed  by  order  of  a  Judge,  dated  April  ISth  1835, 
that  the  defendants  should  have  seven  days  to  plead 
after  security  for  costs  given,  upon  the  usual  terms.  On 
the  16th  of  April  1835,  it  was  ordered  by  a  Judge  that 
the  defendants  should  have  oyer  and  a  copy  of  the 
policy,  without  prejudice  to  their  application  for  security 
for  costs.  An  order  for  giving  security  for  costs  was 
made  afterwards,  and  rescinded  ^^n7  9th,  1836.  Oyer 
of  the  policy  was  given,  April  11th,  1836.  On  the 
18th  of  April  judgment  by  default  was  signed,  the  de- 
fendants not  having  I'pleaded.  On  the  20th  of  April 
a  rule  of  this  Court  was  obtained,  to  shew  cause  why 
the  judgment  should  not  be  set  aside  for  irregularity, 
as  having  been  signed  too  soon. 

Sir  W*  PV,  Folleit  now  shewed  cause.  By  the  order 
of  April  13th,  1835,  the  time  allowed  for  pleading  was 
seven  days  after  security  for  costs  should  be  given. 
The  time  for  pleading  expired  on  the  16th  of  April 
1836,  seven  days  after  the  order  for  giving  security  for 
costs  was  rescinded.  \_Littledale  J.  Where  a  defendant 
craves  oyer,  the  rule  is,  that  he  has  as  many  days  to 
plead  after  oyer  granted  as  he  had  when  he  demanded 
it].  The  rule  does  not  apply  here,  by  reason  of  the 
previous  order.    And  the  affidavits  shew  [a)  that,  before 

(a)  He  referred  here  to  statements;  which  it  has  not  been  thought 
necessary  to  detail. 

oyer 


IN  THE  Sixth  Year  of  WILLIAM  IV.  1005 

oyer  granted,  the  defendants  had  all  the  information  1836. 

necessary  to  enable  them  to  plead.  " 

^  ,       ,  Cahili. 

against 

.  1  mi      1  Macdonald. 

Sir  J.  Campbell,  Attorney- General,  contra.  The  de- 
fendants had,  by  the  rules  of  practice,  seven  days  for 
pleading  after  oyer  granted,  because  they  had  that  time, 
at  least,  for  pleading,  when  they  demanded  oyer.  It 
would  have  been  the  same  if  security  for  costs  had  been 
given.    The  time  expired  on  the  18th,  not  sooner.  ' 

Per  Omam  (a), 

Rule  absolute. 

(o)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 


Ex  parte  BiNNS.  Monday, 
^  May  9th. 

V,  RICHARDS  moved  that  Mr.  Charles  Binns  Where  an  at- 

•       .  1      ,  1-1  r    1  •  torney  had 

might  be  re-admitted  an  attorney  ot  this  Court  ceased  taking 

without  paying  arrears  of  certificate  duty.    He  was  Sficate,?nd 

admitted  in  1818,  and  practised,  with  a  certificate,  till  Hund^eVcou^^ 

1829.    He  then  (by  reason  of  the  state  of  his  affairs)  (the  practice 

^   •'  '    ot  which  was 

ceased  renewing  his  certificate,  after  which  he  occa-  regulated  ac- 

cording  to  that 

sionally  practised  in  one  court  (but  no  other),  viz.  "  the  in  K.  B.) 

for  the  recovery 

Court  for  the  Hundred  of  the  High  Peak,  in  the  county  of  debts  under 
of  Derby,  for  the  recovery  of  debts  under  5/."    His  elsewhere°the 
affidavit  stated  that  "  the  practice  of  this  Court  is  noTIil^him 
regulated  in  its  various  processes  according  to  the  prin-  ^vhhour^*" 
ciples  and  practice  of  the  Court  of  King's  Bench  :  that  P^y'"g  ^^'^  ^"^^ 

^  arrears  of  cer- 

the  attornies'  of  the  Hundred  Court  are  also  advocates  tiacate  duty, 
for  the  suitors,  and  are  regulated  in  their  pleadings  and 
observe  the  same  rules  as  are  observed  by  advocates 

and 
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1836.      and  counsel  at  the  bar  of  the  superior  courts."  Mr. 

Binns  further  stated,  that  he  continued  to  practise  in  the 

Ex  parte  ^ 

Binns.  Hundred  Court  after  ceasing  to  take  out  his  certificate, 
in  ignorance  that  such  practice  would  be  construed  to 
come  within  the  purview  of  the  acts  requiring  a  certifi- 
cate; that  he  had  so  done,  contemplating  re-admission, 
and  wishing  to  keep  up  his  knowledge,  but  not  with  a 
view  to  profit ;  and  that  he  had  ceased  as  soon  as  he 
found  that  the  practice  would  endanger  his  re-admis- 
sion. 

Lord  Denman  C.  J.  I  fear  we  have  no  choice.  He 
must  pay  all  the  arrears  of  duty  for  the  time  during 
which  he  has  practised  without  a  certificate. 

LiTTLEDALE,  Patteson,  and  Coleridge  Js.  con- 
curred. 

To  be  re-admitted  on  payment  of  the  arrears  of 
duty,  and  twenty  shillings  fine  [a), 

(a)  See  Ex  parte  Thomson,  5  Dowl.  P.  (7.  275. 


Monday, 
May  9th. 


Ex  parte  Miller. 


jrOSEPH  ADDISON  moved  for  the  readmission  of 
an  attorney  upon  an  affidavit  that  he  was  admitted 
in  the  Court  of  Common  Pleas  at  Lancaster^  and  in 
this  Court  in  1829,  and  had  practised  in  both  under  a 
certificate,  regularly  taken  out,  till  December  1831,  when 
he  ceased  to  practise,  and  became  a  superintendent  of 

continued  prac- 
tice, and  been  employed  as  superintendent  of  collieries,  and  had  afterwards  been  re- 
admitted an  attorney  in  the  Court  of  Common  Pleas  at  Lancaster,  all  previously  to  R.  Hil. 
6  W.4.,  6.,  was,  after  th^t  rule,  readmitted  an  attorney  of  this  Court,  without  the  affidavit 
required  by  the  rule. 

collieries, 


An  attorney 
who  had  prac- 
tised regularly 
under  a  cer- 
tificate, in  this 
Court  and  the 
Court  of  Com- 
mon Pleas  at 
Lancaster,  and 
had  subse- 
quently dis- 
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collieries,  in  which  employment  he  continued  until  the  1836. 
latter  end  of  1834,  and  that  he  was  then  re-admitted  an 

Ex  parte 

attorney  in  the  Court  of  Common  Pleas  at  Lancaster^  Miller. 
upon  the  usual  notices  &c.  required  by  that  Court. 
The  affidavit  required  by  the  rule  of  Hilary  term 
6  W.  4.,  6.  [a)  had  not  been  filed. 

P^r  Curiam  (b).    This  case  is  not  affected  by  the  re- 
cent rule  of  Court :  let  him  be  re-admitted. 

(a)  Ante,  p.  747. 

(b)  Lord  Denman  C.  J. ,  Littledalg,  Pattesorif  and  Coleridge  Js. 


Sumption  aminst  Monzani.  Monday, 

^  May  9th. 

CC.  JONES  moved  that  the  defendant  might  be  A  prisoner 
,  in  execution 

discharged  out  of  the  custody  of  the  marshal  for  a  debt  not 

.  .        exceeding  201. 

under  stat.  48  G.  3.  c,  123.  s.  1.,  he  havmg  been  im-  cannot  be  dis- 
prisoned for  twelve  months  in  execution  for  a  debt  not  st^^^^48  s!'^ 
exceeding  20/.  unless*  he 

been  actually 
within  the  walls 

Archhold  appeared  on  notice  to  oppose  the  application,  ^o^"  twelve 

^  ^  months:  resi- 

and  referred  to  an  affidavit  by  which  it  appeared  that  the  dence  within 

the  rules  is  not 

defendant,  during  the  twelve  months,  had  been  out  of  sufficient, 
the  actual  prison  and  within  the  rules.    This  case  falls 
within  the  principle  of  Boughey  v.  Webb  [a),  which  was 
before  Littledale  J.  in  Michaelmas  term  1835,  where, 


(a)  The  order  was  as  in  the  text.  According  to  the  report  in  4  Dowl. 
P.  C.  320.,  the  learned  Judge  decided  that,  if  the  prisoner  had  been  only 
out  on  a  day  rule,  that  would  not  interfere  with  his  right  to  be  dis> 
charged ;  but  that,  if  he  was  out  without  a  day  rule,  he  was  not  entitled 
to  his  discharge. 

under 
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1836.  under  similar  circumstances,  the  learned  Judge  referred 
„  it  to  the  Master,  "  to  ascertain,  whether  the  defendant 

Sumption 

against       has  actually  been  v;ithin  the  walls  of  his  Maiestv's 

MONZANI.  ^ 

prison  of  the  Fleet,  as  to  the  execution  at  the  suit  of 
the  said  plaintiff,  for  twelve  successive  calendar  months, 
or  whether  he  has  had  the  benefit  of  the  rules  of  the 
said  prison  during  that  time;  if  the  Master  shall  be 
of  opinion  that  the  said  defendant  has  been  confined 
within  the  walls  of  the  said  prison  for  twelve  months, 
at  the  suit  of  the  said  plaintiff  as  aforesaid,  then  that  the 
said  defendant  be  discharged  out  of  the  custody  of  the 
said  warden,  as  to  the  execution  at  the  suit  of  the  said 
plaintiff,  pursuant  to  the  statute  in  that  case  made  and 
provided ; "  and  the  rule  was  not  afterwards  draw^n  up, 
it  appearing  that  in  fact  the  defendant  was  within  the 
rules.  The  act,  according  to  the  recital,  is  for  the 
relief  of  "  certain  debtors  in  execution  for  small  debts 
and  the  enacting  part  extends  to  those  only  who 
shall  have  lain  in  prison"  for  twelve  successive  calendar 
months.  There  is  no  reported  case  on  this  point. 
In  a  subsequent  part  of  the  first  section,  the  alternative 
stated  is,  "  whether  the  person  so  in  execution  shall 
then  be  actually  detained  in  the  gaol  or  prison  of  the 
same  court,  or  shall  then  stand  committed  on  habeas 
corpus  to  the  gaol  or  prison  of  another  Court."  It  is 
clear  that  the  legislature  contemplated  the  case  of  actual 
custody  only.  [Coleridge  J.  In  the  Insolvent  Debtors' 
Act,  7  Gr.4.  c.  57.  s,  10.,  the  expression  is  "  any  person 
who  shall  be  in  actual  custody,  within  the  walls  of  any 
prison."  Patteson  J.  In  the  Bankrupt  Act,  6  G.  4. 
c  16.  5.  5.,  the  description  of  the  act  of  bankruptcy  is, 
"  lie  in  prison  for  twenty-one  days ; "  certainly  those 
words  are  not  satisfied  by  residence  within  the  rules.] 

C  C.  Jones 
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C,  C.  Jones  in  support  of  the  rule.    The  act  will  be  1836. 
construed  liberally  in  favour  of  a  prisoner.  The  words  in  ^^^^^ 

Sumption'  ' 

Stat.  32  G.  2.  c.  28.  ss.  13,  15,  16,  are  equally  strong;  against 
yet  this  act  has  always  been  held  applicable  to  the  case  o'^^ani. 
of  persons  within  the  rules.  The  insolvent  debtors'  ?ict 
]  G.  4.  c.  119.  s,  4.  has  the  expression  "  who  shall  be  in 
actual  custody ; "  the  expression  in  53  G.  3.  c,  102.  s,  1. 
is  "  a  prisoner  in  any  prison  "  "  who  shall  have  been  in 
actual  custody"  for  three  months:  but  prisoners  within 
the  rules  were  always  held  entitled  to  the  benefit  of 
these  acts.  Then  stat.  7  G.  4.  c.  57.  s,  10.  uses  the  ex- 
pression "  any  person  who  shall  be  in  actual  custody, 
within  the  walls  of  any  prison and  it  is  manifest  that 
these  words,  if  not  controuled,  would  have  extended  to 
persons  within  the  rules  ;  for,  by  sect.  12.,  it  is  expressly 
provided  that  the  act  shall  not  extend  to  any  person 
who  shall  not,  at  the  time  of  filing  the  petition,  &c.,  be 
"  in  actual  custody  within  the  walls  of  the  prison,  with- 
out any  intermission  of  such  imprisonment  by  leave  of 
any  court  or  otherwise."  The  stat.  48  G.  3.  c,  123. 
s.  1.,  has  no  expression  so  strong  as  that  of  sect.  10.  of 
stat.  7  G.  4.  c.  57.  In  Day  v.  Thomas  {a),  on  an  appli- 
cation for  a  prisoner's  discharge  under  stat.  48  G.  3. 
c.  123.  s.  1.,  it  was  objected  that,  within  the  twelve 
months,  he  had  several  times  broken  the  rules  of  the 
King's  Bench  Prison :  and  the  Court  referred  it  to  the 
Master  of  the  Crown  office  to  inquire  into  that  fact ; 
and,  if  he  found  the  prisoner  had  been  out  without  a 
day  rule,  he  was  not  to  be  discharged.  In  the  com- 
pulsory clause  of  stat.  32  G.  2.  c,  28.  s.  16.,  the  words 
are,  "  prisoners  in  execution  i7i  gaol;"  now  that  clause 


(a)  Chap.  Fract.  K.B.  331.  (2d  ed.) 

Vol  IV.  3X 


would 
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1836.       would  apply  to  a  person  within  the  rules.    It  is  said 
„  that  the  words  "  certain  debtors  "  shew  that  a  limited 

Sumption 

against       class  onlv  was  contemplated  :  but  the  limitation  is  merely 

MONZANI.  .  . 

to  such  as  have  been  in  execution  for  twelve  months  on 
debts  under  20/. 


Lord  Denman  C.  J.  The  Court  would  be  unwilling 
to  decide,  without  consideration,  against  liberty;  but 
we  think  that  the  words  "  lain  in  prison  "  must  refer  to 
persons  who  are  within  the  walls.  In  Da7/  v.  Thomas  {a) 
this  particular  point  was  not  brought  before  the  Court : 
and  my  brother  Littledale's  decision,  in  Michaelmas 
term  last,  is  in  conformity  with  the  view  which  we 
now  take.  I  think,  therefore,  that  this  rule  cannot  be 
granted. 

LiTTLEDALE  J.  concurrcd. 


Patteson  J.  The  words  of  the  Bankrupt  Act,  6  G.  4. 
c.  16.  s.  5.,  are  much  like  the  words  here.  There  is  no 
case  on  the  bankrupt  acts  exactly  on  the  point;  but 
some  that  go  very  near  to  it.  Thus  it  has  been  held 
that,  where  a  party  was  in  custody  of  an  officer  in  his 
own  house,  on  account  of  illness,  such  imprisonment 
constituted  a  part  of  the  two  months  {h) :  so,  where  a 
party  had  the  benefit  of  day  rules  during  his  imprison- 
ment (c).  But  it  has  never  been  decided  that  per- 
manent residence  within  the  rules  satisfies  the  words. 


(a)  Chap.  Prac.  K.  B.  331.  (2d  ed.) 

(6)  Stevens  v.  Jackson,  6  Taunt.  106. ;  S.  C.  4  Campb.  164.  This  came 
under  st.  21  Jac.  l.  c.  19.  s.  2.,  where  also  the  words  are  "  lie  in  prison." 

(c)  Soames  v.  Watts,  1  C.  cjr  P.  400.  This  also  was  under  21  Jac.  1. 
c.  1 9.  s.  2, 


Cole- 
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Coleridge  J.  The  argument,  that  sect.  10.  of  1836. 
7  G.  4.  c.  57.  would  comprehend  the  case  of  a  person 

Sumption 

within  the  rules,  because  otherwise  the  twelfth  section  against 
would  have  been  unnecessary,  fails  upon  reference  to 
the  language  of  the  latter  section,  which  introduces  the 
words,  "  during  all  the  proceedings,"  "  without  any 
intermission  of  such  imprisonment :  "  these  words  have 
a  distinct  operation,  and  were  not  made  necessary  by 
the  tenth  section. 

Rule  refused  [a), 

{a)  See  Gilbert  v.  Pajoe,  2  M.  ^  W. 


Tadman  against  Wood. 

May  9th. 

ASSUMPSIT,  upon  a  written  agreement,  for  de-  Whether  an 
/>     T       ,      1  n  ^  r  -  •  •  application, 

lendant  s  share  or  the  expense  oi  a  certam  partition  made  before  a 

of  lands,  and  of  the  deeds  for  carrying  it  into  effect,  at"chamber?to 

which  expense  was  to  be  defrayed  by  the  plaintiff  and  ^cLTfor'nle- 

defendant  in  equal  portions.    The  process  was  bv  writ  g"^a"ty» 

^        ^  ^  "  made  early 

of  summons  ;  the  indorsement  of  the  attorney's  name  enough,  is  a 

question  for 

was  as  follows: — "This  writ  was  issued  by  William  his  discretion ; 

-r%      1  c  cy  y     cy  r  1  •!     ^"'^  Court 

Rosier,  of  40  Stamford  Street^  attorney  tor  the  said  will  not  review 
Lance  Tadman"     There  was  no  other  indorsement,         such  an 
except  the  date  of  the  service.    The  defendant  took  ^^eTn^the 
out  a  summons  to  shew  cause  before  a  Jud^e  at  cham-  g/o""*^ 

"  the  party  s  at- 

bers,  "  why  the  writ  of  summons  and  service  thereof  torney  is  de- 

scribed  as  "  of 
40  Stamford 

Street"  only:  Held,  that  the  Judge  at  chambers  was  to  exercise  his  discretion  in  deter- 
mining whether  the  description  was  sufficient;  and  the  Court  refused  to  entertain  the 
question  after  he  had  decided  it. 

The  Judge  having  considered  such  a  description,  on  the  copy  of  the  writ  served,  insuf- 
ficient, and  having  set  aside  the  writ  and  service  for  irregularity,  the  Court  amended  the 
order  hy  setting  aside  only  the  copy  of  the  writ,  and  service. 

3X2  should 
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1836.       should  not  be  set  aside  for  irregularity."    The  parties 
'      attended  before  Williams  J.  at  chambers ;  when  the 

Tadman 

against       plaintiff  took  a  preliminary  objection,  that  under  the 

Wood. 

circumstances  (which  are  not  important  here)  the  ap- 
plication was  too  late.  The  learned  Judge  was  of 
opinion  that  the  application  was  in  time.  The  de- 
fendant then  said  that  he  had  two  objections.  The 
first  was,  that  the  description  of  the  attorney's  abode 
was  insufficient :  and  his  Lordship  being  of  opinion  that 
this  was  fatal,  the  defendant  did  not  go  into  the  second 
objection,  which,  as  his  attorney  now  stated  in  affidavit, 
was,  that  the  amount  of  debt  and  costs  was  not  indorsed 
on  the  writ.  The  learned  Judge  granted  the  order  as 
prayed. 

Erle^  in  this  term,  obtained  a  rule  to  shew  cause  why 
the  order  should  not  be  rescinded.  The  affidavits  on 
each  side  contained  statements  relating  to  the  question, 
whether  the  application  -to  the  learned  Judge  had  been 
made  early  enough. 

Crompton  now  shewed  cause.  First,  it  cannot  now 
be  objected  that  the  application  to  the  single  Judge 
was  too  late :  that  w  as  a  matter  entirely  in  his  discretion ; 
and,  in  fact,  the  application  was  in  time.  \_Littledale  J. 
We  ought  not  tO  go  into  the  question :  it  is  a  matter 
for  the  discretion  of  the  Judge.]  Secondly,  the  de- 
scription of  the  attorney's  residence  is  insufficient  under 
the  Uniformity  of  Process  Act,  2  4.  c,  39.  s,  12.,  and 
schedule  No.  1.  In  Rust  v.  Chine  {a),  So7dhampton 
Buildings"  was  held  insufficient,  although  it  was  urged 
that  the  place  was  well  known,  from  its  being  much 


(a)  S  Dowl.  P.  C.  565. 


resorted 
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resorted  to  by  attorneys.  In  Engleheart  v.  Eyre  («),  1836. 
"  Grai/s  Inn.  LondonJ^  was  held  sufficient ;  but  here 

Tadman 

London  is  not  mentioned :  the  only  objection  there  against 

Wood. 

made  was,  that  Grai/s  Inn  was  not  in  London,  Pat" 
teson  J.  is  reported  to  have  said  there  that  it  had 
been  held,  in  the  Exchequer,  that    Ely  Place"  was 
enough :  but  in  that  case  the  words  must  have  been 
Ely  Place,  London;"  otherwise  the  learned  Judge,  in 
Engleheart  v.  Eyre  («),   would  have  said  that  even 
London  was  unnecessary.    \_Littledale  J.    The  case  is 
often  cited  as  shewing  that  "  Ely  Place"  simply  is  suffi- 
cient.   Patteson  J.   In  King  v.  MonJchouse  (b),  "  Grays 
Inn  Square,  London"  was  held  enough,  though  it  was 
sworn  that  Gray's  Inn  Square  was  not  in  London,~\ 
That  also  was  merely  a  question  between  London  and 
Middlesea:,    \Littledale  J.    There  was  a  late  case  in 
the  Common  Pleas  (c),  where  the  objection  was  that 
the  parish  was  not  specified  :  that  was  on  the  other  form 
given  in  the  schedule,  being  issued  by  a  party  in  person  : 
the  words  in  that  part  of  the  schedule,  and  in  the  cor- 
responding part  of  sect.  12  of  the  statute,  are  "city, 
town,  or  parish,"  &c.    Lord  Denman  C.  J.    How  can 
there  be  any  general  principle  shewing  that  "  Stamford 
Street"  is  bad,  and  "  Ely  Place"  good  ?    It  must  rest 
in  the  knowledge  and  discretion  of  the  Judge.]  Thirdly, 
the  amount  of  the  debt  should  have ,  been  indorsed, 
under  the  rule  of  Hil.  2      4.  II.  {d).  It  will  be  objected 
that  the  order  goes  too  far,  inasmuch  as  the  fault  is  in 
the  indorsement  only.    But  the  indorsement  is  in  fact 

(a)  'ZDowl.  P.  a  145, 

(b)  2  Bowl.  P.  C.  221.    See  Bedford  v.  Crutwell,  1  Moo.  ^  R.  187. 

(c)  Probably  Arden  v.  Jones,  4  Bou<l.  P.  C.  120.,  where  "No.  I. 
Clifford's  Inn  Passage,  Fleet  Street,  in  the  city  of  London,'"  was  held  suf- 
ficient, though  Clifford's  Inn  Passage  is  not  extru-parochial. 

{d)  2B.<^  Ad.  390. 

3  X  3  part 
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part  of  the  process,  and  must  be  considered  a  material 
part  of  the  writ.  The  object  of  the  rule  was  that  the 
defendant's  attention  might  be  drawn  to  the  amount  of 
the  debt,  and  that  he  might  pay  it  if  he  pleased.  It  is 
true  that  in  Chalkley  v.  Carter  [a\  where  an  objection 
was  taken  that,  in  the  copy  served,  the  words  "  on  pro- 
mises" were  omitted,  it  was  held  that  this  was  ground 
only  for  setting  aside  the  copy,  not  the  writ.  There  the 
copy  served  was  wrong :  here  no  objection  is  made  to 
the  copy,  but  to  the  writ.  [Patteson  J.  The  case 
seems  to  come  under  the  10th  section  of  the  rules  of 
Mich.  3  W,  4?.  (6),  which  orders  that,  if  the  plaintiff  or 
his  attorney  omit  to  insert  in  or  indorse  on  any  writ  or 
copy  any  matter  required  by  the  kct  to  be  inserted  or 
indorsed,  the  writ  or  copy  shall  not  be  held  void,  but 
may  be  set  aside  as  irregular,  on  application  to  the  Court 
or  any  Judge.]  The  irregularity  is  in  the  writ ;  that 
must  therefore  be  set  aside. 

Erie,  contra.  The  abode  of  a  London  attorney  seems 
to  be  sufficiently  described  by  mentioning  the  street 
and  number,  without  particularising  the  part  of  London 
in  which  it  is  to  be  found.  And  there  is  no  ground 
for  setting  aside  the  writ,  supposing  it  to  have  been 
wrongly  indorsed.  The  copy  and  service  may  be  set 
aside;  then  the  writ,  or  more  properly  the  indorsement 
on  the  writ,  may  be  amended.  In  Chalkley  v.  Carter  {a) 
the  error  was  in  the  indorsement,  as  here.  {Patteson  J. 
Nothing  but  the  copy  there  appeared  to  be  bad.]  The 
writ  is  not  shewn  to  be  bad  here.  The  rule  must  there- 
fore be  made  absolute  for  rescinding  the  order,  as  was 
done  in  Challdey  v.  Carter  {a), 

(a)  4  Dowl.  P.  C.  480.  (6)  4  B.  ^  Ad.  3. 

Lord 


1836. 

Tadman 
against 
Wood. 
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Lord  Denman  C.  J.  The  proper  course  is  to  amend  1836. 
the  order  of  the  learned  Judge,  by  inserting  in  it  the  *; 

y  ^  Tadmax 

words  "  copy  of  the  writ "  instead  of  "  writ,"  leaving  against 

Wood. 

the  writ  as  it  may  be. 

LiTTLEDALE  J.  As  to  the  first  point,  the  learned 
judge  having  exercised  the  discretion  vested  in  him,  his 
decision  should  not  be  reviewed.  With  respect  to  the 
description  of  the  attorney's  abode,  the  sufficiency  or 
insufficiency  of  it  was  a  matter  quite  in  the  discretion 
of  the  judge.  No  general  rule  can  be  laid  down.  The 
Strandy  and  Holborn,  for  instance,  are  the  only  streets 
of  that  name ;  but  there  are  streets  which  are  of  the 
same  name  as  many  others.  So  there  is  only  one 
Grai/s  Inn,  The  Judge  must  decide  these  cases,  which 
differ  from  cases  on  enactments  prescribing  the  mention 
of  a  parish.  Here  the  necessity  is  the  less,  because,  by 
applying  at  the  Master's  office,  and  in  other  quarters, 
information  may  be  obtained.  Our  decision  should  be, 
not  to  set  aside  the  Judge's  order,  but  to  amend  it,  by 
converting  it  into  an  order  to  set  aside  the  copy  of  the 
writ.  The  indorsement  is  not  part  of  the  writ,  but 
something  put  on  the  writ :  but  as  the  plaintiff  did  not 
make  this  point  before  the  Judge,  he  must  pay  his  own 
costs. 

Patteson  and  ColeuIdge  Js.  concurred. 

"  Ordered,  that  the  order  of  the  honourable  Mr. 
Justice  Williams  made"  &c.  "  be  amended, 
by  directing  the  copy  and  service  of  the  writ 
issued  in  this  cause  to  be  set  aside ;  and  that 
no  costs  be  allowed  on  either  side." 
3  X  4 
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Stockdale  against  Tarte  and  Others. 

^J^HIS  cause  was  tried  before  Lord  Denman  C.  J.  at 
the  Middlesex  sittings  after  Hilary  term  last, 
when  a  verdict  was  found  for  the  defendants  on  two 

On  a  former  day 
of  this  term  [a)  The  Plaintiff  in  person  moved  for  a  new 


Monday, 
May  9th. 

In  an  action 
for  libel,  the 
declaration 
stated  that 
plaintiff  and 

M.  had  been  i      i    i         ^         i  i 

duly  convicted   pleas  pleaded  to  the  whole  action 

of  conspiring  to 
extort  money 

from     and  Several  grounds.    The  rule  was  refused  except 

received  judg-  o  r 

ment,  but  that  points  mentioned  in  the  iudgment,  as  to  which 

defendant  pub-  ^  j     &  ' 

lished  that  the    the  Court  took  time  to  consider.    These  will  appear 

counsel,  who 

moved  for  judg-  sufficiently  from  the  judgment;  it  is  not  thought  ne- 

ment,  had  stated  .  i  .  i  i 

plaintiflf  to  be     cessary  to  mention  those  on  which  the  rule  was  refused. 

the  writer  of 
a  letter  which 

written^by  ikf.  ^^^'^^  Denman  C.  J.  now  delivered  the  judgment 

Issue  was  Court.    This  was  an  action  for  libel.    The  pleas 

Joined  on  a  plea  ^ 

of  Not  Guilty,   were,  Not  Guilty,  and  a  justification,  that  the  alleged 

Plaintiff,  at  the  '  '  ^  '       ^  ^ 

trial,  proved      libel  was  a  true  report  of  what  passed  in  a  court  of 

the  publication 

and  the  indict-  justice  (6).    The  jury  have  found  a  verdict  on  both 

ment  and  sen-       t        n       ^      i  r     ^  aii  •  i-  i 

tence,  the  letter  pieas  lor  the  aeiendants.  Ail  questions  were  disposed 
i'n  the  indict-     ^f  by  the  Court  at  the  time  of  the  motion,  except  those 

ment  as  an 
overt  act  of  the 
conspiracy, 
and  called  the 
counsel  as  a 
witness,  who 

deposed  that  he  whether  their  verdict  is  against  evidence.    It  is  to  be 

had  in  fact  pi  t  i 

made  the  state-  observed  that,  as  the  jury  have  found  a  verdict  for  the 
that  on  this  evi-  defendants  upon  the  plea  of  justification,  which  verdict 

dence  it  was 

properly  left  to  the  jury  whether  the  publication  was  a  libel,  and,  the  jury  having  found 
a  verdict  of  Not  Guilty,  that  this  was  not  contrary  to  the  evidence. 

(a)  Friday,  April  22d.    Before  Lord  Denman  C.  J.,  Littledale,  Patte- 
son,  and  Coleridge  Js. 

(6)  There  were  other  issues  found  for  the  plaintiff. 

there 


which  arise  upon  the  verdict  of  Not  Guilty. 

The  points  are,  whether  I  was  right  in  leaving  the 
question  of  libel  or  no  libel  to  the  jury;  and,  if  so, 
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there  is  no  pretence  for  disturbing,  the  plaintiff,  even  1836. 
if  he  had  a  verdict  upon  the  plea  of  Not  Guilty,  could  ^ 
have  no  damao^es  nor  iudorment.    Still,  if  there  be  a'j^ainst 
misdirection,  he  is  entitled  to  a  new  trial;  or,  if  the 
verdict  on  that  plea  be  against  evidence,  it  may  be  fit 
that  he  should  have  such  rule  on  payment  of  costs. 

The  present  declaration  sets  out  with  alleging  that 
the  plaintiff  had  been  duly  convicted  of  conspiring  with 
one  Montprivat  to  extort  money  from  a  husband  by 
threatening  to  calumniate  his  wife,  and  received  the 
judgment  of  this  Court  for  his  said  offence.  And  the 
grievance  complained  of  is,  that  the  defendants  stated 
that  the  learned  counsel  who  moved  for  judgment  against 
them  had  declared  the  plaintiff  to  be  the  writer  of  one 
letter,  which  was  not  in  fact  written  by  him,  but  by  his 
co-conspirator. 

The  plaintiff's  evidence  on  the  trial  proved  the  greaf 
probability  of  the  counsel  alluded  to  having  in  fact 
stated  that  the  letter  was  that  of  the  plaintiff  and  not  of 
Montprivat,  That  learned  counsel,  now  Lord  Abmger, 
appeared  as  a  witness  for  the  plaintiff,  and  made  this 
statement :  and  the  jury  expressly  found  their  verdict 
accordingly  on  the  issue  of  justification.  Moreover  the 
evidence  of  the  indictment  and  sentence,  evidence  also 
adduced  by  the  plaintiff,  shewed  that  the  letter  was  set 
out  as  an  overt  act  of  the  conspiracy  whereof  he  was 
convicted,  and  consequently  that  it  had  appeared  to  be, 
in  one  sense,  his  letter. 

Under  these  very  particular  circumstances,  the  plain- 
tiff's own  allegations  making  them  a  necessary  part  of 
his  case  and  proof,  we  think  that  the  character  of  the 
publication  was  properly  part  of  the  issue  of  Not  Guilty, 
and  that  the  question  was  properly  left  to  the  jury  upon 

that 
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1836.       that  plea  ;  and  that  their  verdict  was  warranted  by  the 
'      evidence.    Therefore  no  rule  will  be  granted. 

,  Rule  refused. 

Iarte. 


The  Earl  of  Scarborough  v.  Doe  dem,  Savile  (in  Error), 
decided  in  the  Exchequer  Chamber  during  this  term,  is 
reported,  ante,  vol.  iii.  p.  897. 

The  following  cases,  which  stood  over  for  consider- 
ation, after  argument,  and  in  which  judgments  were 
given  in  this  term,  viz. 

The  Governor,  Sj-c.  of  the  Poor  of  Bristol  v.  Wait, 
Hex  V.  The  Churchwardens  of  Dursley, 
Hex  V.  The  Principal,  Sfc,  of  Barnard's  Inn, 
Owen  V.  Bodt/, 

and 

Graves  v.  Hicks,  in  which  a  certificate  was  sent  to 
the  Vice-Chancellor  in  Hilary  vacation, 

will  be  found  in  the  next  volume. 
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MEMORANDA. 

Im  Hilari/ term,  1836,  the  Lords  Commissioners  having 
resigned  the  Great  Seal,  the  Right  Honourable  Sir 
Charles  Christopher  Pepi/s,  Master  of  the  Rolls,  was 
appointed  Lord  High  Chancellor,  and  created  a  Baron 
of  the  United  Kingdom,  by  the  name,  style,  and  title 
of  Baron  Cottenham,  of  Coitenham  in  the  county  of 
Cambridge, 

In  the  same  term,  Henry  Bickersteth,  Esq.,  one  of  his 
Majesty's  Counsel,  was  appointed  to  succeed  Sir  C  C 
Pepys  in  the  office  of  Master  of  the  Rolls;  and  was 
created  a  Baron  of  the  United  Kingdom,  by  the  name, 
style,  and  title  of  Baron  Langdale^  of  Langdale  in  the 
county  of  Westmoreland, 


AN 

INDEX 


TO 


THE  PRINCIPAL  MATTERS. 


ACTION. 

Consolidation  of  actions  in  insurance 
cases.  Consolidation. 

ADMIRALTY. 

Lords  of,  mandamus  to. 

1.  To  carry  into  effect  contract.  Pa- 
tent, 2. 

2.  To  pay  deductions  from  officer's  half 
pay.    MandamuSj  II.  3. 

ADMISSION. 

I.  Against  interest.    Evidence,  I. 

II.  To  customary  land.    Manor,  IL 

ADMITTANCE. 

How  far  necessary  to  vest  in  assignees 
bankrupt's  estate  in  customary  free- 
hold.   Manor,  II. 

ADVERSE  POSSESSION. 
What  constitutes. 

A  woman,  living  apart  from  her  husband, 
obtained  a  demise  of  property  for 
a  term.  The  husband's  representative 
brought  ejectment  against  a  party  who 
claimed  to  have  had  adverse  possession 
formorethan  twentyyears,and  who  had 
obtained  and  held  possession  without 
knowing  of  the  husband's  existence: 
Held,  that  it  was  no  misdirection  to 
direct  the  jury  to  find  for  the  plaintiff, 
unless  they  thought  that  such  posses- 
sion was  adverse  to  the  wife;  inasmuch 
as,  if  adverse  to  the  wife,  it  was  ad- 


verse to  the  husband,  and  not  other- 
wise. Roe  dem.  Wilkins  v.  Wilkins,  86. 
(See  remainder  of  placitum.  Evidence, 
L  4.) 

AFFIDAVIT. 

I.  To  hold  to  bail,  what  must  be  stated 
in  it.    Practice,  II. 

II.  On  application  for  Quo  Warranto, 
what  receivable  by  Court.  Quo  War- 
ranto, 

AGENT. 

See  Principal  and  Agent, 

ALLOWANCE. 

Superannuation,  granted  by  Lords  of 
Treasury,  what  interest  grantee  has  in 
it.    Mandamus,  II.  1 . ;  II.  2. 

AMENDMENT. 

Of  rule  for  judgment. 

1.  When  it  may  be  made.  Mort- 
ghge,  IV. 

2.  Costs  of.    Mortgage,  IV. 

ANCIENT  LIGHTS. 

I.  Effect  of  alterations  in. 

E.,  being  owner  of  a  house,  enlarged 
it,  and  inserted  a  window,  at  one  end, 
in  the  part  added,  and,  at  another 
end,  carried  out  the  side  walls,  be- 
tween which  two  windows  formerly 
stood  in  a  straight  line,  five  feet,  con- 
verting 
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ARREST,  I,  II,  III. 


verting  thisendinto  a  bow,  and  inserting 
two  bow  windows,  in  the  same  direc- 
tion, but  not  in  the  same  situation,  as 
the  two  former.  Held,  that,  whatever 
privilege  against  the  obstruction  of 
light  the  windows  of  the  original  house 
possessed,  this  privilege  did  not  apply 
to  the  three  new  windows. 

Before  jB.'s  house  was  built,  the 
land  on  which  it  was  built,  together 
"with  some  adjoining  land,  belonged  to 
jR.,  who  conveyed  the  land  on  which 
the  house  was  afterwards  built  to  C, 
and  C.  agreed  to  sell  to  E.,  who 
entered  and  built  the  house.  After- 
wards, and  before  the  enlargement 
above  mentioned,  R,  joined  in  a  con- 
veyance with  C.  (each  as  to  his  own 
estate),  by  which  the  house,  with  all 
lights  and  easements  appertaining,  and 
an  additional  part  of  ^.*s  land,  were 
granted  to  E.  E.  having  afterwards 
enlarged  (as  above  described) :  Held, 
that  neither  i?.,  nor  his  assignees,  were 
precluded  from  obstructing  the  three 
new  windows  by  building  on  the  land 
adjoining. 

After  the  enlargment,  E.  assigned 
to  O.,  and  R.  afterwards  assigned  an 
additional  piece  of  the  adjoining  land 
to  O. ;  this  piece  lay  to  the  north  of 
O.'s  house,  and,  in  the  conveyance,  its 
southern  boundary  was  described  to 
be  "  the  dwelling-house  of  O."  Held, 
that  this  did  not  operate  as  a  recogni- 
tion of  the  house  in  its  then  state,  so 
as  to  preclude  R.,  or  his  assignees, 
from  obstructing  the  new  windows  by 
building  on  other  part  of  the  adjoining 
land  south  of  O.'s  house. 

In  the  case  stated  for  the  Court,  by 
which  it  was  agreed  that  the  Court 
might  draw  conclusions  of  fact  as  a 
jury,  it  was  stated  that  R.,  at  the  time 
of  his  original  conveyance  to  C,  was 
desirous  of  selling  his  land  in  building 
lots.  The  Court  refused  to  take  this 
into  consideration,  in  interpreting  the 
effect  of  the  conveyance,  which  did 
not  mention  this,  but  called  the  land 
conveyed  "  arable  land  :"  and  they 
held,  that  R.  was  not  precluded  by  this 
conveyance  from  obstructing  the  lights 
of  the  house  afterwards  built. 

After  the  conveyance  by  R.  and  C. 
to  E.,  R.  was  told,  by  E.'s  architect, 
that  alterations  were  going  on,  but 
R.  did  not  know  the  precise  alteration 
intended  to   be   made  as    to  the 


windows.  R,  was  told  of  the  precise 
nature  of  other  alterations,  to  which 
he  assented,  reserving  to  himself  leave 
to  build  on  his  own  ground,  up  to  the 
wall  of  the  house,  in  a  part  which  did 
not  contain  the  new  windows.  The 
Court  refused  to  infer,  as  a  fact,  such 
a  legal  instrument  as  might  be  neces- 
sary to  convert  O.'s  house  into  a 
dominant,  and  -B.'s  land  into  a  ser- 
vient, tenement  with  respect  to  the 
lights.  Blanchard  v.  Bridges ,11 6. 
II.  Acquiescence  in  alterations  by  neigh- 
bouring occupier,  inference  from. 
Antbi  I. 

APPEAL. 

I.  Against  order  of  removal  of  pauper ; 
notice  and  grounds  of  appeal  when  to 
be  given.    Poor,  IX. 

II.  Against  conviction ;  what  objections 
may  be  taken  at  trial.    Conviction j  II. 

III.  Against  order  of  justices  for  pay-, 
ment  of  church  rate ;  what  notice 
requisite.    Rate,  I.  6. 

APPRENTICESHIP. 

I.  Contract  of,  what  constitutes.  Poor, 
III.  4.  (2). 

II.  What  must  be  stated  in  indenture. 
Poor,  III.  1. 

III.  Settlement  by.    Poor,  III. 

IV.  Notice  previous  to  binding  parish 
apprentice.    Poor,  III.  2.  (l). 

'  ARBITRATOR. 
See  Award. 

ARCHES. 

Court  of,  whether  a  superior  court. 
Prohibition,  I. 

ARREST. 

I.  Under  st.  5  &  6  W.  4.  c.  59.,  by  whom 
to  be  made.    Statute,  XL. 

II.  Taking  party  to  a  dwelling  house  on 
arrest. 

1.  What  amounts  to  consent  and  re- 
fusal by  party.    Sheriff,  I.  1. 

2.  What  amounts  to  nomination  of  a 
house.    Sheriff,  I.  1. 

5.  What  discretion  sheriff  has  as  to 
determining  house.    Sheriff,  I.  1. 

III.  Action  against  attorney  for  malicious 
arrest ;  when  Court  will  order  stay  of 
proceedings.    Attorney,  IV. 

ASSESSMENT. 
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ASSESSMENT. 

Of  surveyor  of  highway,  how  to  be 
pleaded.    Pleading,  IX. 

ASSIGNEE. 

Of  reversion,  who  considered.  Mort- 
gage, IV. 

ASSIGNMENT. 

Stamp  under  st.  55  G.  3.  c.  184.  As- 
sumpsit, II.  2. 

ASSUMPSIT. 

I.  Use  and  occupation. 

Who  may  maintain.  Pleading,  II. ; 
Landlord  and  Tenant,  XI. 

II.  Money  had  and  received. 

1,  To  recover  proceeds  of  an  illegal 
execution.    Pleading,  I.  5.  (4)  [2]. 

2.  Money  received  after  an  order  to 
pay  it  to  another  party. 
Defendant,  being  indebted  to  plaintiff 

in  1 50/.,  and  being  employed  by  T.  to 
perform  works  for  which  he  was  receiv- 
'  ing  a  per  centage,  wrote  an  order  to  T. 
to  pay  plaintiff  150/.  out  of  the  first 
monies  due  to  defendant.  Afterwards, 
being  indebted  to  B.  in  997/.,  he  ex- 
ecuted a  deed  reciting  the  above  facts, 
assigning  and  transferring  to  B.  such 
sums  as  then  were  or  should  become 
due  to  him,  defendant,  from  T.,  in  trust, 
first,  to  pay  plaintiff  the  150/.,  and, 
secondly,  to  retain  the  residue  towards 
payment  of  the  997/.  ;  with  covenants 
that  he  would  not  receive  the  money, 
nor  revoke,  &c.,  that  he  had  right  to 
assign,  had  not  incumbered,  and  for 
further  assurance.  Defendant  after- 
wards received  150/.  from  T.',  and 
plaintiff  sued  him  for  money  had  and  re- 
ceived, and  on  anaccount  stated  ;  Held, 
(1.)  That  the  action  lay  for  the  1 50/., 
though  no  proof  was  given  of  y.'s  as- 
sent to  the  order;  and  though,  at  the 
time  of  making  the  order,  nothing  was 
due  from  T,  and  though,  at  the  time 
of  making  the  deed,  there  was  not  150/. 
due  from  T.,  and  it  was,  at  such  times, 
uncertain  to  what  extent  defendant 
would  be  employed  by  T.',  and  though 
plaintiff  was  not  a  party  to  the  deed. 

(2.)  That  plaintiff  was  entitled  to  give 
secondary  evidence  of  the  order,  upon 


proof  of  a  bona  fide  search  for  the  ori- 
ginal among  plaintiff's  papers  only. 

(3.)  That  such  secondary  evidence 
was  furnished  by  a  paper,  admitted  by 
defendant's  attorney  to  be  a  true  copy 
of  an  affidavit  sworn,  but  not  filed,  by 
defendant  in  proceedings  against  ano- 
ther party,  such  paper  stating  the  order 
to  have  been  written  by  the  defendant, 
and  setting  it  out,  though  no  evidence 
was  given  that  the  attorney  had  com- 
pared the  paper  with  the  original 
affidavit  or  order. 

(4.)  That,  on  such  secondary  evidence, 
it  must  be  presumed  that  the  order  was 
properly  stamped. 

(5.)  That  the  deed  was  not  amort- 
gage,  but  an  absolute  assignment  of  the 
defendant's  earnings. 

(6.)  Upon  its  appearing  that,  at  and 
since  the  time  of  executing  the  deed, 
less  than  500/.  was  due  from  T,  to  de- 
fendant, and  that  not  so  much  as  would 
make  up  500/.  was  likely  to  be  earned 
from  that  time  to  the  conclusion  of 
defendant's  emploj'ment with  T.:  Held, 
that  the  deed  required  no  more  than  a 
3/.  stamp,  under  stat.  55  G.  3.  c,  184. 
Sched.  Part.  I.  tit.  Conveyance.  Poo- 
ley  V.  Goodwin,  94. 

3.  Money  extorted  under  colour  of 
legal  proceedings.    Pleading,!.  1. 

III.  Account  stated,  what  constitutes. 
Antb,  II.  2. 

IV.  Executory  contract ;  liability  of  one 
party  after  partial  non-performance  by 
the  other. 

Declaration  stated  that  defendant, 
being  indebted  to  certain  persons, 
agreed  to  repay  plaintiff  the  amount  of 
all  accounts  which  he  should  settle  for 
defendant;  and  also  to  pay  plaintiff  40/. 
a  quarter  on  stated  days,  till  the  said 
debts  should  be  fully  settled;  and  plain-^ 
tiff  agreed  to  advance  to  defendant  1/. 
per  week,  and  certain  other  sums,  out 
of  the  sums  of  40/.;  that,  in  consider- 
ation of  plaintiff's  pronwse,  defendant 
agreed  to  perform  the  contract  on  his 
part ;  that  plaintiff  paid  debts  for  de- 
fendant to  divers  persons  (naming  them) 
to  the  amount  of  281/.;  that  the  whole 
amount  of  debts  was  not  yet  settled ; 
and  that  several  sums  of  40/.  had  be- 
come due  from  defendant  under  the 
agreement,  which  had  been  paid  to  the 
amount  of  1 60/.  only,  but  the  rest  were 
unpaid. 

Plea, 
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Plea,  as  to  two  of  the  sums  of  4oL, 
that,  before  they  became  due,  plaintiff 
had  omitted  to  pay  certain  of  the  debts 
due  to  creditors  of  defendant  (naming 
them),  other  than  the  creditors  named 
in  the  declaration,  which  he  might  have 
paid ;  and  had  also  omitted,  after  the 
last  payment  of  40/.,  to  pay  defendant 
1/.  per  week ;  wherefore  defendant  in 
a  reasonable  time,  and  before  the  two 
sums  in  question  were  due,  rescinded 
the  contract. 

Replication,  that,  before  and  at  the 
time  of  the  last  payment  of  40/.,  de- 
fendant was  indebted  to  plaintiff  in  the 
sum  of  50/.  and  more,  in  respect  of  the 
monies  paid  by  plaintiff  for  defendant, 
as  in  the  first  cour}t  mentioned ;  and 
that  the  said  40/.  was  insufficient  to 
discharge  the  amount  in  which  defen- 
dant was  so  indebted  to  plaintiflf,  and 
for  which  the  agreement  was  a  security: 

Held,  that  the  plea  was  bad,  as  shew- 
ing, at  most,  only  a  partial  failure  of 
performance  by  the  plaintiff,  which  did 
not  authorise  the  defendant  to  rescind 
the  contract. 

Qusere,  whether  the  replication  was 
good.  Held,  by  Coleridge  J.,  that  it 
was  bad.  Franklin  v.  Miller,  599. 

ATTACHMENT. 

I.  Against -bankrupt  attorney,  for  non- 
payment of  money. 

Money  was  invested  in  stock,  pur- 
suant to  a  will,  for  the  benefit  of  a 
legatee.  An  attorney  obtained  the 
legatee's  authority,  and  a  power  from 
her  trustee,  to  sell  out  the  stock,  re- 
presenting that  it  might  be  better  in- 
vested in  a  mortgage,  and  that  he  would 
find  a  proper  security.  The  money 
was  sold  out,  and  the  proceeds  received 
and  held  by  the  attorney,  he  paying 
interest  on  the  amount  to  the  legatee, 
who  did  not  know  that  the  money  had 
not  been  reinvested.  Inquiries  being 
afterwards  made,  he  admitted,  after 
some  evasion,  that  he  had  not  re-in- 
vested the  sum ;  but,  upon  being  further 
urged,  promised  that  he  would  do  so, 
and  at  length  proposed  a  mortgage 
(which  was  thought  insufficient)  on  pro- 
perty of  his  own.  No  further  satisfac- 
tion being  offered,  the  legatee  moved 
the  Court  against  him,  and  a  rule  was 
made,  by  consent  (the  attorney  having 
filed  no  affidavit),  ordering  that  he 


should  re-invest  the  money  in  stock, 
on  or  before  the  24th  of  June  then 
next,  and  pay  costs ;  and,  on  default, 
that  an  attachment  should  issue  against 
him.  The  money  was  not  re-invested, 
nor  costs  paid,  and  on  Ju7ie  25th  a  fiat 
in  bankruptcy  issued  against  the  attor- 
ney, who,  in  October,  obtained  his  cer- 
tificate. The  rule  and  allocatur  were 
served,  and  the  costs  demanded,  in 
August.  On  motion  made  afterwards 
for  an  attachment  pursuant  to  the  above 
rule ; 

Held,  that,  under  these  circum- 
stances, the  certificate  was  no  answer 
to  the  application,  and  that  the  attach- 
ment might  issue.  In  re  Neivbery,  100. 

II.  For  contempt;  Master's  report  as  to 
purging  of  contempt,  how  far  conclu- 
sive.   Contempt  of  Court. 

ATTESTATION. 

Of  a  will. 

1.  Proof  of.    Power,  I. 

2.  Effect  of.    Power,  I. 

ATTORNEY. 

I.  Notice  previous  to  admission, 

1.  A  party  applying,  on  the  first  day 
of  Easter  term,  to  be  admitted  an  at- 
torney in  that  term,  had  affixed  his 
notices  in  a  name  which  he  had  taken 
since  the  expiration  of  his  articles,  hav- 
ing served  in  another  name,  to  which 
his  notices  did  not  refer.  The  Court 
allowed  him  to  be  admitted,  after  affix- 
ing notices  in  both  names  for  the  rest 
of  Easter  term.    In  re  Ridley,  780. 

2.  The  Court  allowed  an  attorney 
to  be  admitted  without  a  full  term's 
notice,  where  all  the  other  requisites 
had  been  complied  with,  and  it  appear- 
ed to  be  essential  to  his  interests  in  his 
profession  that  he  should  sail  for  India 
before  the  regular  time  of  notice  would 
expire.  The  application  was  made  on 
the  second  day  of  the  term,  and  the 
admission  was  ordered  to  be  on  the 
last  day  of  the  same  term.  In  re  Han- 
code,  779. 

3.  Three  days'  notice  must  be  given 
to  the  Master,  under  the  rule  of  Hit. 
6  W.  4.,  by  persons  applying  to  be  ad- 
mitted attorneys,  exclusive  of  the  day 
on  which  the  notice  is  given,  and  of 
the  first  day  of  the  term  to  which  it 
relates.    In  re  Prangley,  781. 

II.  Certificate : 
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II.  Certificate:  neglect  to  renew,  its 
effect. 

1.  Where  an  attorney  had  ceased 
taking  out  his  certificate,  and  practised 
in  a  Hundred  Court  (the  practice  of 
which  was  regulated  according  to  that 
in  K.  B.)  for  the  recovery  of  debts  un- 
der 5L,  and  not  elsewhere,  the  Court 
would  not  allow  him  to  be  re-admitted 
without  paying  his  full  arrears  of  certi- 
ficate duty.    Ex  parte  Binns,  1005. 

2.  An  attorney  who  had  practised 
regularly  under  a  certificate,  in  this 
Court  and  the  Court  of  Common  Pleas 
at  Lancaster,  and  had  subsequently  dis- 
continued practice,  and  been  employed 
as  superintendent  of  collieries,  and  had 
afterwards  been  re-admitted  an  attorney 
in  the  Court  of  Common  Pleas  at  Lan- 
caster, all  previously  to  R.  Hil.  6  IV. 
4.,  6.,  was,  after  that  rule,  re-admitted 
an  attorney  of  this  Court,  without  the 
affidavit  required  by  the  rule.  Es 
parte  Miller,  1006. 

III.  Re-admission  of.    See  Ante,  II. 

IV.  Power  to  bring  action  on  his  bill 
pending  order  for  taxation. 

An  attorney*s  bill  was  referred  to 
taxation  by  a  Judge  of  the  Court  of 
Common  Pleas,  who  directed  that  the 
rule  should  not  be  acted  upon  till  the 
attorney  should  have  had  time  to  make 
a  certain  motion  to  that  Court.  The 
motion  was  disposed  of;  and,  on  the 
second  day  afterwards,  the  client  not 
having  proceeded  with  the  taxation, 
the  attorney  arrested  her  for  the  alleged 
amount  of  the  bill.  A  Judge  of  the 
Court  of  King's  Bench,  on  summons, 
set  aside  the  proceedings  and  discharg- 
ed the  defendant  out  of  custody,  with 
costs,  ordering  the  plaintiff  also  to  pay 
the  costs  of  the  summons.  Held  that 
the  discharge  was  right ;  and  the  Court 
would  not  review  the  order  as  to  costs. 

In  discharging  the  rule  for  rescinding 
the  Judge's  order,  it  was  made  a  con- 
dition that  the  defendant  should  not 
prosecute  an  action  for  a  malicious 
arrest.  Afterwards,  the  attorney's  bill 
was  taxed,  and  the  balance  due  to  him 
found  to  be  only  369/.,  he  having  ar- 
rested for  800/.  The  Court,  on  motion, 
refused  to  release  the  defendant  from 
her  undertaking  not  to  prosecute  the 
action. 

Semble  that,  if  a  client  obtain  an 
order  for  taxing  an  attorney's  bill,  and 
Vol  IV. 


take  no  further  step  for  several  weeks, 
the  attorney  cannot  treat  the  order  as 
waived,  and  arrest,  but  should  himself 
cause  the  bill  to  be  taxed,  befpre  pro- 
ceeding against  the  client.  Shircff  v. 
Lady  Gresley,  338. 

V.  Proceedings  to  be  taken  by,  if  client 
neglect  to  proceed  with  taxation.  Ante, 
IV. 

VI.  Action  against,  for  malicious  arrest ; 
when  Court  will  order  stay  of  proceed- 
ings.   Ant^,  IV. 

VII.  Attachment  against,  for  non-payment 
of  money,  notwithstanding  bankruptcy. 
Attachment,  I. 

AUCTIONEER. 

How  far  considered  agent  of  Vendor  and 
Vendee.    Vendor  and  Vendee,  IV. 

AVERAGE. 

What  constitutes,  in  policy  of  insurance. 
Insurance,  II. 

AWARD. 

I.  Appointment  of  Umpire,  how  to  be 
made. 

Where  arbitrators  have  decided  the 
choice  of  an  umpire  by  tossing  up,  the 
acquiescence  of  parties,  subsequently 
to  the  choice,  and  before  the  reference 
is  proceeded  in,  does  not  render  the 
appointment  valid,  unless  the  parties 
acquiescing  have  knowledge  of  all  the 
circumstances  under  which  the  choice 
was  made. 

Therefore,  where  one  of  two  arbi- 
trators objected  to  S.  as  umpire,  and 
afterwards  the  two  arbitrators  tossed 
up,  and  the  other  arbitrator  won,  and 
named  S.,  and  the  attorney  of  one  of 
the  parties,  knowing  that  the  arbitra- 
tors had  tossed  up,  but  not  knowing 
that  one  of  them  had  objected  to  <S., 
proceeded  in  the  reference,  it  was  held 
that  the  irregularity  was  not  cured. 
And  this,  though  the  ground  of  the 
arbitrator's  objection  to  S.  was  nega- 
tived by  affidavit.  In  re  Jamieson  and 
Binns,  945. 

II.  Construction  of. 

1.  As  to  costs  of  several  issues  in  cause 
referred.    Costs  I.  5.  (l.) 

2.  How  far  decision  of  award  will  be 
referred  to  facts  stated  upon  it. 

5Y  An 
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An  action  on  the  case  against  an 
attorney,  for  negligently  preparing  a 
conveyance  of  land  to  the  plaintiff,  was 
referred  to  an  arbitrator  with  all  mat- 
ters in  difference.  The  plaintiff's  case 
on  the  reference  was,  that  many  words 
in  the  deed  were  written  on  erasures, 
which  were  not  noticed  in  the  attest- 
ation ;  that  the ,  deed  was  in  other 
respects  incorrect  and  improperly  pre- 
pared ;  and  that,  by  reason  thereof, 
the  plaintiff  was  prevented  from  mort- 
gaging. The  arbitrator  ordered  a  ver- 
dict to  be  entered  for  the  defendant, 
and  awarded  that  it  was  proved  before 
him  that  the  erasures  in  the  conveyance 
mentioned  in  the  pleadings  were  made 
before  the  deed  was  executed. 

On  motion  to  set  aside  the  award, 
on  the  ground  that  the  facts  therein 
stated  did  not  warrant  a  finding  for 
the  defendant : 

Held,  that  the  above  statement  of 
fact  by  the  arbitrator  did  not  shew 
that  his  decision  proceeded  on  that 
fact ;  and,  therefore,  that  no  ground 
appeared  for  reviewing  his  award. 
Lancaster  v.  Hemington,  345. 
Z  Uncertainty  as  to  damages  awarded. 

On  the  trial  of  a  cause,  a  verdict 
'  was  taken  for  3000/.  subject  to  a  refer- 
ence, the  arbitrator  to  direct  a  verdict 
for  plaintiff  or  defendant,  as  he  should 
think  proper;  and  to  determine  all 
matters  in  difference,  except  as  to 
costs,  the  settlement  of  which  was 
provided  for  by  the  order  of  reference. 
The  arbitrator  directed  a  verdict  to  be 
entered  for  plaintiff,  (not  saying  for 
how  much)  and  that  defendant  should, 
at  a  time  and  place  named,  pay  plaintiff 
or  his  attorney  260/. : 

Held,  an  uncertain  award.  Mortin 
v.  Surge,  913. 

III.  Setting  aside  for  uncertainty.  Ante, 
II.  3. 

BAIL. 

What  must  be  stated  in  affidavit  to  hold 
to  bail.    Practice,  II. 

BANK  OF  ENGLAND. 

I.  How  far  identified  with  transactions  of 
branch  banks.    Banki^upt,  I. 

IL  Notice  to,  how  far  notice  to  branch 
banks.    Bankrupt^  I. 


III.  Seal  of,  affixing  howproved.  Evidence, 
II,  1. 

BANKRUPT. 

I.  Payments  to,  when  within  Bankrupt 
Act. 

Giving  cash  for  a  bank  post  bill  is  a 
payment  within  the  protection  extended 
by  Stat.  6  G.A.  c.  16.  s.  82.  to  "all 
payments  really  and  bona  fide  made  '* 
to  any  bankrupt  before  the  commis- 
sion. 

N.  committed  an  act  of  bankruptcy, 
and  on  the  same  day  absconded  with 
two  500/.  bank  post  bills  drawn  in 
London,  payable  to  himself,  which  he 
afterwards  indorsed  in  blank.  At 
Gloucester,  where  a  branch  bank  of  the 
Bank  of  England  is  established  under 
Stat.  7  G.  4.  c.  46.  s.  1 5.,  he  delivered  the 
bills  to  S.,  saying  he  wanted  gold  for 
them.  S.,  who  was  known  at  the  branch, 
delivered  them  to  the  agent  there,  and 
received  1000/.  in  gold,  first  indorsing 
them,  at  the  agent's  desire,  to  the 
Governor  and  Company  of  the  Bank 
of  England.  S.  paid  over  the  whole 
1000/.  to  N.,  having  no  interest  in  the 
bills,  and  having  acted  merely  as  his 
friend  and  agent.  The  commission 
had  not  then  issued.  Neither  S.  nor 
the  bank  agent  knew  of  the  act  of 
bankruptcy.  The  bills  were  sent  to 
the  Bank  of  England  from  the  branch, 
uncancelled.  The  practice  at  the 
branch  banks,  when  bills  are  changed 
there,  is,  to  take  an  indorsement,  and 
send  them  up  uncancelled:  Held, 

First,  that  the  delivery  of  the  1000/. 
to  S.  for  the  bills  was  a  transaction  be- 
tween the  Bank  of  England  and  N, 
the  bankrupt,  by  their  respective  agents. 

Secondly,  that  the  changing  of  the 
bills,  whether  considered  as  a  purchase 
of  them,  or  as  a  payment  in  discharge  of 
the  liability  of  the  Bank,  was  not  a 
valid  transaction,  unless  protected  by 
sect.  82.  of  the  Bankrupt  Act,  as  a 
payment  made  without  notice  of  an 
act  of  bankruptcy. 

N.  absconded  (as  above  stated) 
March  12th.  Application  was  made 
by  solicitors  on  the  16th  to  the  Bank 
oi England,  to  stop  the  bills,  describing 
them,  and  stating  that  N.  had  abscond- 
ed with  them.  On  the  8th  of  April 
the  same  solicitors  again  applied  at  the 
Bank  to  the  same  effect,  and  it  was 

then 
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then  stated  that  a  fiat  of  bankruptcy 
against  N.  was  expected  by  every  post. 
The  bills  were  changed  at  Gloucester, 
April  12th  : 

Held,  that  there  was  sufficient  notice 
to  the  Bank  to«take  away  the  protection 
of  6  G.  4.  c.  16.  s.  82. ;  and  that  such 
notice  to  the  Bank  operated  as  notice 
to  the  branch  bank,  a  reasonable  time 
having  elapsed  for  transmitting  it  be- 
fore the  bills  were  received  there  from  S. 
Willis  V.  Bank  of  Eiigland,  2 1 . 

II.  What  sufficient  notice  of  act  of  bank- 
ruptcy.   Antkf  I. 

III.  What  constitutes  reputed  ownership. 
Vendor  and  Vendee,  II. 

IV.  When  goods  in  order  and  disposition 
of  bankrupt  within  7  2d  section  of 
Bankrupt  Act.   Vendor  and  Vendee,  I. 

V.  When  bankruptcy  not  sufficient  an- 
swer to  order  of  Court  to  pay  money. 
Attachment,  I. 

VI.  In  whom  is  vested  bankrupt's  estate 
in  customary  freehold  before  admit- 
tance of  assignees.    Manor,  II. 

BARN. 

Under  what  circumstances  a  chattel  re- 
movable by  a  tenant  at  expiration  of 
tenancy.     Landlord  and  Tenant,  XII. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  What  constitutes  a  promissory  note. 
Stanip^  II. 

IL  When  promissory  note  may  be  stamp- 
ed as  a  mortgage.    Stamp,  II. 

III.  Indorsee  of  bill,  how  far  affected  by 
fraud  of  preceding  indorser.   Post,  IV. 

IV,  Notice  of  non-payment  of  foreign 
bill,  how  to  be  given. 

In  giving  notice  of  non-payment  to 
the  drawer  of  a  foreign  bill,  resident 
abroad,  it  is  sufficient  to  Inform  him 
that  the  bill  has  been  protested,  with- 
out sending  a  copy  of  the  protest. 

In  an  action  by  the  indorsee  of  a  bill 
who  has  given  value,  if  his  title  be  dis- 
puted on  the  ground  that  his  indorser 
obtained  the  discount  of  such  bill  in 
fraud  of  the  right  ovvner,  the  question 
for  the  jury  is,  whether  the  indorsee 
acted  with  good  faith  in  taking  the 
bill.    The  question  whether  or  not  he 


was  guilty  of  gross  negligence  is  im- 
proper. Gross  negligence  may  be 
evidence  of  mala  fides,  but  is  not  equi- 
valent to  it.  Goodman  v.  Harvey,  870. 

V.  Discharge  of  one  of  two  joint  and 
several  makers  of  a  note. 

In  assumpsit  on  a  promissory 
note,  it  was  pleaded  that,  R.  owing 
plaintiff  299/.,  plaintiff  agreed  with  R., 
S.  R.,  and  defendant,  that  they  should 
give  plaintiff,  and  he  should  accept, 
their  joint  and  several  note  for  299/.  as 
a  satisfaction  and  security  for  the  debt, 
which  was  done.  It  was  further  plead- 
ed that,  the  note  being  due,  and  the 
debt  unpaid,  and  plaintiff  having  sued 
the  three  makers,  it  was  agreed  that 
the  action  should  cease,  and  that  the 
three  makers  should  give  their  three 
joint  and  several  notes  for  52/.  18*.  8rf., 
at  thirteen  months,  and  110/.  IZs.  4</. 
and  56/.  13*.  ^d,  at  longer  periods,  as 
a  satisfaction  and  security  for  200/. 
parcel  of  the  debt  due  from  J.  R., 
with  interest ;  and  the  notes  were  so 
given.  It  was  further  pleaded  that,  the 
first  note  being  due  and  unpaid,  and 
the  second  (now  sued  upon)  not  yet 
due,  S.  R.  agreed  with  the  plaintiff' to 
pay,  and  did  pay  him,  100/.  in  discharge 
of  S.  J?.'s  liability  on  the  three  last- 
mentioned  notes,  and  plaintiff  accepted 
the  same  in  such  discharge,  and  gave 
up  to  S.  R.  the  first  of  the  three  notes, 
indorsed  upon  the  note  now  sued  upon 
a  receipt  of  47/.  Is.  4d.  on  account, 
erased  S.  72.'s  name  from  this  note, 
and  discharged  him  from  further  liabi- 
lity thereon.  These  facts  being  admit- 
ted, and  it  being  answered  that  the 
last-mentioned  transaction  with  S.  R. 
took  place  without  defendant's  know- 
ledge or  consent,  which  was  not  denied : 
Held,  that  the  discharge  of  S.  R.  by 
the  plaintiff  discharged  the  defendant. 
Nicholson  v.  Revill,  675. 

VI.  How  far  one  of  two  joint  and  several 
makers  of  promissory  note  a  competent 
witness  for  the  other.  Evidence,  VII. 
2,  (2.) 

VII.  How  identity  ofprior  and  subsequent 
indorser  to  be  averred  on  pleadings. 
Pleading,  XI. 

VIII.  On  issue  as  to  indorsement  of  bill, 
on  which  party  proof  lies. 

Assumpsit  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange.  Plea, 
3  Y  2  that 
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that  the  bill  was  an  accommodation 
bill,  indorsed  to  plaintiff's  indorser  for 
the  purpose  of  its  being  discounted  for 
defendant's  use ;  that  it  was  indorsed 
to  plaintiff  in  fraud  of  defendant,  and 
that  plaintiff  took  the  bill,  by  such  in- 
dorsement, after  it  was  due.  Replica- 
tion, that  the  bill  was  indorsed  to 
plaintiff  before  it  became  due,  he  not 
knowing  the  premises,  without  this, 
that  plaintiff  took  it  after  it  was  due. 
Issue  thereon : 

Held  that,  at  the  trial,  it  lay  on  the 
defendant  to  begin,  by  proving  that 
the  bill  was  due  when  indorsed.  Lewis 
V.  Ladi/  Par/cer,  838. 

IX.  In  hands  of  a  tortious  holder,  how 
recoverable. 

If  a  party  receiving  a  bill  payable  to 
order,  for  the  purpose  of  getting  it  in- 
dorsed for  another  person,  procures 
the  indorsement,  pays  in  the  bill  to  his 
own  account  at  his  banker's,  with  in- 
tent to  appropriate  the  proceeds,  and, 
before  the  bill  is  due,  draws  upon  such 
account  (though  not  specifically  upon 
the  credit  of  the  bill),  and  his  draft  is 
honoured,  an  action  of  trover  may  be 
commenced  against  him  before  the  bill 
is  due,  but  not  an  action  for  money 
had'and  received.  Atkins  v.  Owen,  819. 

X.  Giving  cash  for  bill,  how  far  a  bona 
fide  payment  within  protection  of 
Bankrupt  Act.  Bankrupt,  I. 

BILL  OF  PARCELS. 

How  far  considered  a  warranty.  War- 
ranty. 

BISHOP. 

Consistory  Court  of,  whether  a  superior 
court.    Prohibition,  I. 

BONA  FIDES. 

I.  How  far  ajustification  of  libel.  Libel,l. 

II.  How  far  it  supports  title  of  indorsee 
of  bill  received  from  fraudulent  in- 
dorser. Bills  of  Exchange  and  Promis- 
sory/ Notes,  IV. 

III.  What  is  a  bona  fide  payment  within 
protection  of  Bankrupt  Act.  Bank- 
rupt^ I. 

BOND. 

I.  What  omissions  in  a  bond  will  be  sup- 
plied by  inference. 


To  a  declaration  against  the  sheriff 
for  an  escape  on  mesne  process,  de- 
fendant pleaded  that,  before  the  al- 
leged escape,  and  before  the  expira- 
tion of  eight  days  from  the  arrest,  he 
took  a  bail  bond,  duly  subscribed  with 
a  condition  according  to  the  form  of 
the  statute,  &c.,  and  assigned  it  to  the 
plaintiff,  which  the  plaintiff  took ;  and 
the  replication  traversed  that  any  con- 
dition was  subscribed  according  to  the 
form  of  the  statute,  &c. 

Held,  that  the  defendant  did  not 
support  his  issue,  by  producing  a  bail 
bond,  which  was  regular  in  all  respects 
except  that,  in  the  recital  of  the  con- 
dition, the  writ,  &c.,  was  said  to  have 

been  delivered  "to  the  said  ; '* 

and  that,  in  the  operative  part  of  the 
condition,  the  words  were  "  if  the  said 

 do  cause  special  bail,  &c.;"  the 

prisoner's  name  being  omitted  in  those 
two  places  only.    Holden  v.  Raphael, 

228. 

II.  Replevin. 

1.  Duty  of  Sheriff  in  taking.  Sheriff 
L,  2. 

2.  Action  on;   damages  how  to  be 
estimated.    Sheriff,  I.,  2. 

BURGESS. 

I.  Election  of,  by  an  unlimited  body; 
what  constitutes  a  valid  meeting.  Cor-^ 
poration,  I. 

II.  Right  of,  to  inspect  voting  papers 
under  stat.  5  &  6  W^.  4.  a,  76.  s.  55. 
Corporation,  III. 

CAPIAS  AD  SATISFACIENDUM. 

Discharge  out  of  custody  for  irregularity, 
when  it  may  be.  Practice,yiU.,  1.  (2). 

CASE,  SPECIAL. 

When  Court  will  judge  as  to  correctness 
of  inference  from  facts  drawn  by  the 
Sessions.    Poor,  III.,  4.  (2.) ;  VII. 

CENTRAL  CRIMINAL  COURT. 
Venue  in  indictment,  how  far  conclusive 
as  to  place  of  trial.  Venue. 

CERTIFICATE. 

I.  Of  Attorney;  non-renewal  of,  its 
effect.    Attorney,  II. 

II.  Of  Judge,  as  to  costs,  under  stat. 

43  Eliz. 


CERTIFICATE,  III. 
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45  Eliz.  c.  6.  s.  2.,  how  far  conclusive. 
Costs,  VI. 

III.  Of  Justices. 

1 .  As  to  completion  and  repairs  of 
highway.    Highway,  V.  1. 

2.  For  sale,  after  stopping  up  high- 
way.   Highway,  VII.  3.  (2.). 

CERTIORARI. 

I.  Prosecutor  pro  rege,  when  entitled  to. 

The  rule,  that  a  statute  taking  away 
certiorari  does  not  bind  the  Crown 
unless  named,  is  not  limited  to  cases 
where  the  Crown  has  an  actual  in- 
terest, but  extends  to  all  prosecutions 
in  the  name  of  the  King. 

And  the  rule  in  favour  of  the  Crown 
is  not  defeated  by  the  prosecutor  hav- 
ing become  nominally  defendant;  as 
where  a  conviction  has  been  quashed 
at  sessions,  with  costs  to  be  paid  by  the 
prosecutor,  and  he  seeks  to  quash  the 
order  of  sessions.  Rex  v.  Boultbee,  498. 
(See  remainder  of  placitum,  Convic- 
tion, II.) 

II.  Application  for,  when  Court  will  no- 
tice facts  stated  on  affidavit.  High- 
way, VII.,  5.,  (2.). 

III.  Recognizances  previous  to  removal. 
Post,  IV. 

IV.  Removal  of  indictment  by  one  of 
several  defendants,  its  effect  on  the 
others. 

Under  stat.  5  &  6  W.^.  c  33.,  as  well 
as  by  the  antecedent  practice,  a  certio- 
rari obtained  by  one  of  several  defend- 
ants removes  the  indictment  as  to  all, 
and  the  previous  recognizances  of  all 
are  discharged,  though  the  parties  not 
applying  for  the  certiorari  do  not  give 
any  fresh  security. 

Application  being  made,  under  such 
circumstances,  for  a  procedendo,  unless 
the  defendants  not  suing  out  the  cer- 
tiorari would  enter  into  recognizances, 
the  Court  refused  a  rule  to  shew  cause. 
Rex  v.  Boxall,  513. 

CHEQUE. 

Delivery  of,how  far  it  constitutes  payment. 
To  assumpsit  for  work  and  labour  in 
making  a  railing,  defendant  pleaded, 
that  before  the  action  he  had  paid  to 
plaintiff  the  sum  of  8/.  lis.,  and  plain- 
tiff had  received  and  accepted  the  same. 


in  payment  and  discharge  of  8/.  11*. 
Replication,  that  defendant  did  not  pay 
to  plaintiff  the  said  sum  of  8/.  lU.  in 
manner,  &c.: 

Held,  that  the  defendant  did  not  sup- 
port his  issue,  by  shewing  that,  before 
the  action, he  had  sent  plaintifFa  cheque 
on  his  banker  for  8/.  1  Is.,  stated  in  the 
body  of  the  cheque  to  be  "  balance  ac- 
count railing;"  and  that  plaintiff  held 
such  cheque  at  the  commencement  of 
the  action.  A  cheque  so  delivered,  to 
operate  as  payment,  must  at  any  rate 
be  unconditional. 

And  (per  Littledale  J.)  a  party  to 
whom  a  cheque  is  sent  may  commence 
an  action  before  he  sends  it  back: 

Held  also,  that  it  was  no  misdirection 
to  leave  it  to  the  jury,  only,  whether 
the  plaintiffs  received  the  cheque  as 
money.    Hough  v.  May,  954. 

CHURCH. 

Rate.  See  Mandamus,  II.  Prohibition, 
I.;  Rate,l. 

CHURCHWARDENS. 

I.  Power  to  lease'parish  property.  Land- 
lord and  Tenant,  V. 

II.  How  far  entitled  to  books  of  sur- 
veyor of  highway  on  his  quitting  office. 
Highway,  VIII.  1. 

III.  Accounts  of;  what  objections  may 
be  made  to  them.    Mandam^is,  II.,  5. 

CLIFTON. 

{Gloucestershire^.  What  justices  have 
jurisdiction  over.    Statute,  XLI.,  2. 

COMMON. 

Presumption  of  law  as  to  property  in 
uncultivated  parts  of  common. 

An  inclosure  act  directed,  that  com- 
missioners should  award  to  a  corpor- 
ation, who  were  owners  of  the  soil  of 
certain  commons,  a  twentieth  part  of 
the  commons,  by  way  of  compensation. 
The  Corporation,  who  were  plaintiffs 
in  an  action  of  trespass,  quare  clausum 
fregit,  having  given  evidence  of  acts  of 
ownership  in  the  locus  in  quo,  the  de- 
fendant, to  shew  that  their  right  to  it 
had  been  compensated  for  by  allotments 
made  by  the  commissioners,  gave  evi- 
dence that  these  allotments  amounted 
to  a  twentieth  part  of  the  commons. 

5  Y  5  In 
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In  contradiction  to  this  evidence,  plain- 
tiffs proved  that  a  part  of  the  land, 
which  they  alleged  to  be  the  common, 
consisted  of  uncultivated  strips  of  land 
between  the  cultivated  parts  of  the 
common  and  the  lands  of  private  pro- 
prietors, called  balks ;  and  plaintiffs 
gave  some  evidence  of  property  in 
these  balks.  The  Judge  having  left  the 
question  of  property  in  the  locus  in 
quo  generally  to  the  Jury,  who  found 
for  the  plaintiffs :  Held,  that  it  was  not 
ground  for  a  new  trial,  that  the  Judge 
did  not  tell  the  jury  that,  in  presump- 
tion of  law,  the  balks  belonged  to  the 
owners  of  the  adjacent  land,  unless  the 
contrary  were  proved.  Quaere,  as  to 
such  presumption.  Bailiffs  of  God- 
manchester  v.  Phillips^  550.  (See  re- 
maining parts  of  placitum,  JEvidence, 
VII.,  2,  (l.)  and  Corporation,  IL,  1.) 

COMPENSATION. 
Under  Railway  Act.    Statute,  XLVI. 

COMPULSION. 

Recovery  of  money  extorted  under  com- 
pulsion of  colourable  legal  process. 
Pleading,  I.,  1. 

CONSENT. 

By  party  arrested,  to  dwelling-house  to 
which  to  be  taken  ;  what  constitutes. 
Sheriff,  I.,  1. 

CONSISTORY  COURT. 

Of  Bishop ;  whether  a  superior  Court. 
Prohibition^  I.,  1. 

CONSOLIDATION. 

Rule  in  insurance  cases. 

Two  actions  having  been  brought  by 
the  same  plaintiff  against  different 
defendants,  on  the  same  policy  of  in- 
surance, the  Court  consolidated  them, 
after  a  declaration  had  been  delivered 
in  one,  and  an  appearance  entered  in 
the  other,  at  the  instance  of  the  de- 
fendant in  the  latter  action,  though  the 
plaintiff  objected.  Hollingsworth  v. 
Brodrick,  646. 

CONTEMPT  OF  COURT. 

Purging  of,  how  shewn. 

On   attachment   for  a  contempt, 
where  the  defendant  has  been  examined 


on  interrogatories,  and  the  Master  of 
the  Crown  Office  directed  to  report 
thereon  to  the  Court,  if  he  reports 
that  the  defendant  has  cleared  himself 
of  the  contempt,  the  Court  will  not 
enter  into  a  discussion  of  the  correct- 
ness of  such  report,  unless  it  appear, 
by  the  interrogatories  and  answers 
{Semble,  not  by  affidavit),  that  the 
Master  has  been  mistaken. 

It  is  not  sufficient  ground  for  a  re- 
view, that  the  Master's  report  appears 
contradictory  to  the  opinion  of  a  Judge, 
who  granted  the  attachment.  Rex 
v.  Morley,  849. 

CONTRACT. 

I.  Of  sale  ;  bill  of  parcels  how  far  a 
warranty.  Warranty, 

II.  Executory,  for  sale  of  goods. 

1.  Construction  of.  Vendor  and 
Vendee,  I. 

2.  When  property  vests  in  vendee. 
Vendor  and  Vendee,  I. 

III.  What  breach  by  one  party  will  en- 
title the  other  to  rescind  the  contract. 
Assumpsit,  IV. 

IV.  Implied. 

1.  Between  what  parties  it  arises. 
Pleading,  II. 

2.  How  far  it  arises  from  covenant 
in  lease,  on  tenant  holding  over.  Land- 
lord  and  Tenant,  VI. ;  Evidence^  XII. 

V.  Discharge  of  one  of  two  joint  and 
several  contractors,  effect  of.  Bills  of 
Exchange  and  Promissory  Notes,  V. 

CONVERSION. 

What  sufficient,  to  support  trover.  Land- 
lord and  Tenant,  XII. 

CONVEYANCE. 

By  what  words  right  of  way  passes. 
Way,  1. 

CONVICTION. 

I.  Form  of ;  how  penalty  against  several 
to  be  awarded. 

A  statutory  conviction  of  A.  and  JS. 
for  an  offence  several  in  its  nature  (as 
an  assault  under  stat.  9  G.  4.  c.  31.) 
adjudging  that  they,  the  said  A.  and  B., 
for  tlieir  said  offence,  do  forfeit  the 

sum 
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sum  of,  &c.,  and  in  default  of  payment 
be  imprisoned  for  the  space  of,  &c.,  is 
bad,  inasmuch  as  the  penalty  ought  to 
be  imposed  on  the  parties  severally, 
and  not  jointly.  And  a  party  com- 
mitted under  such  a  conviction  may 
recover  in  trespass  against  the  commit- 
ting magistrate.  Morgan  v.  Brown^ 
515. 

II.  Appeal  against;  what  objections  may 
be  taken  at  trial. 

By  the  Game  Act,  1&2W.  4.c.  52, 
the  justices,  before  whom  any  person  is 
summarily  convicted  in  penalties  under 
that  statute,  may  adjudge  that  such 
party  shall  pay  the  penalty  immediately 
or  at  a  future  time,  and,  in  default  of 
payment,  be  imprisoned  for  a  certain 
period  ;  and  it  is  enacted,  that  the  con- 
viction may  be  drawn  in  a  certain  form 
(corresponding  with  the  above  provi- 
sion) :  that  the  party  convicted  may 
appeal  to  the  sessions,  giving  notice  to 
the  complainant  of  the  cause  and  mat- 
ter of  appeal,  within  three  days  after 
the  conviction  ;  and  that  no  such  con- 
viction shall  be  quashed  for  want  of 
form.  A  party,  summarily  convicted 
under  the  act,  appealed,  giving  notice 
of  several  objections  on  the  merits. 
By  the  conviction,  when  returned  to 
the  sessions,  it  appeared  that  the  party 
was  adjudged  to  pay  the  penalty  forth- 
with, and  that  nothing  was  said  of  im- 
prisonment in  case  of  default.  The 
sessions  quashed  the  conviction  on  this 
ground,  stating  in  their  order  that  they 
quashed  it  for  want  of  form.  The  ob- 
jection was  not  taken  in  the  notice  of 
appeal,  nor  did  it  appear  that  the 
appellant,  when  he  gave  the  notice, 
had  means  of  knowing  how  the  con- 
yction  would  be  framed. 

Held  that,  assuming  the  conviction 
to  be  defective  in  substance,  the  sessions 
had  no  power  to  quash  it  on  this 
objection,  no  notice  of  it  having  been 
given.  Rex  v.  Boiiltbee,  498.  (See 
remainder  of  placitum.  Certiorari,  I.) 

CORPORATION. 

I.  Election  into,  by  unlimited  body ; 
what  constitutes  a  valid  meeting. 

To  a  quo  warranto  for  exercisin 
the  office  of  mayor  of  a  borough,  the 
defendant  pleaded  that  by  charter  the 
corporation  had  power  to  elect  a  bur 
gess  for  mayor;  and  that,  by  custom 


there  was  an  indefinite  number  of  free 
burgesses,  and  the  mayor,  bailiffs,  and 
burgesses,  being  duly  assembled,  m.ight 
elect  whom  they  would  for  burgess; 
that  he  was  elected  burgess  at  a  meet- 
ing duly  assembled,  according  to  the 
custom  of  the  borough,  and  was  after- 
wards duly  elected  mayor  according 
to  the    charter.     The   Crown  tra- 
versed the  fact  that  the  meeting,  at 
which  he  was  made  a  burgess,  was  duly 
assembled.    It  appeared,  at  the  trial, 
that  the  meeting  was  not  held  on  a  day 
appropriated  to  the  purpose  of  electing 
Burgesses;  and  the  jury  found  that  the 
custom  was  to  elect  burgesses  by  the 
burgesses  for  the  time  being,  who  were 
indefinite  in  number ;  and  that  every 
resident  burgess  was  to  be  served  with 
a  personal  notice  of  the  meeting,  and, 
if  he  required  it,  of  its  object ;  but 
that  the  custom  must  be  taken  with 
the  qualification  that   an  accidental 
omission  to  serve  a  resident  burgess, 
was  not  a  violation  of  it.    It  also  ap- 
peared that  R.,  a  resident  burgess,  had 
told  the  officer  whose  duty  it  was  to 
serve  the  notices,  that  he  need  not 
serve  him,  as  he  was  frequently  absent, 
and  could  hear  tell  of  what  was  going 
on.    The  officer  did  not  serve  7?.,  who 
was,  in  fact,  in  the  borough  at  the  time 
of  the  meeting.    The  jury  found  ex- 
pressly that  the  omission  to  serve  R. 
was  accidental : 

Held,  that  the  qualification  of  the 
custom,  as  to  accidental  omissions,  was 
bad  in  law ;  and  that  the  omission  to 
serve  R.  was  not  accidental.  Rex  v. 
Langhorn,  538. 

II.  Corporate  meeting,  who  must  attend. 
1.  When  number  of  members  limited. 

The  charter  of  a  corporation  created 
two  bailiffs  and  twelve  assistants,  and 
enacted  that  the  bailiffs  and  assistants 
for  the  time  being  should  be  the  com- 
mon council  of  the  borough  ;  that  the 
bailiffs  and  assistants,  for  the  time 
being,  or  the  greater  part  of  them,  of 
whom  [eorum,  quorum]  the  bailiffs 
should  be  two,  should  make  by-laws, 
should  elect  the  recorder  and  town- 
clerk,  and  should  elect  the  bailiffs 
annually  ;  if  a  bailiff'  died  in  office  or 
was  removed,  the  successor  was  to  be 
chosen  by  the  assistants  for  the  time 
being,  or  the  greater  part  of  them  ;  the 
assistants  nominated  in  the  charter  to 
3  Y  4  hold 
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hold  for  life  unless  removed  by  the 
bailiffs  and  assistants  for  the  time  being, 
or  the  greater  part  of  them,  of  which 
part  the  bailiffs  should.be  two,  and  to 
be  removable  by  the  bailiffs  and  assist- 
ants for  the  time  being,  or  the  greater 
part  of  them  (without  the  quorum 
clause);  and  in  that  case,  or  in  case  of 
death,  the  successor  to  be  elected  by 
the  bailiffs  and  assistants  then  living  or 
remaining,  or  the  greater  part  of  them, 
(without  the  quorum  clause),  and  so 
from  time  to  time  :  Held,  that  a  meet- 
ing, at  which  the  two  bailiffs  and  only 
six  assistants  were  present,  was  not  a 
regular  corporate  meeting  for  the  pur- 
pose of  accepting  a  resignation  of  a 
freeman,  although  the  number  of  as- 
sistants was  reduced  below  twelve  by 
deaths ;  and  that,  consequently,  a  free- 
man was  not  made  a  competent  witness 
by  his  resignation  being  accepted,  and 
the  acceptance  entered  in  the  book  of 
the  corporation  at  such  meeting.  Bai- 
liffs of  Godmanchester  v.  Phillips,  530. 
(See  remaining  parts  of  placitum,  Evi- 
de?ice,  VIL,  2.(1.)  and  Common.) 

2.  When  number  of  members  un- 
limited.   AntCj  I. 

III.  Right  of  burgesses  to  inspect  voting 
papers. 

Semble,  that,  under  the  Municipal 
Corporation  Act,  5  &  6  W,  4,  c.l6. 
s.  35.,  the  town  clerk  is  not  compell- 
able to  allow  two  burgesses  at  once  to 
inspect  the  voting  papers  deposited 
with  him  after  an  election  of  town- 
councillors,  or  to  give  more  than  one 
of  the  papers  to  one  person  at  the 
same  time;  but  that  he  is  bound  to 
allow  any  burgess,  who  brings  a  list  of 
his  own,  to  compare  it  with  the  papers 
produced  by  the  town  clerk,  and  mark 
it  according  to  what  he  finds  there. 
JRex  V.  Arnold,  657. 

IV.  Jurisdiction  of  Justices  within  Clifton, 
(Gloucestershire).    Statute^  XLI.,  2. 

V.  Corporation  seal  ;  attesting  witness 
whether  dispensed  with.  Evidence, 
II.,  1. 

VI.  Member  of,  when  a  competent  wit- 
ness in  action  by  Corporation.  Evi- 
dence, ViU  2.(1). 

VII.  Municipal  Corporation  Amendment 
Act.    Statute,  XLI. 


COSTS. 

I.  Of  action. 

1.  Power  of  Court  over. 

In  an  action  for  work,  labour,  and 
materials,  the  plaintiff  delivered  a  par- 
ticular, claiming  1303/.,  and  stating  that 
the  full  particulars  could  not  be  com- 
prised in  three  folios.  On  summons 
for  a  better  particular,  with  dates  and 
credits,  the  plaintiff  said  he  had  no 
credits  to  give,  and  the  summons  was 
dismissed.  The  cause  was  afterwards 
referred,  with  all  matters  in  difference ; 
the  costs  to  abide  the  event  of  the 
award.  The  plaintiff,  in  opening  his 
case  before  the  arbitrator,  admitted 
payment  of  several  sums,  and  claimed 
only  400/.  The  arbitrator  awarded  63/. 
to  the  plaintiff  for  his  alleged  causes  of 
action,  ^and  9/.  to  the  defendant  for 
matters  not  in  question  in  the  suit. 

Held,  that  the  Court  could  not  stay 
the  taxation  of  the  plaintiff's  costs 
and  order  each  party  to  pay  his 
own.  * 

Per  Patteson  J.  A  plaintiff  is  not 
bound,  in  his  particular,  to  state  the 
items  of  reduction  which  he  admits ; 
it  is  sufficient  if  he  states  the  items 
of  his  own  demand,  and  the  amount 
admitted  as  going  in  reduction.  Smith 
V.  Eldridge,  64. 

2.  Of  ejectment :  payment  of  costs  of 
former  action  before  bringing  of  se- 
cond action.    Ejectment,  IV. 

3.  Of  different  issues. 

(1.)  Construction  of  award. 

In  trespass  quare  clausum  fregit,  de- 
fendant pleaded  to  the  whole  action, 
(1.)  Not  guilty;  (2.)  Soil  and  freehold  ; 
(3.)  Private  right  of  way;  (4.)  Public 
right  of  way.  By  order  of  Nisi  Prius, 
the  cause  was  referred  to  a  barister, 
the  costs  to  be  in  his  discretion,  and  to 
be  recovered  as  if  they  were  costs  in  the 
cause.  The  fourth  issue  was  withdrawn 
from  the  cause  by  consent;  but  the 
arbitrator  was  to  decide  on  the  costs 
of  the  cause  as  if  it  had  remained. 
The  arbitrator  awarded  that  the  verdict 
on  the  first  and  second  issues  should  be 
entered  for  the  plaintiff,  with  nominal 
damages,  and  the  third  for  the  defend- 
ant ;  and  that  the  plaintiff  should  pay 
the  defendant  his  costs  in  the  cause, 
such  payment  to  be  made  on  the  ex- 
piration of  fourteen  days  from  the  tax- 
ation. 

Held, 
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Held,  that  the  plaintiff  was  entitled 
to  his  costs  on  the  first  and  second 
issues,  and  that  each  party  was  to  bear 
his  own  costs  of  the  fourth  issue;  the 
award  being  tatamount  to  a  direction 
that  the  costs  in  the  cause  should  abide 
the  event  of  the  cause.  Allenhy  v. 
Proudlock,  326. 
(2.)  In  replevin. 

Where  several  pleas  were  pleaded 
under  stat.  4  Ann.  c.  16.  and  one  party 
obtained  a  verdict  on  some  of  the  issues, 
entitling  him  to  the  general  costs  of  the 
cause,  he  was  liable  to  pay  the  opposite 
party  on  the  issues  found  for  him,  not 
only  his  costs  of  the  pleadings,  but  his 
costs  of  preparing  evidence  on  those 
issues.  There  was  no  difference  in  this 
respect  between  replevin  and  other 
actions.  And  the  law  was  not  altered 
by  the  General  Rule  Hil.  2  W.4.I.  74. 
Spencer  v.  Hamerton,  413. 

II.  Of  amendment  of  rule  for  judgment. 
Mortgage,  IV. 

III.  Of  mandamus.    Mandamus,  III. 

IV.  Of  parties  to  interpleader  rule.  In- 
terpleader, III. 

V.  Defendant's  costs  under  43  G.  3.  c.  46. 
s.  5. 

What  will  be  presumed  after  verdict. 
Pleading,  VIII.,  1. 

VI.  Judge's  certificate  for,  under  43  Eliz. 
C.  6.  s.  2. 

How  far  conclusive. 

Where  a  Judge  has  certified  to  de- 
prive of  costs  under  stat.  43  Eliz.  c.  6. 
s.  2.  in  a  case  within  the  statute,  the 
Court  cannot  order  the  plaintiff's  full 
costs  to  be  taxed  notwithstanding  the 
certificate,  on  the  ground  that  the 
Judge  gave  an  erroneous  reason  for 
certifying.    Cann  v.  Facey^  68. 

VII.  When  Court  will  review  Judge's 
order  as  to  costs.    Attorney,  IV. 

VIII.  Security  for:   time  for  pleading. 
Practice,  XVI. 

COVENANT. 

To  repair :  what  implied  contract  it 
raises  on  tenant  holding  over.  Land- 
lord and  Tenant,  VI. 

COURT. 
1.  Of  arches.    See  Prohibition,  I. 
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II.  Central  Criminal.    See  Vemie. 

III.  Consistory,  of  Bishop.  See  Prohibi- 
tion, I. 

IV.  Of  Delegates.    See  Prohibition,  I. 

V.  Ecclesiastical.    See  Prohibition,  I. 

VI.  Hundred.    See  Attorney,  II.,  l. 

VII.  Inferior. 

How  far  st.  2.  W.  4.  c.  39.  and  rules 
of  court  apply  to  causes  removed  from 
inferior  court.    Pleadings  IV.,  1 . 

CRIMINAL  INFORMATION. 

See  Information,  Criminal. 

CROWN. 

How  far  bound  by  statutes.  Certiorari,  I. 

CUSTOM. 

As  to  election  of  members  of  a  corporation, 
what  good.    Corporation,  I. 

CUSTOMARY  FREEHOLD. 
Vesting  of  bankrupt's  estate  before  ad- 
mittance of  assignees.    Manor,  II. 

DAMAGES. 

I.  Unliquidated,  whether  within  Statute 
of  Limitations.    Statute,  III.,  l. 

II.  Uncertainty  as  to,  in  award.  Award, 
II.,  3. 

III.  In  action  against  sheriff  for  taking 
insufficient  sureties,  how  estimated. 
Sherif,  I.,  2. 

DEBTOR. 

Discharge  of  one  of  two  joint  and  several 
debtors,  effect  of.  Bills  of  Exchange 
and  Promissory  Notes^  V. 

DELEGATES. 

Court  of,  whether  a  superior  court. 
Prohibition,  I. 

DEMISE. 

I.  What  constitutes  a  present  demise. 
Landlord  and  Tenant,  I. 

II.  Of  minerals :  what  interest  lessee 
takes.    Landlord  and  Tenant,  XL 

DESERTION 

Of  child  by  father,  what  is  proof  of  In- 
fant., II, 

DEVISE. 


034         DEVISE,  I.  II.  III. 


EJECTMENT. 


DEVISE. 

I,  VV^hat  words  pass  a  fee. 

Testatrix  devised  estates  to  N.  in  fee, 
in  trust  to  receive  and  apply  the  pro- 
ceeds to  the  use  of  S.,  the  sister  of 
the  testatrix,  for  her  life,  and,  from  and 
immediately  after  the  decease  of  S.,  to 
convey  the  same  to  such  uses  as  S. 
should  by  deed  or  will  appoint.  There 
was  no  devise  over.  S.  died  in  the 
lifetime  of  the  testatrix :  Held, 

1.  That  the  death  of  S.  in  the  tes- 
tatrix's lifetime  was  not  an  implied 
revocation  of  the  will. 

2.  That  the  estate  devised  to  N.  did 
not  lapse  by  reason  of  iS'.'s  death,  but 
vested  in  iV.  at  the  death  of  the  tes- 
tatrix. 

3.  That  the  estate  so  vested  in  JST. 
was  an  absolute  legal  fee.  Doe  dem. 
Shelley  v.  Edlin,  582. 

II.  What  evidence  admissible  to  explain 
ambiguity. 

Devise  to  A.  of  the  messuage  in  S. 
in  which  testator  resided,  with  the 
buildings  to  the  same  adjoining^  and  all 
those  several  closes  in  S.  aforesaid, 
called  C.y  i).,  and  E.,  (with  the  brick- 
kiln erected  thereon,)and  jP.,  with  their 
appurtenances,  part  of  the  farm  and 
lands  then  in  testator^s  oivn  occupation. 
Devise,  further,  to  B.  of  a  second  mes- 
suage, and  of  all  other  the  testator's 
lands  and  hereditaments  in  S.  except 
those  before  devised  to  A.  Under  this 
will,  B.  claimed  two  cottages  in  S. 
which,  when  the  will  was  made,  ad- 
joined the  messuage  resided  in  by  the 
testator,  but  were  not  in  his  occupation, 
and  were  divided  by  a  wall,  which  he 
had  built,  from  the  messuage. 

Held,  that  the  words  referring  to  the 
testator's  own  occupation  applied  only 
to  the  premises  mentioned  after  the 
words  "to  the  same  adjoining;"  that 
evidence  was  admissible  to  shew  the 
situation  of  the  premises,  and  by  whom 
they  were  occupied ;  but  that  those 
facts,  being  proved,  did  not  raise  such 
an  ambiguity  as  warranted  the  recep- 
tion in  evidence  of  declarations  made 
by  the  testator  when  giving  instructions 
for  his  will,  to  shew  that  he  intended 
B.  to  have  the  cottages.  Doe  dem. 
Frecdy  v.  Holtom^  76. 

III.  Under  power :  what  sufficient  attes- 
tation.   Power y  I. 


IV.  What  operates  as  a  revocation  of  a 
will.    Antey  I. 

V.  Death  of  devisee  in  life-time  of  de- 
visor, its  effect  on  devise.    Anthy  I. 

DISCHARGE. 

Out  of  custody,  of  prisoner  under  civil 
process.  Prac/ice,  VIII.,  1.  (2.);  Ex- 
ecution, 2. 

DISTRESS. 

I.  Power  of  mortgagee  to  distrain  on 
tenant  of  mortgagor.    Mortgage,  IV. 

II.  What  may  be  given  in  evidence  on 
issue  of  rien  in  arrear.     Pleading,  XII. 

DWELLING-HOUSE. 
Taking  party  to,  on  arrest.    SheriJ",  I.,  l. 

EASEMENT. 

I.  Right  of  way,  by  enjoyment,  under 
Stat.  2  &  3  W.  4.  c.  71.;  pleading  and 
evidence  relating  to.    See  Pleading, 

II.  What  proof  will  support  description 
of  way  alleged  as  an  immemorial  way. 
Highway,  III. 

III.  Ancient  lights.     See  Ancient  Lights, 

ECCLESIASTICAL  COURT. 

Whether  a  superior  Court.  Prohibi- 
tion, I. 

EJECTMENT. 

I.  What  constitutes  adverse  possession. 

Adverse  Possession, 

II.  Striking  out  names  of  lessors  of 
plaintiff  at  instance  of  defendant. 

Ejectment  was  brought  against  tenant 
in  possession  on  the  several  demises  of 
A.  and  B.  Application  Was  made  to 
strike  out  jB.'s  name,  on  affidavit  that 
the  tenant  claimed  under  B.,  that  the 
action  was  defended  to  protect  B.'s 
interest  against  A.,  and  that  A.  claimed 
under  a  conveyance  from  B.,  which 
was  asserted  to  be  invalid  by  reason  of 
fraud. 

The  Court  granted  the  application, 
though  B.,  who  was  in  the  East  Indies, 
had  not  expressly  authorised  it,  grounds 
being  shewn  for  inferring  a  general 
authority,  in  the  party  making  the  ap- 
plication, to  act  for  B.'s  interest  with 
respect  to  the  premises. 

And 
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And  this,  although  it  was  sworn,  in 
opposition  to  the  application,  that  the 
conveyance  from  B.  to  A.  was  bona 
fide  and  for  good  consideration,  that  B. 
had  covenanted  for  further  assurances 
to  A.,  that  the  insertion  of  the  name 
of  B,  was  necessary  to  give  legal  effect 
to  the  conveyance,  and  that  A.  was  in 
circumstances  enabling  him  to  defray 
the  expenses  of  the  proceedings,  and  to 
indemnify  B.  Doe  dem.  Hurst  v. 
Clifton,  809. 

III.  Entry  ,  of  verdict  on  second  demise 
after  execution  on  first. 

Ejectment  being  brought  on  two 
demises,  and  a  verdict  being  taken  for 
the  plaintilF  on  one,  and  for  the  de- 
fendant on  the  other,  and  leave  being 
reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  on  the  second 
demise,  he  is  not  precluded  from  doing 
so  by  his  having  obtained  early  execu- 
tion on  the  verdict  on  the  first  demise, 
and  possession  having  been  taken 
under  it.  Doe  dem.  Bank  of  England 
V.  Chambers,  410.  (See  remainder  of 
placitum,  Evidence,  II.,  1.) 

IV.  Stay  of  proceedings  in  second  eject- 
ment until  payment  of  costs  in  a 
former  one. 

A.  and  B.  jointly  brought  two  ejectments 
on  the  same  title,  one  against  C.  and 
the  other  against  D.,  and  recovered  in 
both.    In  a  third,  brought  by  A.  and 

B.  ,  on  the  same  title,  against  C.  and  i)., 
the  defendants  had  a  verdict,  and 
taxed  their  costs,  but  never  made  any 
express  demand  of  them.  The  costs 
were  never  paid.  Four  years  after  the 
trial  of  the  third  cause,  B.  released  to 

C.  and  D.  his  claim  to  the  premises  in 
dispute,  in  consideration  of  money, 
and  of  a  covenant  by  C  .and  Z).  to  sus- 
pend their  claim  against  B.  for  costs. 
Afterwards  A.  died ;  and  his  son 
brought  ejectment  against  C.  and  D. 
on  the  title  relied  upon  in  the  former 
actions.  Upon  motion  to  stay  pro- 
ceedings till  payment  to  C.  and  D.  of 
the  costs  recovered  by  them  : 

Held,  that  the  facts  of  this  case  did 
not  take  it  out  of  the  ordinary  rule, 
and  that  the  defendants  were  entitled 
to  the  stay  of  proceedings.  Doe  dem. 
Bees  V.  Thomas,  348. 

ESTOPPEL. 
I.  What  parish  is  estopped  from  shewing 


after  order  of  removal  unappealed 
against.    Poor,  VI. 

II.  How  far  mortgagor  estopped  from 
setting  up  defect  in  his  own  title,  as 
against  mortgagee.    Mortgage,  III.,  1 . 

III.  How  far  person  claiming  under  mort- 
gagor is  estopped  from  setting  up  prior 
mortgage  as  against  mortgagee.  Mort- 
gage, III.,  2. 

EVIDENCE. 

I.  Admissions. 

1.  Of  one  party  to  action,  how  far  ad- 
missible against  other  parties  claim- 
ing through  him. 

Ejectment  against  T.,  the  tenant  in 
possession,  and  L.,  who  came  in  to  de- 
fend as  landlord.  The  lessor  of  the 
plaintiff  having  proved  his  title  against 
L.,  the  latter  set  up  the  title  of  the 
tenant  T.,  who  had  paid  rent  to  the 
lessor  of  the  plaintiff  as  tenant  from 
year  to  year.  In  order  to  shew  the 
determination  of  T.'s  interest,  the 
lessor  of  the  plaintiff  produced  an  ad- 
mission signed  by  T.  after  the  commis- 
sion day  of  the  assizes,  whereby  he 
acknowledged  having  attorned  to  L., 
upon  Z/.'s  executing  a  writ  of  posses- 
sion in  a  prior  ejectment.  Held,  that 
this  admission  was  evidence  against  L, 
as  well  as  T.  Doe  dem.  Mee  v.  Lither- 
land,  784. 

2.  By  one  partner  of  a  firm,  how  far 
admissible  against  secret  partners, 
who  had  retired.  Laiidlord  and 
Tenant,  IX. 

3.  Order  of  removal  acquiesced  in  by 
parish,  how  far  conclusive  evidence 
against  parish.    Poor,  VI. 

4.  Proof  by  one  party  of  execution  of 
deed,  through  which  opposite  party 
claims. 

In  ejectment,  the  defendant,  upon 
notice  from  the  plaintiff^-  produced  a 
deed ;  and  it  was  proved  that  the  de- 
fendant's attorney  had  stated,  before 
the  trial,  that  the  defendant  claimed 
through  that  deed  :  Held,  that  this 
entitled  the  plaintiff  to  put  it  in,  with- 
out proving  the  execution,  before  the 
defendant's  case  was  opened.  Roe 
dem.  Wilkins  v.  Wilkins,  86.  (See  re- 
mainder of  placitum.  Adverse  Pos- 
session.) 

II.  Attestation. 

1.  Who  considered  attesting  witness. 

To 
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To  an  indenture  of  feoffment  by  the 
Bank  of  England,  the  seal  of  the  Bank 
was  affixed  by  a  paper  wafered  to  the 
indenture,  on  which  paper  was  written, 
*' Sealed  by  order  of  the  Court  of  Di- 
rectors of  TheGovernor  andCompany 
of  the  Bank  of  England,  12th  Decem- 
ber, 1853.  J.  K.  secretary:"  Held, 
that  J.  K.  was  not  an  attesting  witness, 
and  that  the  execution  of  the  feoffment 
might  be  proved  by  the  seal,  without 
calling  .7.  K. 

Qucere,  Whether,  when  there  is  an 
attesting  witness  to  the  affixing  of  the 
seal  of  a  corporation,  such  witness 
must  be  called  to  prove  the  deed  ?  Doe 
dem.  Bank  of  England  v.  Chambers, 
410.  (See  remainder  of  placitum, 
Ejectment,  III.) 

2.  Proof  by  attesting  witness,  when  dis- 
pensed with.   Ante,  II.  1.    Power,  I. 

III.  Written  entries.  ^ 

By  person  not  charging  himself. 

Accounts  of  rent,  signed  by  a  per- 
son, styling  himself  clerk  to  a  steward, 
but  not  shewn  to  have  been  employed 
by  such  steward,  otherwise  than  by 
the  accounts  themselves,  are  not  evi^ 
dence,  after  the  decease  of  both,  to 
prove  the  receipt,  either  by  the  clerk 
or  the  steward,  of  sums  of  money 
therein  mentioned.  De  Rutzen  v.  Farr, 
53,  (See  remainder  of  placitum.  Trial, 
New,  I.) 

IV.  Parol  evidence  to  explain  written 
documents. 

Ambiguity  in  will ;  what  evidence 
admissible  to  shew  testator's  inten- 
tions.   Devise,  II. 

V.  Execution  of  documents :  when  proof 
dispensed  with. 

1.  Documents  more  than  thirty  years 
old.    Power,  1. 

2.  Deed  put  in  evidence  by  one  party, 
through  which  the  opposite  party 
claims.    Antt,  I.,  4. 

VI.  Secondary  evidence  of  written  docu- 
ments. 

1.  What  search  for  document  necessary. 
Assumpsit,  II.,  2. 

2.  What  admitted  as  secondary  evi- 
dence.   Assumpsit,  II.,  2. 

•VII.  Competency  of  witnesses. 

1.  What  examination  may  be  gone 


into  on  the  voir  dire.    Post,  VII., 

2.(1).  _ 
2.  What  interest  disqualifies. 

(1).  Freeman  in  an  action  by  Cor- 
poration. 

A  corporation  brought  trespass  quare 
clausum  fregit;  defendant,  who  was 
not  a  member  of  the  corporation  (be- 
fore the  Rules  of  Hil.  4  W.  4.)  plead- 
ed; (1),  Not  guilty;  (2),  a  right  of 
common  appurtenant  to  a  messuage 
occupied  by  him.  The  case  of  the 
plaintiffs  was,  that  only  freemen  had 
the  right  of  common  in  respect  of  such 
occupation  :  Held,  that  a  freeman  of 
the  corporation  was  not  a  competent 
witness  for  the  plaintiffs,  though  no 
funds  were  shewn  to  belong  to  the 
corporation ;  and  that  stat.  5  &  4  W.4. 
c.  42.  s.  26.  (which  passed  before  the 
trial),  did  not  remove  the  objection. 

The  freeman  released  to  the  cor- 
poration all  his  right,  title,  and  interest 
as  a  freeman,  or  as  occupier  of  any 
commonable  messuage,  and  all  interest 
in  the  lands,  tenements,  and  other  pos- 
sessions of  the  corporation,  and  all 
right  of  common  in  the  locus  in  quo 
belonging  to  him  as  a  freeman,  and  all 
rights  connected  with  the  action  :  Held 
that,  as  he  was  himself  a  member  of  the 
body  to  which  the  release  was  made, 
it  did  not  restore  his  competency. 

The  witness  stated,  on  the  voir 
dire,  that  he  had  been  a  freeman,  but 
had  resigned  and  been  disfranchised  at 
a  corporate  meeting:  Held,  that  the 
defendant  might,  on  the  voir  dire  cross- 
examine  hira  as  to  the  number  of  per- 
sons present  at  the  meeting,  in  order 
to  ascertain  whether  it  had  been  a  re- 
gular meeting. 

The  witness  on  being  asked,  on 
the  voir  dire,  how  many  assistants  (who 
formed  a  constituent  part  of  the  meet- 
ing) were  present,  answered,  that  a 
book  then  in  Court  would  shew :  Held, 
that,  on  the  voir  dire,  reference  might 
be  made  to  the  book  to  ascertain  what 
number  was  present.  Bailiffs  of  God- 
manchester  v.  Phillips,  550.  (See  re- 
maining parts  of  placitum,  Corporation^ 
II..  1,  and  Common.) 

(2.)  One  of  two  makers  of  a  joint 
and  several  promissory  note  in  an 
action  against  the  other. 

C.  and  P.  made  a  joint  and  several 
promissory  note  for  200/.  with  interest. 
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P.,  being  sued  solely,  pleaded  illegality 
of  consideration :  Held,  that  C.  was 
not  a  competent  witness  to  support  this 
plea. 

And  that  it  made  no  difference  that 
C,  before  action  brought,  had  paid 
100/.  of  the  note,  a  year's  interest  be- 
ing also  due  at  the  time  of  such  pay- 
ment ;  inasmuch  as  C,  in  case  a  verdict 
were  given  againstP.,  would  be  liable  to 
contribution  in  respect  of  that  interest. 
Slegg  V.  Phillips,  852. 

(5.)  Parishioner  in  action  by  Church- 
wardens and  Overseers.  Landlord  and 
Tenant,  V.  2. 

VIII.  Stamp. 

1.  What  raises  presumption  of  an 
instrument  being  properly  stamped. 
Assumpsit^  II.  2. 

2.  When  unstamped  instrument  so 
far  incorporated  with  stamped  instru- 
ment as  to  be  admissible  in  evidence. 
Landlord  and  Tenant,  I.  See  also  Pos^, 
XII. 

3.  Agreement,  for  what  purpose  ad- 
missible in  evidence  without  stamp. 
Stamp,  III.  J. 

IX.  Way. 

1.  What  proof  will  support  descrip- 
tion of  way  alleged  as  an  immemorial 
way.    Highway,  III. 

2.  What  may  be  given  in  evidence  to 
prove  user  of  way  for  forty  years. 

To  support  a  plea  (framed  on  stat. 
2  &  3  W.A.c.ll.  s.  2)  of  a  right  of 
way  enjoyed  for  forty  years,  evidence 
may  be  given  of  user  more  than  forty 
years  back.  Lawson  v.  Langley,  890. 
See  also  Pleading,  VI. 

X.  Onus  of  proof,  on  which  party  it  lies. 

1.  Notice  previous  to  binding  of 
parish  apprentice,  on  appeal  against 
order  of  removal.    Poor,  III.  2,  (  .) 

2.  Indorsement  after  maturity  of  bill 
of  exchange.  Bilh  of  Exchange  and 
Promissory  Notes,  VIII. 

XI.  Document  admitted  and  referred  to 
by  both  parties  at  trial,  but  not  pro- 
duced in  evidence ;  effect  of,  after  ver- 
dict.,   Sheriff,  I.  2. 

XII.  Terms  of  tenancy  arising  from  old 
lease,  how  proved. 

Declaration,  in  assumpsit,  that  de- 
fendant had  held  lands  under  a  lease 
from  E.,  on  certain  terms,  which  were 


set  forth  on  the  record ;  that  the  rever- 
sion came  to  plaintiff;  and  that  defen- 
dant, in  consideration  of  an  alteration 
of  the  rent,  promised  to  hold  of  plain- 
tiff on  the  same  terms  in  all  other  re- 
spects; but  that  defendant  broke  the 
terms.  Plea,  Non  Assumpsit.  Plaintiff 
not  having  proved  an  express  contract 
to  hold  of  defendant  on  the  old  terms. 
Held,  that  he  could  not  rely  upon  an 
iraphed  contract,  arising  from  the  old 
lease,  without  putting  it  in  evidence ; 
and  that  the  old  lease  could  not  be  used 
as  such  evidence,  unless  properly  stamp- 
ed.    Walliss  V.  Broadbent,  877. 

XIII.  What  presumption  arises  from 
tenant  holding  over  after  expiration  of 
notice  to  quit.  Landlord  and  Tenant, 
IX. 

XIV.  Payment,  how  far  evidenced  by 
delivery  and  acceptance  of  cheque. 
Cheque. 

XV.  Evidence,  how  applicable  to  the  re- 
cord. 

1 .  Variance  between  pleading  and  evi- 
dence. 

(l.)  Supplying  omissions  in  bond. 
Bond,  I. 

(2.)  Description  of  highway  by  ter- 
mini.   Highway,  III. 

2.  Statute  of  Limitations. 

(l.)  Evidence  to  support  plea.  Stamp, 
III.  5. 

(2.)  What  takes  case  out  of  statute. 

In  assumpsit  on  a  promissory  note 
bearing  interest,  proof  that  defendant, 
being  sent  to  by  plaintiff  for  money, 
paid  l/.,  and  said,  "  this  puts  us  straight 
for  last  year's  interest,  all  but  18*.; 
some  day  next  week  I  will  bring  that 
up,"  is  sufficient  answer  to  a  plea  of 
the  Statute  of  Limitations,  no  evidence 
being  given  of  any  other  debt  due  from 
defendant  to  plaintiff.  Evans  v.  Davies, 
840.    See  also  Statute,  XXVIII. 

3.  Traverse  with  inducement,  what  it 
admits. 

In  prohibition  by  a  party  libelled  in 
the  Ecclesiastical  Court  for  non-pay- 
ment of  a  church  rate,  the  plaintiff  in 
his  declaration  alleged  that  the  parish  • 
of  W.,  of  which  he  was  a  parishioner, 
was  immemorial ly  divided  into  four 
townships,  the  inhabitants  of  which  had 
been  immemorially  liable  to  repair  the 
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parish  church ;  that  the  rate  was  made 
for  repairing  the  church,  but  was  as- 
sessed upon  three  of  the  townships 
only,  omitting  H.^  the  fourth;  and  that 
defendants  had  libelled  plaintiflf)  pre- 
tending that  H.  was  not  liable  to  such 
repair,  by  reason  of  some  supposed  law 
or  custom,  and  had  immemorially  re- 
paired a  chapel  of  its  own.  Plea,  that 
there  was,  and  had  been  immemorially, 
a  chapel  in  H.,  where  the  inhabitants 
received  all  divine  rites  and  services, 
and  which  they  repaired  and  maintained 
exclusively  by  a  rate  on  H.^  and  that 
from  time  immemorial  no  rate  had  been 
assessed  on  any  person  in  H.  for  the 
repair  of  the  parish  church ;  without 
this,  that  the  inhabitants  of  the  four 
townships  were  liable  to  contribute  to 
the  repair  of  the  parish  church ;  con- 
clusion to  the  country,  and  issue  joined 
thereon. 

At  the  trial,  the  plaintiff  proved  that 
H.  was  a  part  of  the  parish  of  W.  ;  and 
it  appeared,  on  cross-examination  by 
the  defendants,  that  H.  had  its  own 
church  or  chapel,  and  churchwardens, 
and  had  not,  at  least  for  twenty-five 
years,  paid  church  rates  to  the  parish. 
The  Judge  held  that  the  defendants 
were  entitled  to  a  verdict  on  this  evi- 
dence, for  that,  issue  being  joined  on 
the  traverse,  the  matter  of  inducement 
in  the  plea  was  admitted,  and  the  issue 
confined  strictly  to  the  matter  of  the 
traverse : 

Held,  that  the  plaintiff,  joining  issue 
on  this  traverse,  could  not  be  taken  to 
have  admitted  the  previous  allegations; 
that  the  traverse,  if  too  general,  was 
not  immaterial ;  that  the  parties  must 
be  taken  to  have  intended  to  put  in 
issue  the  liability ;  and  that  the  defen- 
dants, on  whom  the  onus  of  proof  lay, 
were  to  prove  the  matters  in  the  in- 
ducement making  up  the  fact  traversed. 
Held,  also,  that  the  mere  fact,  of  a 
district  in  a  parish  having  kept  up  a 
chapel  of  its  own  without  coming  on 
the  parish  rates,  did  not  shew  a  custom 
in  such  district  to  maintain  its  chapel 
by  rates  levied  on  its  own  inhabitants  ; 
and  that  the  traverse  was  therefore  not 
proved.  And  the  Court  granted  a  new 
trial.    Craven  v.  Sanderson^  666. 

4.  In  particular  actions, 
(l.)  Assumpsit. 

[1.]  Use  and  occupation. 


What  constitutes  an  hereditament 
under  St.  11.  G.  2.  c.  19.*.  14.  Land- 
lord and  Tenant  J  XI. 

[2.]  New  assignment. 
What  may  be  given  in  evidence  on 
plea  of Non Assumpsit.  Pleading^lY,  2. 

(2.)  Case.    Excessive  distress. 

What  may  be  given  in  evidence  on 
issue  of  rien  in  arrear.    Pleading,  XII. 

(5.)  Trover. 

What  amounts  to  a  conversion. 
Landlord  and  Tenant,  XII. 

EXECUTION. 

Discharge  out  of  custody. 

1.  Time  of  application  to  Court.  Prac- 
tice, VIII.,  1.  (2.). 

2.  Under  stat.  48  G.3.  c.  123. 

A  pVisoner  in  execution  for  a  debt 
not  exceeding  20/.  cannot  be  discharged 
under  stat.  48  G.5.  c.  123.  s,  1.,  unless 
he  has  been  actually  within  the  walls 
for  twelve  months:  residence  within 
the  rules  is  not  sufficient.  Sumption  v. 
Monzani,  1007. 

EXPENSES. 

Of  pauper,  after  suspended  order  of  re- 
moval.   Poor,  II. 

FATHER. 

I.  How  far  entitled  to  the  custody  of  his 
child.    Infant,  I. 

II.  How  far  liable  for  necessaries  pro- 
vided for  his  child.    Infant,  II. 

III.  What  is  proof  of  desertion  of  child 
by  father.    Infant,  II. 

FEE. 

What  words  pass  an  estate  in  fee.  De- 
vise,  I. 

FIXTURES. 

What  constitutes.  Landlord  and  Tenant, 
XII. 

FRAUD. 

I.  When  proof  of,  necessary  before  grant- 
ing attachment.     Attachment,  I. 

II.  Indorsee  of  bill  of  exchange,  how  far 
affected  by  fraud  of  preceding  indorser. 

•  Bills   of  Exchange   and  Promissory 
Notes,  IV. 

GAME. 


GENERAL  ISSUE, 
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GAME. 
Conviction  under  Game  Act. 

What  objections  may  be  taken  on 
appeal.    Conviction^  II. 

GENERAL  ISSUE. 

Defence  under,  how  far  affected  by  new 
rules  of  pleading.    PleadingyY 1. 

GRANT. 

By  what  words  a  right  of  way  will  pass. 
Way,  1. 

GUARDIAN. 

Who  entitled  to  custody  of  infant. 
Infant,  I. 

HABEAS  CORPUS. 
Effect  of  discharge  after.  Infant,  I,  1.. 

HALF-PAY. 
Interest  of  officer  in.  Mandamus,  II.,  3. 

HEREDITAMENT. 

What  constitutes. 

1.  Under  stat.  11  G..2.  c.  19.  s.  14. 
Landlord  and  Tenant,  XI. 

2.  Under  local  act.    Statute,  XLV.^ 

HIGHWAY. 

I.  When  road  becomes  a  public  highway 
under  stat.  41  G.  5.  c.  109.  Post, 
v.,  L 

II.  What  proof  will  support  allegation 
of  an  immemorial  way.    Post,  III. 

III.  Description  of  by  termini,  what  cer- 
tainty necessary. 

An  indictment  for  obstruction  of  a 
public  way,  describing  it  as  from  A.  to- 
wards and  unto  B.,  is  satisfied  by  proof 
of  a  public  way  leading  from  A.  to  B., 
though  turning  backwards  between  A. 
and  B.  at  an  acute  angle;  and  though 
the  part  from  A.  to  the  angle  be  an 
immemorial  way,  and  the  part  from  the 
angle  to  B.  be  recently  dedicated. 

B.  was  a  church :  the  path  from  A., 
after  passing  the  point  at  which  the 
obstruction  took  place,  reached  the 
churchyard,  but  not  the  church,  before 
reaching  the  angle:  Held  by  Lord 
Denman  C.  J.,  and  semble,  per  Cole- 


ridge J.,  that  this  proof  would  not  have 
supported  an  indictment  describing  the 
whole  as  an  immemorial  way.  Rex  v. 
Marchioness  Dowager  of  Downshire, 
232. 

IV.  To  whom   soil   of  road  belongs 
Post,  V. 

V.  Liability  to  repair. 

1.  Way,  under  stat.  41  G.3.  c.  109. 

By  an  act  for  inclosing  lands  in  se- 
veral parishes  and  townships,  it  was 
directed  that  the  allotments  to  be  made 
in  respect  of  certain  messuages,  &c., 
should  be  deemed  part  and  parcel  of 
the  townships  respectively  in  which 
the  messuages,  &c.,  were  situate.  And 
the  commissioners  under  the  act  were 
directed,  in  their  award,  to  make  such 
orders  as  they  should  think  necessary 
and  proper  concerning  all  public  roads, 
"  and  in  what  township  and  parish  the 
same  are  respectively  situate,"  and  by 
whom  they  ought  to  be  repaired. 

The  commissioners  by  their  award 
directed  that  there  should  be  certain 
roads.  One  of  these,  called  the  Sand- 
toft  road,  passed  between  new  allot- 
ments. The  road  was  ancient.  The 
part  of  the  common  over  which  it  ran, 
before  the  award,  was  in  the  township 
of  H.,  and  the  road  was  still  in  that 
township  unless  its  situation  was  chang- 
ed by  the  local  act  and  the  award. 
The  new  allotments  on  each  side  were 
declared  by  the  award  to  be  in  other 
townships  than  H.  The  award  did 
not  say  in  what  townships  the  road 
was  situate,  nor  by  whom  it  was  re- 
pairable. 

Held,  that  the  act,  by  changing  the 
local  situation  of  the  allotments,  did 
not,  as  a  consequence,  change  that  of 
the  adjoining  portions  of  road,  and 
therefore  that  the  road  in  question 
continued  to  be  in  H. 

Held,  by  Lord  Denman  C.  J.,  that, 
where  the  herbage  of  a  road  becomes 
vested,  by  the  General  Inclosure  Act 
(41  G.  3.  c.  109.),  sect.  1.,  in  the  pro- 
prietors of  allotments  on  each  side,  no 
presumption  arises  that  the  soil  itself 
belongs  to  such  proprietors. 

Held,  further,  by  the  whole  Court, 
that,  under  sect.  9.  of  the  General  In- 
closure Act,  a  road  continued,  as  well 
as  a  road  newly  made,  under  the  award 
of  commissioners  of  inclosure,  must  be 
declared  by  justices  in  special  sessions 
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to  be  fully  completed  and  repaired, 
before  the  inhabitants  of  the  district 
can  be  indicted  for  not  repairing  it. 
Rex  V.  Inhabitants  of  Hatfield^  156. 

2.  Turnpike  road. 

(1.)  Where  whole  road  not  completed. 

Where  trustees  are  authorised  to 
make  a  turnpike  road  from  A.  to  C, 
the  entire  road  must  be  completed  be- 
fore the  public  can  be  compelled  to 
repair  any  part.  Although  the  road 
from  A.  to  B.  (an  intermediate  point) 
has  been  finished  between  twenty  and 
thirty  years,  and  repaired  from  time  to 
time  by  the  public;  and  although  the 
road  at  point  B.  joins  another  public 
road  which  is  complete.  Rex  v.  Edge 
Lane^  723. 

(2.)  Where  branch  roads,  contemplat- 
ed by  local  act,  not  completed. 
Where  trustees  under  a  turnpike 
act  are  empowered  to  make  a  road 
from  A.  to  B.,  and  a  branch  from  that 
road  to  C,  the  public  are  not  compel- 
lable to  repair  the  main  road,  though 
complete  in  its  whole  extent,  till  the 
branch  is  finished.  Rex.  v,  ('umber- 
worth,  731. 

VI.  Obstruction. 

What  points  may  be  made  on  trial  of 
prosecution  for  obstructing. 
Justices  in  petty  session  having  made 
an  order  for  stopping  a  highway  under 
a  local  act  giving  an  appeal,  and  the 
time  for  appeal  having  elapsed,  it  can- 
not be  contended,  on  a  prosecution  for 
obstructing  such  way,  that  the  order 
was  bad  because  the  justices  were  not 
properly  summoned  to  the  petty  ses- 
sion. 

Under  stat.  55  G.  3.  c.  68.  s.  2.,  en- 
acting that  "  when  it  shall  appear,  upon 
the  view  of  any  two  or  more  "  justices, 
that  a  highway  is  unnecessary,  the  same 
may  be  stopped  by  order  of  such  jus- 
tices, the  order  is  not  valid  if  it  state 
only  that  the  justices,  having  viewed  the 
public  roads  within  the  parish,  &c.  (in 
which  the  road  lies),  and  being  satisfied 
that  certain  roads  after  mentioned  are 
unnecessary,  do  order  the  same  to  be 
stopped  up  :  and  the  objection  may  be 
taken  on  such  prosecution,  and  at  such 
time,  as  above.  Rex  v.  Marquis  of 
Bownshire,  698.  (See  remainder  of 
placitum,  Post^  VII.,  4.) 

VII.  Stopping  up. 


1.  In  what  it  differs  from  diversion. 
Post,  VII.  3.  (2.) 

2.  View  by  justices,  what  necessary. 
Post,  VII.  3.  (2.) 

3.  What  order  of  justices  must  state. 
(1.)  Ante,  VI. 

(2.)  In  an  order  of  justices  for  stop- 
ping up  a  highway  as  unnecessary,  under 
Stat.  55  G.  5.  c.  68.  s.  2.,  the  following 
recital:  —  "We,  A.,  B.,  and  C,  jus- 
tices," &c., "  assembled  at  a  special  ses- 
sions held  "  &c.,  on  &c.,  "  having  upon 
view  found "  that  a  certain  part  of  a 
highway  called,  &c.  is  unnecessary  :  — 
sufficiently  shews  that  the  justices 
viewed  such  highway  together,  and  at 
the  time  when  the  order  was  made. 

Such  order,  if  not  made  on  a  joint 
view,  would  be  bad. 

A  direction  in  such  order,  that  the 
land  of  the  discontinued  highway  be 
sold  by  the  surveyors  to  H.J,  A.,  whose 
lands  adjoin  thereto,  if  he  shall  be  will- 
ing to  purchase  the  same,  if  not,  to 
some  other  person  or  persons,  for  the 
full  value  thereof,  is  sufficient  under 
stats.  55  G.  3.  c.  68.  s.  2.  and  15  G.  3. 
c.  78.  s.  17.,  though  the  form  of  an  or- 
der given  in  the  schedule  (No.  xviii.) 
to  the  latter  act  introduces  the  words 
"  for  the  full  value  thereof,"  after  the 
words  "  purchase  the  same,"  as  well  as 
in  the  subsequent  part  of  the  sentence. 

It  is  not  necessary  to  the  validity  of 
such  an  order,  that  a  certificate  of  sale 
should  be  subjoined  to  it,  pursuant  to 
Stat.  13  G.  3.  c.  78.  Sched.  No.  xix.; 
or  that  any  direction  should  be  given 
in  the  order,  as .  to  the  application  of 
the  purchase-money. 

A  public  highway  led  over  the  land 
of  H.  J.  A.  He  opened  another  road 
over  his  own  land,  between  the  same 
points,  which  the  public  used,  and  they 
ceased  using  the  former  road.  Nine 
years  afterwards,  he  obtained  an  order 
of  justices  for  stopping  up  the  old  road 
as  unnecessary,  under  stat.  55  G.  3  c.  68. 
s.  2.  Held,  by  Lord  Denman  C.  J.  and 
Patteson  J.,  that  such  order  might  pro- 
perly be  made,  and  that  it  was  not 
necessary  to  proceed  as  in  case  of  di- 
verting a  highway  under  13  G.  3.  c.  78. 
5.  16. 

Also,  by  Lord  Denman  C.  J.,  Patte- 
son and  Williams  Jf.,  that  the  justices 
might  properly  state  in  their  order  that 

they 
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they  had  viewed  the  old  road,  if  they 
had  viewed  the  ground  over  which  the 
right  of  way  was,  although  the  road 
itself  had  gone  into  disuse* 

Also,  by  Lord  Denman  C<.  J.  and 
Patteson  J.,  that  an  order  directing  the 
surveyors  to  sell  the  soil  of  the  old 
highway  to  H.  J.  A.,  whose  lands  ad- 
join, if  he  will  purchase,  if  not,  to  some 
other  person,  for  the  full  value,  is  not 
bad,  although  H.  J.  A.  be  himself  the 
surveyor ;  at  least  if  no  fraud  appear. 

The  general  rule  iSj  that  the  Court 
will  not,  on  application  for  a  certiorari, 
notice  objections  raised  by  affidavit; 
at  least  where  they  might  have  been 
brought  before  the  sessions  on  appeal. 
As  to  exceptions,  quaere.  Mex  v.  Jus- 
tices of  Cambridgeshire,  III. 

4.  Effect  of,  on  roads  in  continuation 

of  highway. 

By  a  local  inclosiire  act,  incorpo- 
rating (so  far  as  its  provisions  were  not 
repugnant)  the  General  Inclosure  Act, 
41  G.  3.  sess.  2.  c.  109.,  it  was  enacted 
that  certain  Commissioners  might  set 
out  and  appoint  highways  over  the 
lands,  to  be  divided,  &c.,  within  the 
parish  of  J?.,  or  over  any  of  the  old 
inclosed  lands  in  the  parish,  and  divert 
or  stop  up  any  of  the  present  public  or 
private  carriage-roads,  highways,  or 
footpaths  in  the  parish,  observing  cer- 
tain conditions :  and  that  all  ways 
and  paths  in  the  parish  not  so  set  out 
or  continued  should  be  stopped  up  and 
extinguished,  and  deemed  part  of  the 
lands  to  be  divided,  &c. :  provided  that 
no  roads  through  any  old  inclosures  of 
the  parish  should  be  stopped  up,  di- 
verted, or  altered,  without  an  order  of 
two  justices. 

A  road.  A,  through  old  inclosures  in 
the  above  parish,  opened  into  the  waste, 
and,  at  such  opening,  joined  another 
road,  B,  which  formed  a  continLiation 
of  A,  and  ran  entirely  over  waste  land. 
No  valid  order  was  obtained  for  stop- 
ping road  A.  RoadB  was  not  set  out  or 
continued  by  the  commissioners :  Held, 
that  this  omission  did  not  extinguish 
road  A  and  create  a  consequent  stop- 
page of  road  B;  but,  on  the  contrary, 
that  A  remaining  open  for  want  of  an 
•order  of  justices,  as  a  consequence,  B 
remained  open  also. 

Quaere,  if  a  road  long  used  as  a  tho- 
roughfare by  the  public  be  lawfully 
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stopped  at  one  end,  whether  the  right 
of  way  over  the  remainder  be  gone. 
Per  Patteson  J.,  it  is  not.  Rex  v. 
Marquis  of  Do wnshire,  698.  (See  re- 
mainder of  placitum,  Ant^,  VI,) 

VIII.  Surveyor. 

1.  Books  of,  on  his  quitting  office^  who 
entitled  to. 

A  surveyor  of  the  highways,  quitting 
office  (before  stat.  5  &  6  W.  4.  c.  50.), 
claimed  a  sum  as  due  to  him  from  the 
parish  ;  and,  on  the  sum  being  gua- 
ranteed  to  him,  agreed  to  deliver  up 
his  books.  The  sum  was  afterwards 
paid.  In  pursuance  of  a  resolution  of 
vestry,  the  books  were  demanded  of 
him  for  the  then  churchwardens  ;  and, 
in  a  subsequent  year,  they  were  also 
demanded  by  the  churchwardens  of 
the  latter  year  :  Held,  that  the  church- 
wardens and  overseers  of  the  latter 
year  were  not  entitled  to  maintain  tro- 
ver for  the  books;  and,  semble,  that 
no  parish  officer  of  any  year  was  so 
entitled.    Addison  v.  Round,  799. 

2.  Assessment  of,  under  stat.  15  G.  5. 
c.  78.,  how  to  be  pleaded.  Pleading^ 

IX.  Right  of  Way.    See  Wa^, 

HIRING. 

Settlement  by  hiring  and  service*  Poot\ 
IV. 

HOUSE. 

Nomination  of  dwelling-house  by  party- 
arrested.    SJieriff,!.  l^ 

HUNDRED  COURT. 
Practice  in,  by  uncertificated  attorney, 
its  effect.    Attorney,  II.  1. 

IDENTITY. 

I.  Of  causes  of  action  in  different  counts 
of  declaration,  how  far  plea  may  shew. 
Pleadings  V.  5. 

II.  Of  prior  and  subsequent  party  to 
bill,  how  to  be  averred  in  pleading* 
Pleading,  XL 

INCLOSURE. 

Liability  to  repair  highway,under  General 
Inclosure  Act.    Big/nvaj/^  V.  1. 

INDENTURE, 
Of  Apprenticeship. 

5  Z  1.  Exe- 
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1 .  Execution  of.    Poor,  III.  5, 

2.  What  it  must  state.   Poor,  III.  1. 

INDICTMENT. 

I.  Venue,  how  far  conclusive  as  to  place 
of  trial.  Venue. 

II.  For  nuisance,  what   a  defence  to. 
Nuisance. 

III.  Removal  of,  by  one  of  several  de- 
fendants.   Certioraji,  IV. 

INDUCEMENT. 
In  pleading,  when  to  be  proved..  Plead- 
ing, XV.  3. 

INFANT. 
Who  entitled  to  custody  of. 

1.  Where  a  person  supposed  to  be 
improperly  in  custody  is  brought  up  on 
habeas  corpus,  the  Court,  if  there  ap- 
pear no  ground  for  restraint,  will  order 
that  such  person  be  at  liberty  to  go 
where  he  pleases,  and  will,  if  neces- 
sary, give  him  the  protection  of  ^  an 
officer  in  going.  But  if  the  party  be 
a  legitimate  child,  too  young  to  exer- 
cise a  discretion,  the  legal  custody  is 
that  of  the  father;  and,  if  the  mother 
has  possessed  herself  of  the  child  ad- 
versely to  him,  and  he  claims  it,  the 
Court  will  oblige  her  to  deliver  it  up. 

N6r  will  this  rule  be  departed  from 
on  the  ground  that  the  father  has 
formed  an  adulterous  connection, 
which  still  continues,  if  it  appear  that 
he  has  never  brought  the  adulteress  to 
his  house  or  into  contact  with  his 
children,  and  does  not  intend  to  do  so. 

Ssmble,  that  the  child  would  not  be 
given  into  the  father's  custody  if  it  ap- 
peared that  in  his  hands  it  would  be 
exposed  to  cruelty  or  to  gross  corrup- 
tion.   Rex  V.  Grecnhill,  624. 

2.  A  father  claiming  from  his  wife 
the  custody  of  their  legitimate  infant 
child  on  habeas  corpus,  the  Court,  on 
a  representation  by  the  wife  of  his 
profligacy  and  cruelty,  referred  it  to  a 
l)arrister  to  determine  as  to  the  proper 
custody  for  the  child,  the  wife  (who 
was  in  contempt  for  disobeying  the 
vvrit)  and  the  husband  consenting  to 
abide  by  such  determination.  Bex  v. 
Dohbiju,  644.  (n). 

.3.  Infant  child  in  custody  of  the 
mother,  brought  up  by  habeas  corpus 
:ii  the  father's  instance.    Ordered  that 


the  child  remain  with  the  motfer; 
the  father's  access  to  be  regulated  by 
the  Master.    Rex  v.  Wilson,  645.  (n). 

II.  How  far  father  liable  for  necessaries 
found  for  child. 

Quaere,  whether  a  father  deserting 
his  infant  child  be  liable  in  assumpsit 
to  a  party  who  supplies  the  child  with 
necessaries,  no  further  proof  of  con- 
tract being  given  ? 

No  such  action  can  be  maintained, 
if  the  father  had  reasonable  ground  to 
suppose  that  the  child  was  provided 
for. 

U.  offered  to  N.  to  take  care  of  iV.'s 
child,  without  putting  N.  to  any  ex- 
pense j  upon  which  N.  gave  up  the 
child  to  U.  Afterwards  U.  gave  up 
the  child  to  iV^.'s  wife,  who  was  living 
apart  from  N.,  in  adultery ;  and  after- 
wards the  child,  to  escape  cruel  treat- 
ment by  Nh  wife  and  the  adulterer, 
returned  to  TJ.,  who  maintained  it 
thenceforward:  Held,  that  iV.,  who 
had  no  notice  of  the  child's  quitting 
U.  at  all,  or  of  the  cruelty,  was  not 
liable  to  U.  for  the  maintenance  of  the 
child,  inasmuch  as  the  facts  did  not 
shew  any  desertion  of  the  child  by  N,, 
and  negatived  a  contract  between 
and  U. 

And  that  it  made  no  difference  that 
17.,  when  she  made  the  original  under- 
taking, was  a  married  woman ;  the 
ground  of  the  decision  being,  not  that 
U.  had  made  a  valid  contract,  but  that 
the  circumstances  negatived  desertion  5 
and  that,  therefore,  the  question  as  to 
the  implied  liability  did  not  arise. 
Urmston  v.  Newcomen,  899. 

III.  What  is  proof  of  desertion  of  child 
by  father.    Ante,  11. 

INFERIOR  COURT, 

How  far  stat.  2  W.  4.  c.  39.  and  rules  of 
Court  apply  to  causes  removed  from 
inferior  courts.    Pleading,lY .  1. 

INFORMATION,  CRIMINAL. 

I.  During  pendency  of  other  proceedings. 
The  Court  refused  a  rule  for  a  cri- 
minal information  for  an  assault,  upon 
its  appearing  that  the  applicant  had 
taken  out  a  warrant  against  the  other 
party,  though  the  applicant  offered 
tiiat  it  should  be  part  of  the  rule  that 


INFORMATION,  CRIMINAL,  I.  II. 
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he  should  abandon  the  proceedings  on 

the  warrant.   Ex  parte  ,  Gent., 

One,  &c.,  576.  (n).  And  see  Judgment, 
111. 

II.  Where  there  is  no  intention  to  pro- 
voke breach  of  the  peace. 

The  Court  will  not  grant  a  criminal 
information  for  calling  a  magistrate  a 
liar,  accusing  him  of  misconduct  in 
reference  to  his  having  absented  him- 
self from  an  election  of  clerk  to  the 
magistrates,  and  threatening  a  re[)eti- 
tion  of  the  same  language  whenever 
such  magistrate  came  into  the  town, 
unless  there  appear  an  intention  to 
provoke  a  breach  of  the  peace.  JBx  parte 
Chapman,  773. 

INSOLVENT.  ^ 

General  meaning  of  the  term. 

Defendant  gave  a  warrant  of  attorney 
to  plaintiff  to  secure  the  payment  of  a 
debt  by  instalments.  Shortly  before 
the  first  instalment  was  due,  defendant 
told  plaintiff  that  he  feared  he  could 
not  meet  it,  and  that,  unless  time  was 
given  him,  he  would  make  over  his 
effects  for  the  benefit  of  his  creditors. 

An  agreement  was  then  entered  into 
between  plaintiff  and  defendant,  that 
defendant  should  give  his  acceptance 
for  a  part,  and  pay  the  rest  by  instal- 
ments according  to  his  ability,  so  as  to 
discharge  all  before  April  1st,  1836; 
and  that  plaintiff  should  not  enter  up 
judgment  unless  defendant  should  dis- 
pose of  his  business  or  become  bankrupt 
or  insolvent. 

Defendant  paid  the  acceptance  when 
due.  Afterwards,  and  before  Jpn7  1st, 
1836,  defendant  asked  plaintiff  to  make 
him  a  bankrupt,  in  order  to  relieve 
him  from  his  difficulties,  and  said  that 
he  could  not  pay  205.  in  the  pound, 
and  that  his  assets  were  200/.,  and  his 
debts  500/. 

Held,  that  plaintiff  might  enter  up 
the  judgment  and  take  out  execution, 
defendant  appearing  to  be  insolvent  in 
the  sense  contemplated  in  the  agree- 
ment ;  and  that  the  facts  above  stated 
did  not  shew  that  plaintiff,  at  the  time 
of  the  agreement,  knew  defendant  to 
be  insolvent  in  that  sense. 

The  expression  "becoming  insol- 
vent "  means  a  general  inability  to  pay 
debts,  and  does  not  signify  taking  the 
benefit  of  the  Insolvent  Debtors'  Act, 


unless  the  context  so  restrains  it.  £id-^ 
die  combe  v.  Bond,  332. 

INSURANCE. 

I.  Construction  of  words  "  port  of  lad- 
ing" in  a  policy. 

Insurance  on  a  ship  "at  and  from 
her  port  of  lading  in  North  America  to 
Liverpool.'^  She  took  in  part  of  her 
cargo  at  K.,  in  New  Brunswick,  and 
then  sailed  from  thence  to  B.,  in  the 
same  province,  seven  miles  distant,  on 
the  same  bay  of  the  sea.  She  there 
completed  her  cargo, and  then  returned 
to  K.  to  receive  provisions,  &c.,  after 
which  she  sailed  for  England,  and  was 
lost  on  the  voyage.  B.  was  not  in  the 
way  from  K.  to  Liverpool.  B.  and  K. 
were  situate  on  creeks  opening  into 
the  bay,  and  were  spoken  of  by  some 
persons  as  ports,  but  neither  of  them 
had  a  custom-house.  They  had  cus- 
tom-house officers,  and  were  under  the 
jurisdiction  of  the  custom-house  of  St, 
John,  New  Brunswick. 

Held  that,  after  the  ship  had  begun 
to  load  at  X.,  that  was  her  port  of 
lading ;  that  the  term  "  port  of  lading" 
in  the  policy  did  not  allow  of  her 
afterwards  going  to  B.,  and  that  her 
doing  so  was  a  deviation.  Brown  v. 
Tayleur.,  241. 

II.  To  what  loss  underwriters  liable. 

Insurance  on  a  ship,  V.,  with  the 
usual  warranty  as  to  average.  The 
ship  having  come  into  colhsion  with 
another  ship,  and  proceedings  being 
instituted  for  the  damage  done  to  the 
other  ship,  the  matter  was  referred  to 
arbitrators,  who  awarded  that  each 
ship  should  bear  half  of  the  aggregate 
loss.  The  ship  V.  on  the  settlement 
had  to  pay  a  balance  to  the  other  ship: 
Held,  not  to  be  a  loss  to  which  the 
underwriters  were  liable. 

Held,  also,  that  the  expense  of  the 
wages  and  provisions  of  the  crew  of 
the  v.,  during  the  time  that  she  was 
detained  in  repairing  damage  done  to 
herself  by  perils  of  the  sea,  were  not 
such  a  loss.   De  Faux  v.  Salvador,  420. 

III.  Consolidation  rule.  Consolidation. 

INTEREST. 

I.  What  naval  officer  has  in  his  half-pa}'. 
Mandamus^  11.  5. 
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II.  What  grantee  of  allowance  by  Lords 
of  Treasur}'  has  in  his  allowance.  Man- 
damus, IL  2. 

INTERPLEADER. 

t.  When  Court  will  interfere  to  protect 
Sheriff.    Skerif,  VI. 

II.  Revival  of  rule,  when  it  will  be 
made. 

A  sheriff  having  taken  goods  in  exe- 
cution, which  were  claimed  by  a  third 
party,  obtained  an  interpleader  rule. 
The  parties  appeared ;  and  a  rule  was 
made  that  the  parties  should  appear  in 
the  next  terra,  and  maintain  or  relin- 
quish their  claims,  &c.,and  that,  in  the 
meantime,  the  sheriff  should  continue 
in  possession  till  further  order  of  the 
Court,  and  proceedings  against  him 
be  stayed  ;  and  that  a  feigned 
issue  should  be  tried  between  the 
claimants  at  the  next  assizes.  The 
issue  was  tried,  and  the  third  party 
obtained  a  verdict  against  the  execu- 
tion creditor.  The  latter  obtained  a 
rule  for  a  new  trial,  which  rule,  after 
the  lapse  of  five  terms,  was  discharged. 
The  sheriff  had,  by  direction  of  the 
execution  creditor,  quitted  possession 
before  ihe  rule  for  a  new  trial  was 
discharged.  The  interpleader  rule  had 
never  been  enlarged,  or  in  any  manner 
1' or m ally  continued  : 

Held,  that  the  Court  might,  never- 
theless, act  upon  the  interpleader  rule 
for  the  pur[)03e  of  awarding  to  the 
successful  party  his  costs  of  appearing 
to  the  sheriff's  rules,  and  costs  of  keep- 
ing possession,  if  properly  incurred  by 
such  party.    Levi/  v,  Champnei/s,  365. 

III.  Costs  under.    Ante,  II. 

IRREGULARITY. 

I.  In  form  of  declaration  for  not  com- 
plying with  rules  of  Court,  Pleading, 
IV.  1. 

II.  Setting  aside  , process  for;  power  of 
Judge  at  chambers.    Judge,  III.  2. 

JUDGE. 

I.  Certificate  of,  for  costs,  under  45  Eliz. 
c.  6.    Costs,  VI. 

II.  Right  of,  to  discharge  Jury  from 
■  giving  verdict  on  some  of  several  issues. 

Veniict,  IL 


HI.  When  Court  will   review  Judge^^ 
order. 

1 .  Attorney,  IV. 

2.  Whether  an  application,  made  be- 
fore a  single  Judge  at  chambers,  to  set 
aside  process  for  irregularity,  be  made 
early  enough,  is  a  question  for  his  dis- 
cretion ;  and  the  Court  will  not  review 
his  decision. 

On  such  an  application,  made  on  the 
ground  that  the  party's  attorney  is 
described  as  "  of  40,  Stamford-Street'' 
only :  Held,  that  the  Judge  at  cham- 
bers was  to  exercise  his  discretion  in 
determining  whether  the  description 
was  sufficient ;  and  the  Court  refused 
to  entertain  the  question  after  he  had 
decided  it. 

The  Judge  having  considered  such  a 
description,  on  the  copy  of  the  writ 
served,  insufficient,  and  having  set  aside 
the  writ  and  service  for  irregularity,  the 
Court  amended  the  order  by  setting 
aside  only  the  copy  of  the  writ,  and 
service^    Tadman  v.  Wood,  1011. 

JUDGMENT. 

I.  Amendment  of  rule  for  judgment. 

1.  When  it  may  be  made.  Mortgage ^ 
IV. 

2,  Costs  of.    Mortgage,  IV. 

II.  Entry  of,  nunc  pro  tunc.  Practice^ 
X.  2. 

III.  On  criminal  conviction,  during  pen* 
dency  of  action  for  same  offence, 

A  defendant  being  brought  up  fof 
judgment  for  an  assault^  and  it  appear* 
ing  that  the  prosecutor  had  commenced 
an  action,  which  was  still  depending,, 
for  the  same  assault,  the  Court  refused 
to  pass  any  judgment  except  that  the 
defendant  should  give  security  for  his 
good  behaviour,  he  having  used  violent 
language  towards  the  prosecutor  in 
addressing  the  Court. 

And  this,  although,  at  the  time  of 
the  defendant  being  brought  up,  the 
prosecutor  offered  to  discontinue  the 
action.    Rex  v.  Mahon,  575. 

IV.  Non  obstante  veredicto,  when  it  may 
be.    Pleading,  VIII.  2. 

JURY. 

I.  What  they  may  determine  in  action 
for  libel.    Libel,  II. 

II.  Right  of  Judge  to  discharge  Jury  from 
giving  verdict  on  any  issue.  Verdict,  II. 

III.  Right 


JURY,  m. 
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Ml  Right  of  plaintiff  to  bring  another 
action  after  withdrawal  of  a  Juror  at 
trial    Practice y  XL 

JUSTICES. 

I.  Order  of. 

1.  For  stopping  up  highway,  what  it 
must  state.  Highway/,  VL  and 
VIL  3. 

2.  For  payment  of  church-rate,  appeal 
against.    Rate,  L  6, 

3.  Objections  to,  what  Court  will 
notice  on  application  for  certiorari. 
Highway,  VII.  3. 

IL  Certificate  of,  as  to  repairing  and 
stopping  up  highway.  Highway,  V. 
and  VIL  3. 

ilL  Mandamus  to.  Mandamus,  L  2. ; 
IL  5, 

IV.  Trespass  against,  for  commitment 
under  irregular  conviction,  when  it 
may  be  maintained.    Conviction,  1. 

V,  Jurisdiction  of,  within  Clifton  {Glou- 
cestershire),   Statute,  XLI.  2. 

KING. 

%  what  statutes  bound.    Certiorari,  L 

LANDLORD  AND  TENANT. 

L  What  constitutes  a  present  demise. 

By  a  paper  entitled  a  memorandum 
of  agreement,  signed  by  plaintiff  and 
defendant,  it  was  recited  that  defendant 
and  W.  had  agreed  to  abandon  the 
annexed  contract  for  taking  and  letting 
certain  lands;  that  plaintiff  and  de- 
fendant agreed,  the  former  to  take,  the 
latter  to  let,  the  lands,  upon  the  con- 
ditions contained  in  the  annexed  con- 
tract; "the  said  rent  to  be  annually 
paid  by  quarterly  payments,  and  to  be 
in  amount  220/. ;  and  we  further  bind 
ourselves  to  the  other  to  execute  a 
similar  agreement  to  the  one  recited 
and  referred  to."  This  agreement  had 
a  oL  stamp.  The  annexed  agreement 
had  no  stamp,  and  was,  in  effect,  a 
lease  from  the  defendant  to  W.  setting 
out  regularly  the  terms  of  the 
tenancy,  &c. 

Held,  that  the  stamped  agreement 
incorporated  the  unstamped  one,  and 
that  the  two  together  might  be  given 
in  evidence  as  a  lease  on  the  terms  con- 
tained in  the  unstamped  one.  Pearce 
V.  Cheslyn^  225. 


II.  What  tenancy  created  by  payment  of 
rent  after  void  lease.    Post,  V.  1. 

III.  Terms  of  tenancy,  arising  from  old 
lease,  how  proved.    Evidence,  XII. 

IV.  Lease,  granted  under  a  power  given 
by  deed,  how  far  binding  on  parties  to 
deed.    Mortgage,  IV. 

V.  Lease  of  parish  property,  by  whom 
to  be  made. 

1,  In  ejectment  on  the  demise  of 
the  churchwardens  and  overseers  of 
a  parish,  laid  after  the  passing  of  stat. 
59  G.  5.  c,  12.  (the  seventeenth 
section  of  which  vests  all  real  pro- 
perty belonging  to  the  parish  in  the 
churchwardens  and  overseers  in  suc- 
cession, as  a  corporation),  the  lesssors 
of  the  plaintiff  proved  that  the  de- 
fendant, ever  since  the  passing  of  the 
statute,  and  for  many  years  before, 
had  paid  rent  to  the  churchwardens 
of  the  parish  for  the  time  being,  *and 
that  the  late  churchwardens  and  over- 
seers (who  came  into  oflSce  after  the 
statute  passed)  had  given  him  notice 
to  quit. 

Defendant  produced  a  lease  for  years, 
by  T.  K.  and  J.  K.,  therein  described 
as  churchwardens  of  the  parish,  to 
W.  E.,  made  before  the  statute,  in 
consideration  of  the  surrender  of  a 
former  lease;  and  also  a  lease  for  a 
term  of  years,  yet  unexpired,  made 
before  the  statute,  by./.  M.  and  N.  6'., 
described  as  churchwardens  of  the 
parish  church,  to  W.  E.'s  personal  re- 
presentative, through  whom  defendant 
claimed,  in  consideration  of  the  sur- 
render of  the  lease  first  mentioned. 
In  the  last-mentioned  lease  the  pre- 
mises were  described  as  "  belonging  to- 
the  parish  church/'  and  the  rent  was 
reserved  payable  to  "the  said  church- 
wardens and  their  successors.'^ 

On  a  special  case,  stating  these 
facts:  Held, 

That  the  property  appeared  to  be 
parish  property  ;  that  the  leases 
passed  no  legal  interest ;  and  that  the 
property,  since  the  statute,  was  in  the 
churchwardens  and  overseers  in  suc- 
cession, who  were  intitled  to  treat  the 
defendant  as  tenant  from  year  to  year, 
and  to  recover  the  premises  upon 
giving  notice  to  quit.  JDoc  dem.  Higgs 
V.  Terry,  274. 

2.  In  ejectment  by  churchwardens 

o  7i  3  and 
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I  and  overseers,  on  demises  laid  after 
Stat.  59  G.3,c.  12.,  it  appeared  that 
the  defendants,  before  and  since  the 
statute,  had  paid  rent  to  the  suc- 
cessive churchwardens,  and  that  the 
late  churchwardens  and  overseers  (ap- 
pointed since  the  statute)  had  given 
a  proper  notice  to  quit.  Defendants 
produced  °ase,  made  before  the 
statute,  for  fifty-nine  years,  to  par- 
ties under  whom  they  claimed,  pur- 
porting to  be  made  with  the  consent 
of  the  vicar,  the  majority/  of  the  alder- 
men and  burgesses  of  the  borough  of 
R.  and  of  others  the  inhabitants  of  the 
parish,  whose  names  were  subscribed 
to  a  memorandum  on  the  back  of  the 
lease  expressing  such  consent.  The 
churchwardens  were  the  demising  par- 
ties, and  the  rent  was  made  payable 
to  them  and  their  successors  for  the 
time  being.  The  premises  were 
described  as  belonging  to  the  parish 
church. 

On  a  special  case  stating  these  facts  : 
Held  that,  notwithstanding  the  consent 
expressed  as  above,  the  premises  must 
be  taken  to  have  been  parish  property, 
demised  by  the  churchwardens  as  such  ; 
and  consequently  that  the  lease  passed 
no  legal  interest  in  the  term,  and  the 
present  churchwardens  and  overseers 
might  treat  the  lessees  as  tenants  from 
year  to  year : 

Held,  further,  that  a  parishioner, 
liable  to  poor's  rate,  was,  at  common 
law,  a  competent  witness  for  the 
plaintiff  in  such  action,  no  evidence 
being  given  that  the  premises  were  of 
any  annual  value  beyond  that  at  which 
they  were  demised.  Doe  dent.  Hobbs 
V.  Cockell,  478. 

VL  Covenant  to  repair :  how  far  it  raises 
an  implied  contract  on  tenant  holding 
over. 

A.  demised  to  5.,  for  a  term  of 
years,  two  messuages ;  the  lease  con- 
tained a  covenant  by  B.,  thai;  he 
would,  during  the  term,  keep  the  pre- 
mises in  repair^  and  leave  them,  at  the 
end  of  the  term,  in  good  repair  and  in 
the  same  state  as  they  were  in  at  the 
beginning.  At  the  end  of  the  term, 
the  messuages  were  out  of  repair,  and 
had  been  converted  into  a  single  house. 

B.  held  on  without  a  fresh  lease,  and 

C.  afterwards  purchasedthe reversion  of 
A.^  and  B.  continued  to  hold  on  under 
C:  Held, 


1.  That  B.  was  not  liable  in  assumpsit 
on  an  implied  contract  to  put  the 
messuages  in  such  repair,  and  in  the 
same  state  as  they  were  in  at  the  com- 
mencement of  the  term. 

2.  That,  supposing  B.  so  liable,  C 
had  no  right  of  action  for  breaches  of 
the  contract  committed  before  he  pur- 
chased the  reversion.  Johnson  v. 
Churchwardens  of  St.  Peter,  Hereford, 
520. 

VIL  Trustees  of  a  term  ;  nature  of  their 
reversionary  interest.    Mortgage,  IV. 

VnL   Relative  situation  of  mortgagee 
and  tenant  in  possession-  Mortgage^ 

IX.  What  presumption  arises  from  te- 
nant holding  over  after  notice  to  quit. 

In  assumpsit  for  rent  of  coal,  the 
issue  being  whether  or  not  the  defend- 
ants, having  given  notice  to  quit,  had 
afterwards  waived  the  notice  and  con- 
tinued the  tenancy,  it  was  proved  that, 
after  the  time  fixed  by  the  notice  had 
expired,  they  continued  for  two 
months  working  out  certain  portions 
of  the  coal,  which,  however,  as  they 
contended,  it  was  usual  for  a  tenant  to 
take  away  on  abandoning  such  a  work: 
♦  Held,  that  it  was  for  the  jury  to  decide 
on  this  issue,  whether  or  not  the  de*- 
fendants,  in  remaining  for  the  two 
months,  intended  -to  waive  the  notice 
and  continue  the  tenancy. 

During  all  the  time  above-mentioned, 
the  defendants  constituted  a  firm, 
called  the  Llangonneck  Coal  Company. 
After  the  expiration  of  that  time,  the 
company  appointed  an  agent.  On  the 
trial  of  the  above  action  the  plaintiff 
offered  in  evidence  a  letter  of  the 
agent,  to  shew  a  recognition,  by  the 
firm,  of  a  continuing  tenancy.  Before 
the  letter  was  written^  or  the  agent 
appointed,  two  of  the  defendants  had 
withdrawn  from  the  firm,  but  the 
business  was  still  carried  on  in  the 
name  of  the  L.  Coal  Compan}-,  and  no 
notice  of  the  change  had  been  given  to 
the  public  :  Held,  that  the  letter  was 
inadmissible.    Jones  v.  Shears,  832. 

X.  For  what  breaches  of  contract  re- 
versioner may  maintain  action  against 
tenant.    Ante,  VI. 

XI.  When  use  and  occupation  maintain- 
able. 

A. 
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A.  agreed  with  to  take  a  lease  of 
iS.'s  iron  ore  at  iV.  for  forty  years,  at  a 
■certain  rent,  engaging  to  work  the 
several  veins  of  ironstone,  limestone, 
'&C.,  in  certain  stipulated  proportions ; 
and  B.  agreed  to  grant  such  lease. 

Held,  that  by  this  agreement  B. 
took,  not  a  mere  licence,  but  a  right 
constituting  an  hereditament  within 
Stat.  11  G.  2.  c,  19.  5.  14.,  in  respect  of 
which  A,  might  sue  him  for  use  and 
occupation.    Jones  v.  Reynolds,  80x5. 

XIL  Fixtures  ;  what  constitutes. 

A  tenant  is  entitled,  at  the  expiration 
of  his  term,  to  remove  a  wooden  barn 
which  he  has  erected  on  a  foundation 
of  brick  and  stone,  the  foundation 
being  let  into  the  ground,  but  the  barn 
resting  upon  it  by  weight  alone. 

He  may  maintain  trover  for  such  a 
barn,  against  a  party  converting  it. 

If  the  reversioner,  having  refused, 
while  off  the  premises,  to  allow  such 
tenant  to  take  away  the  barn,  afterwards, 
^vhile  a  third  party  is  in  possession  of 
the  land,  come  on  the  land  and  pre- 
vent the  tenant  from  entering  to  take 
the  barn  away,  this  is  a  conversion  by 
the  reversioner.  Wansbrougk  v.  Maton, 
884. 

XIII.  For  what  tenant  may  maintain 
trover  at  expiration  of  his  tenancy. 
Antb,  XIL 

LEASE,  ' 
See  Landlord  and  Tenant. 

LIBEL. 

L  Bona  fides,  how  far  a  justification. 

Declaration  complained  that  defend- 
ant published  an  advertisement  in  a 
newspaper,  stating  that  a  capias  had 
issued  against  plaintiff)  and  that  it  had 
been  impracticable  to  take  him,  and 
•offering  a  reward  for  such  information 
to  be  given  to  the  sheriff's  officer  as 
•would  enable  him  to  take  plaintiff ;  in- 
nuendo that  plaintiff  was  in  indigent 
circumstances,  incapable  of  paying  the 
ilebt,  and  keeping  out  of  the  way  to 
avoid  being  served  with  process.  Plea, 
that  a  capias  had  been  issued,  indorsed 
for  bail,  and  delivered  to  the  sheriff ;  that 
defendant  had  kept  out  of  the  way  to 
avoid  being  taken ;  that  the  sheriff's 
officer  had  been  unable  to  take  him ; 
and  that  defendant  had  published  the 


advertisement,  at  the  request  of  the 
party  suing  out  the  writ,  within  four 
calendar  months  of  the  date  of  the 
writ,  to  enable  the  sheriff  and  his  officer 
to  arrest.  Held,  a  justification.  Lay 
v.  Lawson^  195. 

IL  What  put  in  issue  by  plea  of  not 
guilty. 

In  an  action  for  libel,  the  declaration 
stated  that  plaintiff  and  M.  had  been 
duly  convicted  of  conspirmg  to  extort 
money  from  C,  and  received  judgment, 
but  that  defendant  published  that  the 
counsel,  who  moved  for  judgment,  had 
stated  plaintiff*  to  be  the  writer  of  a 
letter  which  was  in  fact  written  by  M. 
Issue  was  joined  on  a  plea  of  not 
guilty.  Plaintiff,  at  the  trial,  proved 
the  publication  and  the  indictment  and 
sentence,  the  letter  being  set  out  in  the 
indictment  as  an  overt  act  of  the  con- 
spiracy, and  called  the  counsel  as  a 
witness,  who  deposed  that  he  had  iti 
fact  made  the  statement.  Held,  that 
on  this  evidence  it  was  properly  left  to 
the  jury  whether  the  publication  was  a 
libel,  and,  thejury  having  found  a  ver- 
dict of  Not  Guilty,  that  this  was  not 
contrary  to  the  evidence.  Stockdale  v. 
Tarte,  ioi6. 

LICENCE. 

To  a  claim  of  right  of  way  under  pre- 
scription act ;  pleading  and  evidence 
relating  to.    Pleading,  VL 

LIEN. 

Of  vendor  on  goods,  when  divested.  Ven- 
dor and  Vendee,  11. 

LIGHTS. 
See  Ancient  Lights. 

LIMITATIONS. 
Statute  of.    See  Statute,  III.,  XXVlII. 

LOCAL  ACT. 
See  Statute,  XLU.  — XLVI. 

MAGISTRATES. 
See  Justices. 

MALA  FIDES. 
How  far  it  differs  from  gross  negligence. 
Bills  of  Exchange  and  Promissory  Notes 
IV. 
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MANDAMUS,  I.  11. 


MANDAMUS. 

I.  When  it  lies. 

1 .  To  Lords  of  Treasury  to  pay  over 
money  received  by  them  for  a  party 
under  a  vote  of  Parliament. 

The  Lords  of  the  Treasury  agreed  to 
submit  a  vote  to  parliament  for  grant- 
ing a  retired  allowance  to  a  public 
officer,  on  certificate  of  ill-health,  ac- 
cording to  Stat.  5  G.  4.  c.  113.  The 
vote  passed,  but  the  pension  was  not 
specifically  mentioned  in  the  appropri- 
ation act,  which,  however,  directed  a 
gross  sum  to  be  applied  in  discharge  of 
retired  allowances.  The  Lords  of  the 
Treasury,  on  application  by  the  party 
for  payment,  informed  him  that  he 
might  receive  it  from  a  treasury  officer 
whom  they  named.  The  officer  de- 
clined paying,  inasmuch  as  he  had  no 
authority  from  the  Lords  of  the  Trea- 
sury, and  they,  being  again  applied  to, 
refused  to  give  such  authority  except 
on  condition  that  the  party  would 
forego  certain  legal  proceedings,  which 
he  refused  to  do. 

Held,  first,  that  the  party  had  a 
legal  right  to  the  allowance,  the  Lords 
of  the  Treasury  having  submitted  the 
grant  to  parliament,  and  having  after- 
wards admitted  that  the  money  for 
paying  the  allowance  was  in  their 
hands. 

Secondly,  that  a  mandamus  lay  to 
the  Lords  of  the  Treasury  to  order 
payment,  inasmuch  as  the  claimant  had 
no  other  remedy;  and  as  the  writ  was 
demanded,  not  against  the  King,  but 
against  officers  into  whose  hands  money 
had  been  paid  under  an  act  of  parlia- 
I  ment  for  the  use  of  an  individual.  Rex 
V.  Lords  Coynmissioners  of  Treasury, 
286. 

2.  To  Justices  in  petty  sessions  to  ad- 
judicate on  disputed  facts. 

On  complaint  against  a  party  as  a 
vagrant,  for  refusing  to  maintain  his 
wife,  the  party  charged,  being  called 
upon  by  the  justices  in  petty  sessions  to 
shew  cause  for  his  refusal,  denied  being 
married  to  the  woman,  and  produced 
some  evidence  in  support  of  such  de- 
nial :  and  he  threatened  the  magistrates 
with  an  action  if  they  committed  him. 
The  complainants  offered  evidence  of  a 
Gretna  Green  marriage;  but  the  jus- 
tices refused  to  hear  it,  and  dismissed 


the  summons,  saying  that  they  would 
not,  on  this  application,  try  a  disputed 
marriage,  alleged  to  have  taken  place 
out  of  the  country,  and  that  the  parties 
ought  to  try  it  in  the  Ecclesiastical 
Court. 

Held,  that  the  justices  could  not, 
under  these  circumstances,  refuse  to 
hear  the  case  through ;  and  a  manda- 
mus was  granted,  requiring  them  to 
hear  the  complaint.  Bex  v.  Justices  of 
Cumberland,  695. 

IL  When  it  does  not  lie. 

1.  To  Lords  of  Treasury  to  pay  money 
which  has  not  come  to  their  hands. 
Under  stats.  50  G.  3.  c.  117.  and 

3G,4.  c.  11 3.,  the  Lords  of  the  Treasury 
were  not  authorised  to  grant  retired 
allowances  for  life.  A  grant  of  such 
allowance  made  by  them  in  general 
terms  was  subject  to  the  discretion  of 
parliament  in  voting  the  supplies  from 
year  to  year,  and  was  revocable  by  the 
Lords  of  Treasury. 

And,  where  the  Lords,  after  granting 
such  allowance  on  the  abolition  of  an 
office,  had  revoked  the  grant,  but  the 
allowance  had  been  erroneously  in- 
serted in  the  estimates  of  the  year, 
voted  by  parliament,  and  included  in 
an  appropriation  act,  this  Court  refused 
to  inquire  into  the  propriety  of  the 
revocation,  and  would  not  grant  a 
mandamus  to  the  Lords  for  pay- 
ment of  the  arrears,  it  being  .proved 
that  the  sum  so  voted  had  never  come 
to  their  hands,  and  had  been  newly 
appropriated  by  a  later  act  of  parlia- 
ment. Hex  v.  Lords  Commissioners  of 
Treasury.    In  Re  Hand,  984. 

2.  To  Lords  of  Treasury  to  apply  to 
Parliament  for  grant  of  allowance. 
A  party  to  whom  a  superannuation 

allowance  has  been  granted  in  pursu- 
ance of  a  Treasury  minute,  according 
to  Stat.  50  G.  3.  c.  117.,  in  respect  of 
an  office  held  during  pleasure,  has  no 
vested  interest  in  such  allowance ;  but 
the  minute  may  be  revoked  at  will  by 
the  Lords  of  the  Treasury. 

Although  such  party  contributed  to 
the  superannuation  fund  under  stat. 
3  G.  4.  c.  113.,  while  the  clauses  as  to 
such  contribution  were  in  force. 

Where  a  Treasury  minute  had  been 
revoked  under  the  above  circumstances, 
this  Court  refused  a  mandamus  calling 
on  the  Lords  of  the  Treasury  to  restore 

such 
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'  such  minute  to  their  books,  and  to 
submit  an  application  to  parliament,  in 
the  estimates  for  the  current  year,  for 
a  grant  on  account  of  the  allowance 
sanctioned  by  such  minute.  Rex  v. 
Lords  of  Treasury.  In  Re  Smyth,  976. 

3.  To  Lords  of  Admiralty  to  pay  deduc- 
tions from  officer's  half-pay. 
Deductions  having  been  made  from 

a  naval  officer's  half-pay  in  pursuance 
of  a  general  order  from  the  Admiralty, 
application  was  made  on  his  behalf  to 
have  the  amount  of  such  deductions 
restored,  and  the  Lords  of  the  Admiralty 
stated,  in  answer,  that  they  had  given 
directions  for  restoring  it.  Afterwards 
they  retracted  this  consent,  giving  as  a 
reason  that  it  would  subject  them  to 
many  similar  applications.  After  the 
officer's  death,  his  administratrix  moved 
for  a  mandamus  to  the  Lords  of  the 
Admiralty  to  restore  the  deducted  suras, 
on  the  ground  that  they  had  admitted 
the  right  to  them  and  the  possession  of 
applicable  funds. 

Held,  that  there  was  no  vested  right 
in  the  half-pay,  entitling  the  adminis- 
tratrix to  a  mandamus.  Ex  parte 
Ricketts,  999. 

4.  To  public  board  to  carry  into  effect 
a  contract.    Patent,  II. 

5.  To  Justices  to  compel  payment  of 
church-rate,  when  their  jurisdiction 
is  doubtful. 

On  application  for  a  mandamus  to  a 
justice  to  enforce  payment  of  a  church 
rate  under  stat.  53  G.  3.  c.  127*  s.  7., 
it  appeared  that  the  party  assessed  had 
objected  to  the  rate  as  invalid,  in  the 
Consistorial  Court,  but  that  the  rate 
had  there  been  confirmed;  and  that 
the  party,  being  afterwards  summoned 
before  a  petty  session,  repeated  his 
former  objection  :  Held  that,  the  va- 
lidity of  the  rate  having  been  ques- 
tioned in  the  Ecclesiastical  Court, 
although  it  did  not  appear  that  such 
question  was  any  longer  depending,  the 
jurisdiction  of  the  justices  under  s.  7. 
of  the  act  was  so  far  doubtful  that  a 
m"cindamus  could  not  issue. 

The  rate  was  regular  on  the  face  of 
it;  but  appeared  (by  affidavit)  to  have 
been  voted  by  the  parishioners  in  vestry 
for  the  purpose  of  meeting  past  dis- 
bursements. Semble,  that  the  rate  was 
not  therefore  bad,  whatever  objection 


might  be  raised  to  a  retrospective  ap- 
plication of  the  money  on  passing  the 
churchwarden's  accounts.  Rex  v.  Sil- 
lifant,  354. 

III.  Return  to,  what  it  must  state. 

A  mandamus  suggested  that  defend- 
ant was  surveyor  of  the  highways  for 
a  time  named,  and  now  expired;  and 
that  divers  books  of  accounts,  &c., 
relating  to  the  highways,  during  his 
time  of  office,  were  now  in  his  posses- 
sion, and  ought  to  be  delivered  to  the 
churchwardens,  and  that  he  had  been 
often  required  so  to  deliver  them,  and 
had  refused  ;  and  the  mandamus  com- 
manded him  to  dehver  to  the  church- 
wardens all  books,  &c.,  in  his  possession, 
or  shew  cause  to  the  contrary. 

Defendant  returned  that  he  had  not, 
on  the  day  of  the  teste  of  the  manda- 
mus, nor  since,  nor  now,  nor  when  he 
was  required  on  behalf  of  the  church- 
wardens, any  books,  &;c.,  in  his  posses- 
sion ;  not  stating  whether  he  had  them 
in  his  possession  between  the  times  of 
the  requisition  and  the  teste,  nor  what 
he  had  done  with  them: 

Held,  a  good  return,  but  the  Court 
gave  the  defendant  no  costs  of  the 
mandamus.    Rex  v.  Rounds  139. 

IV.  Costs  of.    Ant^,  III. 

MANOR. 

I.  Lord  of,  whether  rateable  for  payment 
in  lieu  of  tolls  under  local  act.  Statute, 
XLV. 

II.  In  whom  bankrupt's  estate  in  cus- 
tomary freehold  vested  before  admit- 
tance of  assignees. 

A.,  being  tenant  in  fee  simple  of  cus- 
tomary land  which  passed  by  bargain 
and  sale  with  surrender  and  admittance, 
became  bankrupt,and  the  commissioners 
assigned  the  land  to  the  assignees.  Af- 
terwards the  bankrupt  died ;  and,  after 
that,  the  assignees  were  admitted. 

Ejectment  being  brought,  on  the  de- 
mises of  the  bankrupt's  heir-at-law,  and 
of  the  assignees,  both  laid  between  the 
bankrupt's  death  and  the  admission. 
Held,  that  the  plaintiff'  must  recover 
on  one  or  the  other  demise ;  for  that 
the  title  was  not  in  abeyance ;  but,  if 
the  assignees'  title  was  not  perfect,  it 
was  in  the  heir.  JDoe  dcm.  Danson  v. 
ParJic,  816. 

MARSHAL. 
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MARSHAL. 
V/hat  Court  will  presume,  to  sustain  alle- 
gation on  pleadings  of  defendant  being 
in  custody  of  the  Marshal.  Pleading, 
IV.  1. 

MASTER. 

Of  K.  B.  When  Court  will  review  his 
report.    Contempt  of  Court. 

MEMORANDA. 

Cottenham,  Lord,  Chancellor, 
Langdale,  Lord,  Master  of  the  Rolls. 

MINERALS. 

Demise  of ;  what  interest  the  lessee  takes. 
Landlord  and  Tenant^  XI. 

MISDIRECTION. 

Of  Judge  at  trial,  when  ground  of  new 
trial.    PleadiizgfY.  1. 

MORTGAGE. 

I.  What  constitutes,  under  stat.  55  G.  3. 
c.  184.    Assumpsit,  II.  2. 

.When  promissory  note  maybe  stamp- 
ed as  a  mortgage.    Stamp,  II. 

III.  What  mortgagor,  and  person  claim- 
ing under  him,  estopped  from  setting 
up  as  against  mortgagee. 

1.  Defect  in  his  own  title. 

V.  mortgaged  land  in  fee  to  O.  ; 
afterwards,  and  while  V.  remained  in 
possession,  S.,  claiming  by  a  title  an- 
terior to  the  mortgage,  brought  eject' 
ment  against  V.,  and  a  verdict  was 
taken  against  him  by  consent,  subject 
to  arbitration  as  to  what  lease  S. 
should  grant  to  V.  S.  granted  a  lease 
to  V.  in  pursuance  of  the  award  made: 
Held,  that  V.  could  not  set  up  such 
\ease  as  an  answer  to  an  ejectment 
i;rought  by  O.  Doe  dem.  Ogle  v. 
l^ickers,  782. 

2.  Prior  mortgage. 

In  ejectment  by  a  mortgagee,  a  de- 
fendant, not  being  the  mortgagor,  but 
in  reality  defending  for  his  benefit,  can- 
not set  up  a  prior  mortgage  executed 
by  him.  Doe  dem.  Hurst  v.  Clifton,  813. 

IV.  Rights  of  mortgagee  with  respect  to 
tenant  of  mortgagor. 

A  mortgagee,  after  default  in  pay- 


ment by  the  mortgagor,  has  (if  he 
think  proper  to  exercise  them)  the 
same  rights  against  a  tenant  by  lease 
granted  before  the  mortgage,  as  the 
mortgagor  had,  and  may  take  his  re- 
medy on  such  lease,  as  assignee  of  the 
reversion.  If  the  lease  was  made  by 
the  mortgagor  subsequently  to  the 
mortgage,  the  mortgagee  may  treat  the 
tenant  as  a  trespasser,  but  cannot  dis- 
train, or  sue  for  rent,  unless  he  has 
accepted  rent  from  the  tenant,  or  has 
given  him  notice  to  pay  rent,  and  the 
tenant  has  acquiesced. 

A  deed  to  lead  the  uses  of  a  reco- 
very, after  reciting  that  the  premises 
were  to  be  conveyed  for  the  purpose, 
among  others,  of  securing  payment  of 
800/.  advanced  by  J.  H.  to  M.  E., 
tenant  in  tail  in  remainder,  declared 
the  uses  as  follows : — To  H.  and  Z/., 
their  executors,  ^^c.  for  1000  years,  to 
commence  from  the  day  before  the 
date.  Sec,  in  trust  (subject  to  the 
powers,  &c.,  after  "mentioned),  upon 
non-payment  of  the  800/.  and  interest, 
to  sell  or  mortgage,  and  pay  that  sum 
to  J.  H. :  and,  from  and  after  the  de- 
termination of  that  term,  and  subject 
meantime  thereto,  and  to  the  trusts 
thereof,  to  E.  R.,  mother  of  M.  R., 
for  life  :  remainder  to  T.  L.,  his  exe- 
cutors, &C-,  for  2000  years,  to  com- 
mence from  the  day  of  the  decease  of 
E.  R.,  in  trust  to  levy  and  repay  such 
sums  as  E.  R.  should  during  her  life 
pay  to  J.  H.  for  interest  on  the  800/., 
and  to  suffer  the  person  next  in  re- 
mainder or  reversion  expectant  on  the 
first  term  to  receive  the  residue  of 
rents  not  applied  in  executing  the 
trusts  of  the  latter  term  :  remainder, 
and  in  the  meantime  subject  thereto, 
to  such  uses  as  M.  R.  should  appoint, 
and,  in  default  of  appointment,  to  him 
for  life  :  remainders  to  his  sons  and  to 
his  daughters  in  tail  :  remainders  over. 
A  power  was  then  reserved  to  E.  R. 
to  demise  the  premises  for  ten  years 
from  the  date  of  the  deed,  or  seven 
years  from  the  day  of  her  decease,  re- 
serving the  best  rent,  &c. 

E.  R.  demised  the  premises  to  a 
tenant  for  seven  years  from  the  day  of 
her  decease,  reserving  rent  "to  M.  R., 
or  the  person  for  the  time  being  en- 
titled to  the  freehold  or  inheritance  of 
i  the  premises  immediately  expectant" 
on  the  decease  of  E.  R.    She  died, 

and 
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and  the  lessee  entered.  M.  R.  died 
shortly  afterwards,  and  left  a  daughter. 
Afterwards  the  trustees  of  the  terms 
of  1000  and  2000  years  assigned  them 
to  J.  H.,  default  having  been  made  in 
the  payment  of  his  800/, 

Held,  that  the  seven  years'  lease 
granted  by  E.  R.^  being  made  under  a 
power  created  by  the  deed  of  uses, 
must  be  deemed  contemporaneous  with 
the  term  of  1000  years  created  by  the 
same  deed,  and  binding  on  the  trustees 
of  that  term,  who  were  parties  to  the 
deed,  so  that  they  could  not  disturb 
the  possession. 

That  the  trustees  of  that  term, 
though  not  "  entitled  to  the  freehold 
or  inheritance,"  were  the  reversioners 
entitled  to  the  rent  reserved  by  the 
lease,  and,  consequently,  that  their  as- 
signee might  destrain  for  it. 

And  this,  although  an  ejectment  had 
been  brought  against  the  lessee,  on  the 
demises,  among  others,  of  the  last- 
mentioned  trustees  (laid  previously  to 
their  assignment  to  J.  H.);  there  hav- 
ing been  no  judgment,  nor  any  actual 
eviction  of  the  lessee. 

The  Court,  after  giving  the  above 
decisions  on  a  special  case,  ordered 
judgment  to  be  entered  up  for  the  suc- 
cessful party  for  half  a  year's  rent.  On 
application  of  that  party  in  the  next 
terra,  it  appearing,  on  reference  to  the 
special  case  and  postea,  that  the  rule 
for  judgment  should  have  been  for  a 
year's  rent,  and  no  judgment  having 
yet  been  entered  up,  the  Court,  after 
cause  shewn,  amended  the  rule  on 
payment  of  costs.  Rogers  v.  Huvi- 
phrei/s,  299. 

V.  When  mortgagor  entitled  to  re-con- 
veyance of  mortgaged  property  under 
Stat.  7  G.  2.  c.  20.  s.  1. 

A  mortgagor,  in  order  to  entitle 
himself  to  the  benefit,  in  a  court  of 
law,  of  Stat.  7  G.  2.  c.  20.  s.  1.  (direct- 
ing a  re-conveyance  by  the  mortgagee, 
plaintifFin  ejectment,  upon  payment  of 
principal,  interest,  and  costs),  must  be- 
come a  defendant  in  the  action  of 
ejectment. 

Where  he  is  not  such  defendant,  the 
Court  will  not  interfere,  either  under 
the  statute,  or  in  the  exercise  of  its 
general  power  over  actions  in  the 
Court. 

Although  the  ejectment  hns  been 


brought  against  the  tenant  of  the  mort- 
gagor, and  the  Judge,  at  the  time  of 
the  trial,  treated  the  defendant  as  such 
tenant,  and  decided  upon  the  evidence 
accordingly.  JJoe  devi.  Hurst  v.  Clif- 
ton, 814. 

VI.  Lease  granted  under  a  power  given 
by  deed,  when  it  takes  effect  as  against 
parties  to  deed.    Ante,  IV, 

MUNICIPAL  CORPORATION. 
See  Corporation. 

NEGLIGENCE. 
How  far  gross  negligence  differs  from 
mala  fides.    Bills  of  Exchange  and 
Promissory  Notes,  IV. 

NEW  TRIAL. 
See  Trial,  New. 

NISI  PRIUS. 

Record,  what  it  must  contain.  Prac- 
tice, XX. 

xN[ONSUIT. 

For  non-production  of  document ;  for 
what  cause  set  aside. 

Plaintiff  having  been  nonsuited  for 
not  producing  a  document  on  the  trial, 
the  Court  set  aside  the  nonsuit,  on 
payment  of  costs,  upon  the  affidavit 
only  of  the  plaintiff's  attorney,  that  he, 
the  attorney,  "  as  soon  as  he  found  that 
the  action  was  likely  to  come  on,"  had 
commenced  inquiries  to  ascertain  in 
whose  hands  the  document  was,  and, 
upon  discovering  this,  had  immediately 
(.through  a  person  who  promised  to 
procure  it),  roade  efforts  to  obtain  it, 
but  had  obtained  it  too  late  for  the 
trial,  and  now  had  it.  Atkins  v.  Owen, 
819.(n). 

NOTICE. 

L  Of  action,  who  entitled  to  under  stat. 
5  &  6  W.4.C.  59.    Statute,  XL. 

II.  Of  appeal. 

1.  Against  conviction.  How  far  ob- 
jections, not  stated  in  notice,  may  be 
made  at  trial.    Conviction,  II. 

2.  Against  order  of  removal.  Con- 
struction of  stat.  4  &  5  W.  4.  c.  76. 
ss.  79.  &  81.  Poor,  IX.  1. 

5.  Against  order  of  Justices  for  pay- 
ment 
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ment  of  church-rate,  to  whom  to  be 
given.    RatCy  I.  6. 

III.  Previous  to  admission  of  attorney. 
Attornei/,  I. 

IV.  To  quit  ;  presumption  from  tenant 
holdinjT  over.  La?idlord  mid  Tenant, 
IX. 

V.  Previous  to  binding  of  parish  appren- 
tice.   Poor,  III.  2. 

VI.  Of  non-payment,  to  drawer  of  foreign 
bill,  how  to  be  given.  Bills  of  Ex- 
change and  Promissory  Notes,  IV. 

VII.  Under  stat.  6  G.  4.  c.  16.  s.  82. 

(Bankrupt  Act),  what  amounts  to. 
Bankrupt,  I. 

VIII.  Notice  to  principal,  how  far  notice 
to  agent.    Bankrupt^  I. 

IX.  Service  of. 

1.  At  house  of  party  in  his  absence. 
(I.)  An  affidavit  of  service  of  notice 

on  a  creditor  under  the  compulsory 
clause  of  the  Lords'  Act  (32  G.  2.  c.  28. 
s.  16.)  is  not  sufficient  if  it  state  merely 
that  the  notice  was  left  with  the  land- 
lady of  the  house  where  he  lodges ;  or 
with  a  person  at  the  house  where  he 
resides,  v/ho  afterwards  stated  that  she 
acted  as  his  servant,  and  had  delivered 
it  to  him,  she  herself  making  no  affi- 
davit, and  there  being  no  affidavit  of 
belief  that  the  statement  of  such  per- 
son was  true.  .  Robinson  v.  Gom- 
pertz,  82. 

(2.)  To  make  a  rule  absolute,  on  no 
cause  being  shewn,  it  is  not  sufficient 
that  a  deponent  should  swear  to  notice 
of  the  rule  nisi  having  been  left  at  the 
dwellieg-house  of  the  opposite  party, 
in  his  absence,  with  a  person  who  after- 
wards told  the  deponent  that  she  had 
delivered  the  notice;  the  deponent 
must  state  that  he  believes  this  to  be 
true.  Doe  dem.  Hungate  v.  Roe, 
85.  (n). 

2,  On  party  for  performance  of  a  pub- 
lic duty,  how  far  it  may  be  dispensed 
with  by  party.    Corporation,  I. 

NUISANCE. 

In  obstructing  navigable  river,  what 
amounts  to. 

On  the  trial  of  an  indictment  for  a 
nuisance  in  a  navigable  river  and  com- 
mon king's  highway,  called  the  har- 
bour of  C'.,  by  erecting  an  embankment 


in  the  waterway,  a  finding  by  the  jury' 
that  the  embankment  was  a  nuisancej. 
but  that  the  inconvenience  was  coun- 
terbalanced by  the  public  benefit  arising 
from  the  alteration,  amounts  to  a  ver- 
dict of  Guilty, 

It  is  no  defence  to  such  an  indict-^ 
ment,  that,  although  the  work  be  in 
some  degree  a  hinderance  to  naviga- 
tion, it  is  advantageous,  in  a  greater 
degree,  to  other  uses  of  the  port.  Rex 
v.  Ward,  584. 

OCCUPATION. 

Of  tenement,  within  st.  1  W.  A.  c.  18,  5.1., 
what  constitutes.    Poor,  V.  1.  (l.). 

OFFICER. 

Navalj  how  far  he  has  a  vested  interest 
in  his  half-pay.  Mandamus^  II.  3. 

ORDER. 

I.  Order  and  disposition  of  bankrupt, 
what  is  within  6  G.  4,  c.  16.  s.  72. 

Vendor  and  Vendee,  I. 

II.  Of  Judge,  when  Court  will  review. 
Attorney,  IV. ;  Judge,  III.  2. 

III.  Of  Justices,  for  stopping  up  highway ; 
wl,iat  it  must  state.  Highway^  VII.  3> 
(2,). 

IV.  Of  removal,  acquiesced  in,  how  far 
conclusive.    Poor,  VI. 

OVERSEERS. 

I.  Power  to  lease  parish  property.  Land- 
lord and  Tenant^  V. 

II.  How  far  entitled  to  books  of  surveyor 
of  highways,  on  his  quitting  office, 
Highway,  VIII.  1. 

III.  What  inferred  from  designation  on 
pleadings  of  party  being  assistant  over- 
seer.   Statute,  X.  1.  (1.). 

IV.  Defence  under  plea  of  general  issue 
under  stat.  4.5  Eliz.  c.  2.  Pleading,  V.  1 . 

OYER. 

Time  for  pleading,  after  praying  oyer. 
Practice,  XVI. 

PARISH. 

Property  belonging  to. 

1.  What  is  evidence  of.   Landlord  and 
Tenant,  V. 

2.  Lease 
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Lease  of,  by  whom  to  be  made. 
Landloi'd  and  Tenant,  V. 

PARISHIONERS. 

Wlien  competent  witnesses  in  action  by 
churchwardens  and  overseers.  Land- 
lord and  Tenant,  V.  2^ 

PARLIAMENT. 

How  ht  Contt  will  interfere  by  manda- 
mus to  Lords  of  Treasury. 

1.  To  apply  to  Parliament  for  grant  of 
Treasury  allowance.  Mandamus, 
II.  2. 

2,  To  pay  over  money  received  for  a 
party  under  a  vote  of  Parliament. 
Mandamus,  L  U 

PARTICULARS  OF  DEMAND. 
What  plaintiff  bound  to  insert.    Costs^  I. 

PATENT. 

Construction  of. 

1  *  In  a  declaration  for  infringing  a 
patent  which  granted  that  the  plain- 
tiff, and  no  others,  should  *'  make, 
use^  exercise,  awe?  Dewt^ '*  his  invention, 
and  forbade  all  persons  to  "  make, 
use,  or  put  in  practice'*  the  same, 
or  to  counterfeit  or  imitate  itj  with- 
out the  plaintiff's  licence,  the  plain- 
tiff alleged  that  the  defendant  with- 
out his  licence  exposed  to  sale  articles 
intended  to  imitate,  and  which  did 
imitatCj  his  invention  : 

Held,  on  general  demurrerj  that  the 
count  was  bad^  as  not  stating  any- 
thing which  was  necessarily  an  in- 
fringement of  the  patent.  Minter  v* 
Williams,  251. 

2.  A  patent  for  the  exclusive  use 
of  improvement  in  the  invention  of 
an  anchor  contained  a  proviso  for 
avoiding  the  patent  if  the  patentee 
should  not  supply  for  His  Majesty*s 
service  all  such  articles  of  the  in- 
vention  asl  should  be  required,  on 
such  reasonable  terms  as  should  be 
settled  by  the  Lords  of  the  Admiralty, 
The  latter  used  the  invention,  but 
did  not  take  the  articles  from  the 
patentee.  The  Court  refused  to  issue 
a  mandamus  to  them  to  settle  the 
terms  according  to  the  patent.  Ex 
parte  Pering,  949. 


PAUPER. 
See  Poor. 

PAYMENT. 

I.  How  far  delivery  of  cheque  amounts 
to  payment.  Cheque. 

II.  Plea  of;  how  far  it  must  allege  on 
what  causes  of  action  payment  was 
made.    Pleading,  V.  5. 

PENALTY. 

How  to  be  awarded  in  a  conviction,  Con^ 
viction,  I. 

PENSION. 

Legal  right  of  party  to  claim  allov^ance 
received  for  him  by  Lords  of  Treasury 
under  a  vote  of  Parliament.  Manda* 
mus,l.  1.;  and  see  Mandamus  IL,  1 — 3. 

PLEADING. 

1.  Form  of  action. 

1.  Recovery  of  money  extorted  Under 

colour  of  legal  process. 

Plaintiff  being  a  foreigner,  ignorant 
of  the  English  language,  was  arrested 
at  Falmouth  soon  after  his  first  arrival 
there  from  abroad,  by  defendant  for 
10,000/,  Defendant  and  plaintiff  then 
signed  an  agreement,  by  which,  in  con- 
sideration of  500/.  paid  by  plaintiff  to 
defendant,  plaintiff  was  to  be  discharg- 
ed, and  not  to  be  again  arrested ;  and 
plaintiff  was  to  put  in  bail  in  twelve 
days;  the  500/.  was  to  be  "as  a  pay- 
ment in  part  of  the  writ ; "  and  both 
parties  were  to  abide  the  event  of  the 
action ;  the  agreement  containing  no 
provision  for  refunding  the  money  if 
the  action  should  fail.  Plaintiff  paid 
the  500/.  and  was  released.  No  bail 
was  put  in ;  and  the  writ  was  after* 
wards  set  aside  for  irregularity.  Plain- 
tiff then  sued  defendant  for  the  500/. 
as  money  had  and  received ;  and  the 
jury  found  that  defendant  knew  that 
he  had  no  claim  upon  plaintiff: 

Held,  that  the  action  lay,  the  pay- 
ment having  been  made  under  the 
compulsion  of  colourable  legal  process. 
Duhe  de  Cadavai  v.  Collins,  858. 

2.  Against  magistrate  for  commit- 
ment under  irregular  conviction. 
viction-,  L 

^  What 
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What  averment  shews  plaintiff  en- 
titled to  bring  action  under  st. 
17  (?.  2.  c.  3.    Statute,  X.  1. 

4s  Bill  of  exchange  in  the  hands  of  a 
tortious  holder,  how  recoverable. 
Bills  of  Exchange  and  Promissory 
Notes,  IX. 

.5.  Assumpsit. 
(1.)  What  implied  contract  arises 

from  covenants  of  lease  on  tenant 

I'lolding  over.    Landlord  and  Tenant, 

VI. 

(2.)  For  what  breaches  of  contract 
maintainable  by  reversioner  against 
tenant.    Landlord  and  Tenant^  VI. 

(5.)  Use  and  occupation. 

[l.]  Who  may  maintain.  Po5^,  II. 

[2.]  In  respect  of  what  maintain- 
able by  landlord  against  tenant.  Land- 
lord and  Tenant,  XI. 

(4.)  Money  had  and  received. 

[1.]  What  constitutes.  Assumpsit, 
II.  2. 

[2.]  To  recover  proceeds  of  an  il- 
legal execution. 

An  insolvent  debtor  executed  a  war- 
rant of  attorney,  on  which  judgment 
was  signed,  and  he  afterwards  went  to 
prison.  Subsequently  his  goods  were 
seized  and  sold  under  a  fi.  fa.  on  the 
judgment,  and  the  proceeds  were  paid 
to  the  judgment  creditors.  The  insol- 
vent petitioned,  and  his  effects  were 
assigned  under  the  Insolvent  Debtors' 
Act^  1  G.3.  c.  51.1 

Held,  that  the  assignee  might  recover 
the  proceeds  of  the  sale  from  the  judg- 
ment creditors,  as  money  had  and  re- 
reived  to  the  use  of  the  assignee  after 
the  subscribing  of  the  petition,  on 
r,ection  54.  of  the  act.  Gye  v.  Hitch- 
cock,  84. 

-  6.  Trover. 

(l.)  For  what  maintainable  by  te- 
nant at  expiration  of  his  tenancy. 
Landlord  and  Tenant,  XII. 

(2.)  To  recover  bill  in  hands  of  tor- 
tious holder.  Bills  of  Exchange  and 
Promissory  Notes,  IX. 

II.  Parties  to  action. 

How  far  plaintiffs  must  have  com- 
munity of  interest  in  subject  matter  of 
action. 

A.,  B.,  and  C,  l)eing  interested  in 
certain  lands,  but  having  no  common 


legal  interest  in  any  portion  of  thefll^ 
agreed  together  to  put  them  up  fof 
sale,  according  to  their  respective  in« 
terests,  and  the  lands  were  so  put  up, 
under  the  direction  of  their  agent,  in 
lots.  Each  lot  was  described  in  a  se-* 
parate  paper,  containing  the  conditions 
of  sale,  in  which  it  was  stipulated  that 
"the  vendors"  should  deliver  an  ab- 
stract of  title;  that  the  conveyances 
should  be  executed,  and  the  whole  pur- 
chase money  paid,  on  a  certain  day, 
from  which  time  the  purchaser  should 
have  possession ;  and  that,  if  the  pur- 
chaser should  be  let  in  before  payment 
of  thepurchase  money,he  shouldbe  con- 
sidered tenant  at  will  to  the  vendors, 
and  pay  interest  at  the  rate  of  4  per 
cent,  on  the  amount  of  purchase  mo- 
ney,asandfor  rent.  Defendant  bought 
four  of  the  lots  under  the  above  con- 
ditions, two  by  auction  and  two  by 
private  contract.  No  abstract  of  title 
was  delivered;  but  defendant  was  let 
into  possession,  and  ,  held  for  several 
years,  not  paying  the  purchase  money* 
He  knew  of  the  arrangement  entered 
into  by  A.,  B.,  and  C.  for  the  sale  of 
the  premises : 

Held,  that  A.,  B.,  and  C.  could  not 
jointly  sue  upon  an  implied  contract 
by  the  defendant  to  waive  the  delivery 
of  an  abstract,  and  perform  the  con- 
dition for  payment  of  4  per  cent,  in- 
terest as  rent. 

Also,  that  A.,  B,,  and  C,  could  not 
recover  the  4  per  cent,  in  a  joint  action 
for  use  and  occupation.  Seaton  v* 
Booth,  528. 

III.  Commencement  of  action. 

After  delivery  of  cheque  for  money 
sought  to  be  recovered. 

(Per  Littledale  J.)  a  party  to  whom 
a  cheque  is  sent  may  commence  an 
action  before  he  sends  it  back.  Hough 
v.  May,  954.  (See  whole  placitum 
Cheque.) 

IV.  Declaration. 

1.  Informal,  from  not  pursuing  rules  of 
Court,  how  to  be  taken  advantage 
of. 

A  declaration  in  K.  B.  beginning  in 
the  old  form,  "  A.  complains  of  B,  be- 
ing in  the  custody  of  the  Marshal,"  &c., 
is  not  on  that  account  specially  de- 
murrable since  the  act  2  W.  4.  c.  59. 
and  the  Rules  of  Mich.  3  W.  4.  For 

the 
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tfi©  Court  will  not  presume  that  the 
action  was  not  commenced  in  the  Pa- 
lace Court,  and  the  defendant  actually 
in  custody  of  the  Marshal,  in  which 
pase  the  declaration  would  be  correct, 
the  act  and  rules  not  applying  to  causes 
removed  from  inferior  courts. 

If  the  defendant  wishes  to  object  to 
such  a  declaration  in  a  suit  commenced 
in  a  superior  court,  he  should  not  de- 
mur, but  move  to  set  aside  the  declar- 
ation for  irregularity,  Dod  v.  Grdnt, 
485. 

2.  Assumpsit. 

New  assignment:  effect  of  on  the 
issue. 

In  assumpsit  for  money  lent,  pay- 
ment was  pleaded ;  the  plaintiff  new 
assigned,  and  non  assumpsit  was  re- 
joined. The  plaintiff,  at  the  trial, 
claimed  15/.  for  money  lent  in  August 
1833,  and  proved  an  acknowledgment 
by  the  defendant  after  that  time,  that 
he  owed  the  plaintiff  15/.  The  de- 
fendant gave  evidence  of  his  having 
paid  the  plaintiff  15/.  in  October  1855. 
The  under-sheriff,  in  summing  up, 
stated  the  question  for  the  jury  to  be, 
whether  or  not  the  15/.,  said  to  have 
been  lent  in  August  1835,  had  been  so 
lent.  The  plaintiff  had  a  verdict.  On 
motion  for  a  new  trial,  or  to  enter  a 
verdict  for  the  defendant : 

Held,  that  the  proper  question  for 
the  jury  was,  whether  or  not  there  had 
been  two  debts;  that  the  defendant' 
was  not  precluded  from  taking  this 
point  by  the  evidence  of  payment 
which  he  had  produced  at  the  trial ; 
and  that,  there  having  been  some  evi- 
dence of  a  second  debt,  a  new  trial 
must  be  had.  Hall  v.  Middleton,  107. 

5.  Debt;  for  penalty  on  statute  17 
G,  2.  c.  5. 

What  must  be  stated  in  declaration. 
Statute^  X.,  1.  (I,). 

V.  Plea. 

1.  General  issue ;  defence  under,  when 
not  affected  by  new  rules  of  plead- 
ing. 

Under  stat.  5  &  4  ['F.  4.  c.  42.  s.  1 . 
(which  provides  that  the  contemplated 
rules  of  pleading  shall  not  disable  any 
person  from  pleading  the  general  issue 
and  giving  the  special  matter  in  evi- 
dence, where  by  statute  he  may  now 
do  so),  an  overseer,  sued  in  trespass 
for  taking  A,\  goods,  may  still  prove. 


on  plea  of  Not  Guilty,  that  he,  as 
overseer  distrained  the  goods  for  a 
poor's  rate  due  from  B,,  and  that  they 
were  B.^s  not  ^.'s.  The  general  issue 
does  not,  under  the  rules  of  liil.  4  W, 
4.,  confine  him  to  proof  of  his  charac- 
ter of  overseer. 

The  practice  of  not  granting  a  new- 
trial  on  the  ground  that  the  verdict 
was  against  evidence,  if  the  amount 
claimed  fall  short  of  20/.,  applies  to 
motions  made  by  plaintiff,  as  well  as 
motions  by  defendant. 

But  where  the  ground  is  misdirection, 
the  amount  is  not  regarded.  And, 
where  the  Judge  had  misdirected  the 
jury  by  submitting  fcur  their  consider- 
ation a  fact  not  proved  nor  deducible 
from  the  evidence,  the  Court  granted 
a  new  trial,  though  the  amount  in 
question  was  less  tiian  1/.  Hame  v, 
JDavey,  892. 

2.  Payment. 

(1)  .  How  far  supported  by  proof  of 
delivery  and  acceptance  of  cheque. 
Cheque. 

(2)  .  How  far  it  must  allege  on  what 
causes  of  action  payment  was  made* 
Post,  3. 

3,  Statute  of  Limitations ;  how  to  be 
pleaded. 

A  plea  that  the  "  supposed  debt,  if 
any  such  there  be,"  did  not  accrue 
within  six  years,  is  bad  on  special  de* 
murrer,  for  not  confessing  the  debt. 
Margetts  v.  Bays,  489. 

4,  Set  off. 

Amount  shewn  on  face  of  pleadings, 
how  far  material.    Post,  5. 

5.  How  far  plea  may  identify  causes  of 
action  alleged  in  different  counts  of 
declaration. 

Declaration,  that  defendant  was 
indebted  to  plaintiff  in  200/.  for  work 
and  labour,  200/.  for  money  paid,  and 
200/.  on  an  account  stated ;  in  con- 
sideration whereof  defendant  promised 
to  pay  the  said  several  monies;  breach, 
non-payment ;  damages  200/. 

Plea,  as  to  20/.,  parcel  of  56/.  Us.  8d., 
parcel  of  the  monies  in  the  first  two 
counts  mentioned,  and  as  to  20/,,  parcel 
of  56/.  l\s.  Srf.,  parcel  of  the  money  in 
the  last  count  mentioned,  that  the  said 
20/.  so  found  due  on  an  account  stated 
was  the  same  sum  of  20/.,  parcel  of  the 
monies  in  the  first  two  counts  men- 
tion edj 
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tioned  ;  and  that  the  said  two  sums  of 
20/.  e  ach  were  one  and  the  same  debt 
of  20/.,  and  not  other  and  different 
debts  of  20/.;  and  that  defendant  paid, 
and  plaintiff  accepted,  20/.,  in  satisfac- 
tion of  the  promises,  so  far  as  they  re-^ 
lated  to  the  same  debt  of  20/.,  and  of 
all  damages  sustained  by  reason  of  the 
non-performance:  Held,  on  special  de- 
murrer, 

That  the  identity  might  be  so  averred  J 

That  the  plea  was  bad,  for  not  shew- 
ing to  how  much  of  the  sum  in  the  first 
count,  and  to  how  much  of  the  sum 
in  the  second,  it  was  pleaded. 

Defendant  als^o  pleaded,  as  to  certain 
portions  of  the  sums  named  in  the  dif* 
ferent  counts,  amounting  in  all,  on  the 
face  of  the  plea,  to  114/.  14^^  8d.,a  set 
off  of  57/.  7s.  4d, ;  and  that  that  sura 
equalled  the  damages  sustained  by  the 
non-performance  of  the  promises,  so 
far  as  they  related  to  the  sums  to  which 
that  plea  was  pleaded:  Held,  on  special 
demurrer, 

That  the  plea  was  bad  for  pleading 
a  smaller  claim  as  an  answer  to  a  larger. 
Mee  V.  Tomlinsony  262. 

6.  How  insufficiency  of  averment  to 
be  taken  advantage  of.    Post,  XL 

7.  Not  guilty,  in  action  of  libel,  what 
it  puts  in  issue.    Libel,  IL 

8.  Bona  fides,  how  far  a  justification 
of  libeL    Libel,  L 

9.  Prohibition:  power  to  plead  seve- 
ral pleas. 

Since  the  statute  1  W^.  4.  21.  5.  1. 
several  pleas  may  be  pleaded  in  pro- 
hibition, as  in  common  actions  between 
subjects.    Hall  v.  Maule,  283. 

10.  Scire  facias. 

Matters  which  might  have  been  plead* 
ed  to  original  action. 

To  scire  facias  upon  a  judgment  in 
assumpsit,  by  the  original  plaintiff'  de- 
fendant pleaded  plaintiff**s  bankruptcy, 
assignment,  &c.  j  and  that  the  causes 
of  action  in  the  original  suit  accrued 
before  plaintiff"  became  bankrupt.  On 
s[)ecial  demurrer,  for  that  the  plea  did 
not  shew  whether  the  judgment  was 
recovered  before  or  after  the  bank* 
ruptcy :  Held,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  appear  but  that 
the  bankruptcy  might  have  been  [jlead- 


ed  in  bar  of  the  original  actioii.  ISaylk 
V.  Hayiuard^  256. 

VL  Replication. 

To  a  plea  of  twenty  or  forty  years* 
enjoyment  under  stat.  2&5JV.4.  c.  71,^ 
how  licence  shall  be  pleaded. 

The  words  "  enjoyed  by  any  person 
claiming  right'''  applied  to  easelnents^ 
in  Stat.  2  &  5  W.  4,  c.  71.  s.  2.,  and 
"  enjoyment  thereof  as  of  right  "  in 
8. 5.,  mean  an  enjoyment  had,  not  secretly 
or  by  stealth,  or  by  tacit  sufferance,  or 
by  permission  asked  from  time  to  time^ 
on  each  occasion,  or  on  many;  but 
an  enjoyment  had  openly,  notoriously, 
without  particular  leave  at  the  time,  by 
a  person  claiming  to  use  without  danger 
of  being  treated  as  a  trespasser,  as  a 
matter  of  right,  whether  the  right  so 
claimed  shall  be  strictly  legal,  as  by 
prescription  and  adverse  user,  or  by 
deed,  or  shall  have  been  merely  lawful 
so  far  as  to  excuse  a  trespass. 

To  a  plea  of  forty  or  twenty  years'* 
enjoyment  of  a  way,  a  licence,*^  if  it 
cover  the  whole  time,  must  be  pleaded. 
But  a  parol  or  other  licence,  given  and 
acted  on  during  the  forty  or  twenty 
years,  may  be  proved  under  a  general 
traverse  of  the  enjoyment  as  of  right! 
and  this,  whether  such  licence  be  grant- 
ed for  a  single  time  of  using,  or  for  a 
definite  period. 

Serable,  that,  where  issue  is  joined 
on  the  allegation  of  an  interruption 
acquiesced  in,  the  party  alleging  the 
interruption,  having  proved  a  non-usei* 
during  part  of  the  time,  may,  in  order" 
to  shew  that  such  non»user  was  not  a 
voluntary  forbearance,  give  evidence 
that,  two  years  before  the  non-user 
commenced,  the  party  claiming  the  way 
paid  a  consideration  for  being  allowed 
to  use  it.    Tickle  v.  Broum^  369. 

VIL  Similiter. 

Want  of  on  pleadings,  its  effects 
Similiter. 

VIIL  Judgment. 

1,  What  will  be  presumed  after  ver- 
dict. 

On  motion  for  costs  under  45  do 
c.  46.  s.  3  ,  (the  plaintiff"  having  arrest- 
ed for  55l.  and  recovered  only  19/.) 
affidavits  were  put  in  for  the  plaintiff^ 
sworn  by  himself  and  others,  contradict-* 
ing  the  evidence  given  at  the  trial  foi* 
the   defendant,  and  impeaching  thef 
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credit  and  competency  of  his  principal 
witness.  No  motion  had  been  made 
by  the  plaintiff  for  a  new  trial  or  to 
increase  the  damages. 

Held  that  the  verdict  was  prima  facie 
evidence  of  the  want  of  cause  for  ar- 
resting ;  and  that  the  Court  could  not 
try,  upon  affidavit,  whether  or  not  such 
verdict  was  well  founded.  Tipton  v. 
Gardner  J  .317. 

2.  Non  obstante  veredicto,  when  it 
may  be. 

Three  pleas  were  pleaded  in  bar  to  a 
declaration  in  trespass  containing  one 
count,  and  issues  joined  on  them.  By 
order  of  Nisi  Frius,  a  verdict  was  taken 
for  100/.  damages,  subject  to  the  award 
of  a  barrister,  to  whom  the  cause  and 
all  matters  in  difference  were  referred, 
with  power  to  direct  what  should  be 
done  by  the  parties.  He  directed  a 
verdict  for  the  plaintiff*  on  two  issues, 
and  for  the  deliendant  on  the  third, 
adding  that,  if  there  had  not  been  the 
third  issue,  he  should  have  awarded  Is. 
damages  to  the  plaintiff'  on  the  other 
issues: 

Held,  that  it  was  not  competent  to 
<  the  plaintiff"  to  move  for  judgment  non 
obstante  veredicto  on  the  third  issue. 

And  this  without  reference  to  any 
special  clause  in  the  order  of  reference, 
restraining  the  parties  from  bringing  a 
writ  of  error,  &c.  Steeple  v.  BonsalL, 
950. 

IX  Highway   assessment,  how  to  be 
pleaded. 

In  pleading  a  surveyor's  assessment, 
made  on  occupiers  of  lands,  under  stat. 
13  G.  3.  c.  78.  sects.  30.  and  45..,  it  is 
necessary  to  aver  that  the  assessment 
did  not  exceed  9d.  in  the  pound  on  the 
yearly  value  of  the  lands  ;  although  the 
limitation  as  to  value  annexed  to  sects. 
30.  and  45.  is  contained  in  a  distinct 
proviso;  and  although  the  form  of  an 
order  of  justices  in  Schedule  No.  15.  of 
the  act,  adapted  to  the  above  sections, 
makes  no  mention  of  yearly  value. 
Morell  v.  Harvey.,  684. 

X.  Traverse  with  inducement,  what  it 
admits.   Evidence,  XV.  3. 

XI.  What  averments  sufficiently  identify 
parties  named  on  pleadings. 

Declaration  stated  that  S.  drew  a 
bill,  payable  to  his  own  order,  on  W. ; 
that  "  the  said  S'*  indorsed  to  defend- 

V0L.IV. 


ant,  who  indorsed  to  "  the  said  S.'* 
who  indorsed  to  plaintiff";  and  that  W. 
did  not  pay,  of  which  defendant  had 
notice.  Plea,  that,  after  the  dishonour, 
plaintiff",  without  defendant's  authority, 
took  from  "  the  said  S.''  a  cognovit  in 
an  action  commenced  by  plaintiff'against 
S.  for  the  recovery  of  the  sum  specified 
in  the  bill,  and,  by  the  cognovit,  agreed 
to  give,  and  did  without  defendant's 
authority  actually  give,  to  iS".  longer 
time  for  payment  than  the  time  in 
which  plaintiff"  might  have  obtained 
judgment  against  *S'. :  Held  that,  upon 
this  declaiation,  it  must  be  intended 
that  the  person  to  whom  defendant  in- 
dorsed was,  and  was  known  by  plaintiff" 
to  be,  the  person  who  indorsed  to  de- 
fendant; and  that  the  plea,  therefore, 
was  sufficient,  though  it  did  not  state 
in  what  character  S.  had  been  sued  by 
plaintiff",  the  action  against  defendant 
being  in  any  case  a  fraud  on  the  cog- 
novit. 

Held  also  that,  upon  general  demur- 
rer, the  plea  was  good,  though  it  did 
not  allege  the  cognovit  to  have  been 
taken  before  the  action  commenced, 
and  was  pleaded  in  bar  of  the  action 
generally,  and  not  in  bar  of  its  further 
maintenance.  Hall  v.  Cole,  577. 

XII.  What  may  be  given  in  evidence  on 
issue  of  rien  in  arrear. 

To  a  declaration  for  an  excessive 
distress  for  rent,  defendant  pleaded  that 
the  whole  sum  distrained  for  was  due 
and  in  arrear,  concluding  to  the  coun- 
try, on  which  plaintiff' joined  issue: 
Held  that,  on  this  issue,  defendant  was 
not  precluded  from  insisting  on  certain 
arrears,  by  the  fact  that,  iince  they  be- 
came due,  other  arrears  had  become 
due  and  had  been  distrained  for.  And 
this,  although,  on  the  first  distress,  the 
warrant  and  notice  stated  the  distress 
to  be  for  rent  due  up  to  a  day  named, 
being  subsequent  to  those  on  which  the 
arrears  now  in  question  accrued ;  and 
although,  on  the  second  distress,  the 
defendant  stated  that  it  was  for  rent 
due  since  the  last  distress.  Gambrell 
V.  Earl  of  Falmouth,  73. 

XIII.  Variance  between  pleading  and 
evidence. 

1.  Supplyingomissionsinbond.  Bond^X. 

2.  Description  of  highway  by  termini. 
Highivay,  III. 

4  A       XIV.  Criminal. 
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XIV.  Criminal. 

1.  Indictment. 

Venue  how  far  conclusive  as  to  place 
of  trial.  Venue. 

2.  Conviction. 

Penalty  how  to  be  awarded  against 
several.    Conviction,  I. 

POLICY. 
Of  insurance.    See  Insurance. 

POOR. 

I.  Rate. 

3.  Profits  of  navigation,  how  to  be 
rated. 

By  a  local  act,  the  soil  of  a  river  was 
"  vested  in  trustees  of  a  navigation,  who 
were  to  receive  the  profits  of  such 
navigation,  and  apply  them  in  the  first 
instance  in  repairs  and  amendments, 
and  in  keeping  the  river  navigable,  &c. 
By  the  same  act,  confirming  certain 
articles  of  agreement,  it  was  provided 
that  M.  should  receive,  out  of  the  pro- 
fits of  the  said  navigation,  so  much  for 
every  ton,  &c.  navigated  on  the  river, 
and  that  D.  should  receive  so  much 
for  every  ton  navigated  on  the  said 
river  within  his  own  land  situate  in  the 
parish  of  S. ;  and  that  the  trustees 
should  pay  to  the  persons  to  whom  any 
shares  of  the  profits  should  be  allotted, 
in  the  manner  provided  by  the  act, 
such  respective  shares  yearly,  after  de- 
ducting the  costs  of  repairing  and 
amending  the  premises,  and  executing 
the  trusts.  Satisfaction  for  damage  to 
lands,  &c.,by  cutting  passages  or  height- 
ening the  waters,  was  to  be  paid  by  the 
trustees  out  of  the  profits  of  the  navi- 
gation, before  the  persons  entitled  to 
shares  of  the  profits  should  receive 
such  shares. 

Tolls  were  taken  as  follows :  —  On 
vessels  using  the  whole  line  of  the 
navigation,  4^.  Between  a  certain 
point  above  the  parish  of  W.,  and  the 
beginning  of  W.,  3s.  From  the  begin- 
ning to  the  end  of  W.  (and  to  a  point 
below),  '2s.  6d.  From  thence  to  the 
lower  end  of  the  navigation,  2s. :  Held, 

(l.)  That  the  poor-rate  payable  by  the 
trustees  for  the  part  of  the  navigation 
in  W.  was  to  be  estimated,  not  by  the 
increase  of  toll  taken  within  W.,  but  by 
a  mileage  calculation,  the  gross  amount 
of  toll  upon  any  voyage  including  IV. 
being  distributed  evenly  over  the  line 


travelled,  and  the  amount  payable  by 
W.  being  calculated  by  the  proportion 
which  the  length  of  navigation  in  W, 
bore  to  the  whole  of  the  line  travelled, 
whether  the  voyage  extended  over  the 
wholS  length  of  navigation,  or  a  part  of 
it,  including  W. 

(2.)  Theexpenseofrepairsbeingequal 
through  the  whole  line,  that  the  amount 
of  such  repairs  was  to  be  deducted  on 
a  like  mileage  calculation. 

(3.)  That,  in  estimating  the  rateable 
profits,  the  compensations  to  M.  and 
others  were  not  to  be  deducted.  And 
this,  even  in  the  instance  of  compensa- 
tion for  injury  to  a  mill  situate  within 
the  parish  of  W. 

(4.)  Also  (on  the  assumption  thatlands 
in  W.  were  rated  at  rack-rent  and  no 
more),  that  ten  per  cent,  was  to  be  de- 
ducted from  the  rateable  amount,  for 
the  tenant's  profit.    Bex  v  Woking,  40. 

2.  Inspection  of,  under  statute  17  (x  2. 
c.  3.    Statute,  X.  1.(1.) 

II.  Maintenance. 

Expenses  of  pauper  after  suspended 
order. 

A  pauper  settled  in  O.  met  with  an 
accident  while  resident  in  M.,  which 
made  him  chargeable,  and  was  relieved 
by  M.  The  pauper  being  incapable  of 
removal  inconsequence  of  the  accident, 
an  order  of  removal  to  0.  was  made, 
and  immediately  suspended:  Held  that, 
under  stat.  35  G.  5.  c.  101.  s.  2.,  O.  was 
liable  to  the  expenses  incurred  by  M. 
after  the  order.    Rex  v.  Oldland,  929. 

III.  Settlement  by  apprenticeship. 

1.  Premium  to  be  stated  in  indenture. 

Pauper  was  bound  apprentice  by  an 
indenture,  which  stated  that  10/.  had 
been  paid  to  the  mistress  as  a  consider- 
ation, out  of  the  funds  of  a  charity. 
The  mistress  had  agreed  with  Z).,  the 
pauper's  grandmother  (vv'ho  was  no 
party  to  the  indenture),  to  take  the 
apprentice  for  25/.,  which  .D.  was  to 
pay.  The  10/.  was  paid  as  part  of  the 
25/.  out  of  the  charity  funds;  but  the 
mistress,  at  the  time  of  making  the 
agreement,  did  not  know  that  this  was 
intended.  It  did  not  appear  that  the 
trustees  of  the  charity  knew  of  any 
payment  contemplated  or  made,  except 
that  of  10/. :  Held,  that  the  indenture 
was  void  under  stat.  8  Ann.  c.  9.  s.  59., 
for  not  truly  stating  the  sum  paid  or 
contracted 
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contracted  for  with  the  apprentice. 
Mex  V.  Amersham^  508. 

2.  Notice  previous  to  binding  parish 
apprentice. 

(l.)  How  far  necessary. 

Under  stat.  56  G  3.  c.  1.39.  sects.  1. 
2.,  when  an  apprentice  is  bound  from 
one  parish  into  another,  the  indenture 
is  not  valid  for  the  purpose  of  settle- 
ment, unless  notice  has  been  given  to 
the  overseers  of  the  latter  parish,  pur- 
suant to  sect.  2.,  before  the  indenture 
was  allowed. 

But,  on  appeal  against  an  order  of 
removal  grounded  on  such  indenture, 
the  respondents  are  not  bound  in  the 
first  instance  to  prove  such  notice  :  if 
there  be  no  evidence  to  the  contrary, 
the  notice  will  be  presumed.  Rex  v. 
Winston,  607. 

(2.)  When  proof  of  necessary  on 
appeal.    Ante,  (1 ). 

3.  Execution  of  indenture. 

A  printed  indenture  of  apprentice- 
ship executed  on  one  day,  but  bearing 
date  on  another,  is  not  void  by  statutes 
8  Ann.  c.  9.  and  5  G.  5.  c.  46. ;  and  a 
settlement  may  be  gained  by  service 
under  it.    Rex  v.  Harnngtont  618. 

4.  Imperfect  contract  of  apprentice- 
ship. 

(1.)  The  sessions  quashed  an  order 
of  removal,  which  assumed  an  imperfect 
contract  of  apprenticeship ;  and  they 
stated  the  following  facts  for  the  Court. 
Pauper's  brother  worked  with  W^.,  a 
carpenter,  as  apprentice,  under  a  verbal 
contract;  on  his  leaving  W.,  he  applied 
for  pauper  to  be  taken  in  his  place. 
W.  said  he  would  take  no  more  ap- 
prentices unless  they  would  agree  to 
work  on  his  land,  as  well  as  at  the  car- 
pentry business,  saying,  "  I  will  have  no 
more  apprentices,  unless  he  is  agree- 
able to  do  other  work  as  well :  I  will 
take  him  to  do  work  as  a  servant."  W, 
occupied  three  or  four  acres  of  hop 
ground.  It  was  agreed  that  pauper 
should  live  with  W.  three  years,  to 
learn  the  business  of  a  carpenter,  and 
to  do  any  other  work  ff.  required ;  pau- 
per to  have  9*.  a  week  the  first  year, 
\Q)s.  the  second,  \\s.  the  third,  and  to 
be  paid  for  over  work  at  the  same 
rates.  He  entered  into  Wh  service 
in  pursuance  of  the  agreement,  board- 
ing and  lodging  at  his  own  expense. 
The  question  for  the  Court  was  stated 


to  be,whether  the  pauper  acquired  a  set- 
tlement by  living  with  W>  under  these 
circumstances ;  if  so,  the  order  of  ses- 
sions to  be  confirmed ;  if  not,  to  be 
quashed. 

This  Court  quashed  the  order  of 
sessions.    Rex  v.  Ightham,  937. 

(2.)  Pauper's  mother  applied  to  W. 
a  carpet  weaver,  to  take  him  into  his 
employment.  W.  agreed  with  her  to 
take  pauper  for  two  years  on  trial,  after 
which,  it  W.  and  pauper  agreed,  he 
was  to  be  apprenticed  to  W.  He  was 
to  have  board,  lodging,  and  washing, 
but  no  stated  wages,  and  he  was  "  to 
draw.*'  Every  carpet  weaver  is  at  first 
taught  "drawing."  Pauper  served  above 
a  year  under  this  contract,  in  the 
borough  of  K.  These  facts  being 
proved  on  appeal  against  an  order  re- 
moving pauper  to  X.,  the  chairman  put 
it  to  the  sessions,  whether  there  had 
been  a  hiring  and  service,  or  a  service 
under  an  imperfect  contract  of  appren- 
ticeship. They  found  the  latter,  but 
sent  a  case  for  the  opinion  of  this 
Court,  stating  the  facts  as  above. 

Held,  that  this  Court  might,  under 
these  circumstances,  review  the  judg- 
ment of  the  sessions. 

But  that  the  judgment  was  not  to  be 
disturbed,  there  being  grounds  for  the 
finding. 

And  semble,  that  the  finding  was 
right,  inasmuch  as  it  might  be  collected 
from  the  case  that  the  object  of  the 
parties  was  learning  and  teaching.  Rex 
V.  Wishford,  216. 

IV.  Settlement  by  hiring  and  service. 
What  constitutes  a  hiring  and  service. 

By  the  regulations  of  a  bridewell, 
the  turnkeys  were  to  be  appointed  by 
the  keeper,  but  the  appointment  was 
subject  to  the  approbation  and  con- 
firmation of  the  visiting  justices.  The 
keeper  might  suspend,  but  not  perma- 
nently displace  them  without  the  au- 
thority of  the  visiting  justices.  They 
were  to  receive  their  salaries  from  the 
county  treasurer,  but  in  all  other  re- 
spects to  be  under  the  immediate  orders 
and  control  of  the  keeper  : 

Held,  that  an  appointment  to  the 
place  of  turnkey,  and  discharge  of  its 
duties  under  the  above  regulations  at  a 
yearly  salary,  did  not  constitute  a  hiring 
and  service,  by  which  a  settlement 
could  be  gained.  Rex  v.  Sparsholt,  491. 

4  A  2       V.  Settlement 
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V.  Settlement  by  renting  a  tenement. 
1.  What  constitutes  occupation  and 
payment  of  rent. 

(1.)  Pauper  rented  a  house  at  24/.  a 
year,  which  he  paid,  and  resided  in  the 
house  with  his  family.  He  was  in  the 
habit  of  taking  in  persons  to  sleep  in 
some  of  the  rooms,  letting  so^ietimes 
a  bed,  sometimes  half  a  bed,  generally 
by  the  night,  but  occasionally  for  a 
week,  in  which  case,  however,  the  bed 
only  was  let,  and  the  pauper  reserved 
the  right  of  putting  another  bed  into 
the  room.  The  lodgers  had  no  right 
to  the  rooms  by  day.  The  pauper  had 
constant  access  to,  and  control  over, 
the  whole  house,  and  kept  the  keys  of 
all  the  rooms : 

Held,  an  actual  occupation  of  the 
dwelling-house,  within  stat.  1  W.  4. 
c.  18.  s.  1.  Rex  v.  St.  Giles-in-the 
Fields^  495. 

(2.)  Pauper  hired  a  house  and  lands, 
from  Michaelmas  1832,  to  Michaelmas 
1833,  for  30/.,  and  entered  into  occu- 
pation at  Michaelmas  1832.  In  Jul^/ 
1833,  he  assigned  to  W.  all  his  debts, 
securities,  stock,  effects,  utensils  in 
trade,  household  goods,  furniture,  crops 
growing  or  severed,  implements  of  hus- 
bandry, cattle,  live  and  dead  stock,  and 
all  other  personal  estate  and  effects,  to 
have,  hold,  and  take  the  said  monies, 
&c.,  live  and  dead  stock,  and  all  other 
the  premises  assigned,  to  W.,  on  trust 
to  cultivate  the  lands  as  long  as  the 
crops  then  growing  should  remain,  and 
to  sell  the  stock,  crops,  &c.,  and  receive 
the  amount  of  the  valuation  to  be 
made  as  between  outgoing  and  incom- 
ing tenant  at  quitting  the  land;  and 
W.  was  to  be  possessed  of  the  mpnies 
on  trust,  first,  to  pay  costs  and  charges, 
next  to  pay  the  rent,  taxes,  &c.,  which 
were  or  should  be  due  during  the  con- 
tinuance of  the  trusts,  and  next  to  pay 
creditors  of  the  pauper,  parties  to  the 
deed.  In  August  1853,  W.  sold  the 
stock,  effects,  and  crops,  which  were 
cut  and  carried  away  by  the  purchasers ; 
and  afterwards  W.  paid  the  rent  for  the 
year,  out  of  the  produce  of  the  pro- 
perty assigned.  Pauper,  by  himself  or 
family,  occupied  the  house  till  Michael- 
mas 1833. 

Held,  that  there  was  neither  an 
undivided  occupation  for  the  year,  nor 
a  payment  of  rent  by  the  pauper,  to 
satisfy  stat.  1  W^.  4.  c.  18.  f.  1. ;  and 


that  no  settlement  was  gained.  Re^r 
V.  Fakefield^  612. 

2.  Completion  of  settlement  after  order 
of  removal. 

Pauper  hired  a  house  in  W.  at  17/, 
per  annum,  for  a  year,  (1832,  1833), 
and  resided  in  it,  and  occupied  it  for  a 
year.  After  the  expiration  of  the  year, 
while  some  rent  was  unpaid,  he  was 
removed  to  B.  The  order  was  appealed 
against.  Pending  the  appeal,  the  pau- 
per returned  to  H^.,  resided  in  the  house 
from  the  7th  of  December  1833,  to  the 
27th  oi  January  1834,  and  paid  the 
arrear  of  rent  due  for  the  expired  year. 
On  the  1st  of  January^  the  order  of 
removal  was,  upon  the  appeal,  confirm- 
ed on  the  merits : 

Held,  that  the  pauper  gained  a  set- 
tlement at  the  time  of  the  payment  of 
the  arrear,  and  that  the  confirmation  of 
the  order  of  removal  shewed  only  that 
he  had  not  completed  a  settlement  at 
the  time  of  the  order.  Rex  v.  W%1~ 
loughby,  143. 

VI.  Effect  of  division  of  parish  into  dis- 
tricts upon  settlement. 

A  pauper  was  removed  by  order  of 
justices  to  the  parish  of  H.  (so  named 
in  the  order),  which  consisted  of  seve- 
ral townships,  maintaining  their  poor 
jointly.  The  order  was  acquiesced  in. 
Afterwards  one  of  the  townships,  O., 
separated  itself  from  the  parish,  under 
stat.  13  &  14  Car.  2.  c  12.  s.  21.,  and 
from  thenceforth  maintained  its  own 
poor.  The  pauper  was  subsequently 
removed  to  the  township  of  O.  (so 
named  in  the  order  of  removal)  from 
the  parish  of  W.  On  appeal  against 
the  order  (the  respondents  having  put 
in  the  order  of  removal  to  i/.),  O. 
offered  evidence  that  the  pauper  was 
not  settled  in  that  particular  township, 
before  its  separation  from  H.  The 
sessions  rejected  the  evidence. 

Held,  Patteson  J.  dubitante,  that  the 
former  order  upon  H.  was  not  conclu- 
sive against  O.  on  appeal  against  an 
order  directed  to  O.  as  a  distinct  town- 
ship ;  and  the  case  was  sent  back  to  be 
reheard.    Rex  v.  Oldbury^  167. 

VII.  What  constitutes  "a  comins  to  in- 
habit" within  stat.  13  &  14  Car,  2. 

On  a  case  sent  up  by  sessions,  it  was 
stated  that  the  pauper,  not  being  resi- 
dent at  the  parish  of  JF.,  was  charged 
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by  a  woman  living  there  with  having 
gotten  her  with  child,  and  was  commit- 
ted to  the  county  jail  at  B.  for  want  of 
sureties  ;  that  the  woman's  father  be- 
came his  surety,  and  took  lodgings  for 
him  at  W.,  to  which  the  [)auper  re- 
moved, and  after  residing  there  a  week, 
married  the  woman,  hecame  chargeable 
in  about  a  week  after  his  marriage,  and 
was  removed  from  W.  to  H.  The 
lodgings  were  paid  for  by  the  woman's 
father.  The  case  then  stated  that,  on 
the  hearing  of  the  appeal  against  the 
order  of  removal,  the  respondents 
offered  to  prove  that  the  pauper  was 
settled  in  but  that  "  the  sessions 
quashed  the  order,  on  the  ground  that 
the  pauper  had  not  come  to  inhabit  in 
W.  within  the  meaning  of  stat.  13 
&  14  Car.  2." 

Held,  by  Patteson  and  Williams  Js., 
that,  upon  this  statement,  it  sufficiently 
appeared  to  this  Court  that  the  pauper 
was  removable ;  and  the  order  of  ses- 
sions was  quashed,  and  the  case  sent 
back  to  be  reheard  : 

Absente  Lord  Denman  C.  J. ;  and- 
dissentiente  Coleridge  J;,  on  the  ground 
that  the  sessions  had  negatived  the 
existence  of  an  intention  within  the 
statute,  and  were  not  necessarily  wrong 
as  to  the  fact.    Rex  v.  Woolpit,  205. 

VIII.  Removal. 

Of  Irish  pauper  under  stat.  3  &  4 
W.  4.  c.  40. 

A  pauper,  born  in  i^f.  in  England^ 
not  having  done  any  act  to  gain  a  set- 
tlement in  her  own  right,  and  being 
thfi  daughter  of  Irish  parents,  who  had 
gained  no  settlement  in  England,  was, 
at  the  age  of  eighteen,  delivered  of  a 
bastard,  in  her  father's  house  in  S ,  in 
E\ygland^  where  she  resided  as  part  of 
his  family.  The  mother  of  the  pauper 
having  applied  to  S.  for  relief  for  the 
pauper  and  her  bastard  only  : 

Held  that,  under  stat.  5  8c  4  W.  4. 
c.  40.  s.  2.,  the  pauper  was  removeable 
to  Ireland,  and  not  to  M. ;  and  that 
stat.  4  &  5  W.4.  c,  76.  (assuming  that 
it  defines  the  age  of  emancipation  to 
be  sixteen,  and  prevents  the  head  of  a 
family  from  becoming  chargeable  by 
relief  given  to  a  child  after  that  age) 
was  not  applicable,  inasmuch  as  it  ex- 
tends only  to  English  and  Welsh  poor. 
Rex  v.  Mile  End  Old  Town,  196. 

IX.  Appeal  against  order  of  removal. 


1.  What  notice  to  be  given. 

The  act  for  amendment  of  the  Poor 
Law,  4  8c  5  W.  4.  c.  16.,  does  not,  in 
sects.  79.  and  81.,  alter  the  existing 
practice  of  sessions  as  to  the  time  for 
giving  notice  of  appeal  against  orders 
of  removal.  It  is  not  necessary,  by 
sect.  79.  that  notice  of  appeal  should 
be  given  within  twenty-one  days  after 
the  notice  of  removal  thereby  required ; 
nor,  by  sect.  81.,  that  notice  of  appeal 
should  be  given  fourteen  days  at  least 
before  the  sessions. 

The  statement  of  the  grounds  of 
appeal,  required  by  sect.  81,  may  be 
delivered  before  the  notice  of  appeal. 
And,  if  ' delivered  with  an  erroneous 
notice  of  appeal,  it  is  nevertheless 
available,  if  a  good  notice  of  appeal, 
incorporating  such  statement  by  refer- 
ence, be  afterwards  served  in  proper 
time.    Rex  v.  Suffolk,  519. 

2.  Grounds  of  appeal,  when   to  be 
given.    Ante,  I. 

X.  Effect  of  order  of  removal  unappealed 
against.    Antk,  VI. 

XL  Overseers. 

Power  to  lease  parish  property.  Land' 

lord  and  Tenant,  V. 
See  further,  Overseers. 

POWER. 

I.  Execution  of ;  what  a  sufficient  at- 
testation. 

Lands  were  limited  to  such  uses,&c. 
as  L.  should  appoint  by  her  last  will 
and  testament  in  writing,  to  be  by  her 
signed,  sealed^  and  published,  in  the  pre- 
sence of,  and  attested  by,  three  or  more 
credible  witnesses,  i.  signed  and  sealed 
an  instrument,  containing  an  appoint- 
ment, commencing  thus  : — "I,  L.,  do 
publish  and  declare  this  to  be  niy  last 
will  and  testament;"  and  ending  thus : 
— *'I  declare  this  only  to  be  my  last 
will  and  testament.  In  witness  where- 
of, I  have  to  this  my  last  will  and 
testament  set  my  hand  and  seal  the 
12th  day,  &c."  The  attestation  was  as 
follows  :— «  Witness  C.  B.,  E.  B., 
A.  B.  :"  Held,  a  good  execution  of 
the  power,  on  the  face  of  the  instru- 
ment. 

The  will  being  more  than  thirty  years 
old  :  Held  that,  on  production  of  it  in 
the  above  form,  the  fact  of  the  attest- 
ation was  sufficiently  proved,  (hough 
4  A  3  one 
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one  witness  was  still  alive  and  was  not 
called. 

Quaere,  Whether  in  general  public- 
ation be  essential  to  the  validity  of  a 
will  ?  Doe  dem.  Spilsbury  v.  Burdett,  1. 

II.  Lease  granted  under  a  power  given  by 
deed,  when  it  takes  effect  as  against 
parties  to  the  deed.    Mortgage,  IV. 

PRACTICE. 

I.  Amendment  of  rule  for  judgment. 
Mortgage,  IV. 

II.  Bail. 

What  must  be  stated  in  affidavit  to 
hold  to  bail. 

An  affidavit  to  hold  to  bail,  stating 
the  defendant  to  be  indebted  to  the 
plaintiff  for  money  had  and  received  by 
defendant  for  and  on  account  of  plain- 
tiff and  at  his  request,  but  not  adding 
that  it  was  received  to  plaintiff's  use, 
is  insufficient.    Kelli/  v.  Ciirzon,  622. 

III.  Certiorari. 

Recognizances  previous  to  removal  of 
indictment.    Certiorari^  IV. 

IV.  Consolidation  of  actions.  Consoli- 
dation. 

V.  Costs. 

1.  Of  amendment  of  rule  for  judg- 
ment.   Mortgage,  IV. 

2.  Defendant's  costs  in  ejectment,  how 
enforced.    Ejectment,  IV. 

5  Oi  different  issues  in  a  cause.  Costs, 
I.  ^  k2). 

4,  Under  interpleader  rule.  Inter- 
pleader. II. 

VI.  Criminal  information. 

On  application  of  person  who  has  taken 
out  warrant  against  party.  Inform- 
atiofi,  Criminal,  I. 

VII.  Ejectment. 

1.  Stay  of  proceedings  in  second  action 
until  payment  of  costs  in  a  former 
one.    Ejectment,  IV. 

2.  Entry  of  verdict  on  second  demise 
after  execution  on  first.  Eject- 
ment, III. 

5.  Striking  out  names  of  lessors  of 
plaintiff  at  instance  of  defendant. 
Ejectment,  II. 

VIII.  Execution. 

1.  Discharge  out  of  custody. 

(l)»  For  debt  under  20/.,  who  en- 
titled to.    Execution,  2, 


(2).  For  irregularity  when  it  may  be, 
[1.]  A  defendant  who  is  arrested 
on  the  1 0th  of  June  on  a  ca.  sa., 
which  does  not  comply  with  the  rule 
of  Court,  Hil.  2  &  3  G.  4,  (requiring 
the  place  of  defendant's  abode,  &c. 
to  be  indorsed),  is  too  late  in  ap- 
plying to  the  Court  in  Michaelmas 
term  following,  to  be  discharged 
on  the  ground  of  irregularity  j  al- 
though he  swears  that  he  was  not 
aware  of  the  irregularity  until  the 
time  when  he  made  the  application. 
Tarher  v.  French,  362. 

[2.]  If  a  defendant  be  taken  in 
execution  upon  a  ca.  sa.,  sued  out  » 
more  than  a  year  and  a  day  after 
the  judgment,  without  a  scire  facias, 
he  may  be  discharged  at  any  distance 
of  time,and  does  not  waive  the  objec- 
tion, however  long  he  may  remain 
in  custody.  Mortimer  v.  Piggott, 
365,  (n). 

2.  When  execution  creditor  compelled 
to  indemnify  sheriff.  Sheriff,  VI. 

IX.  Irregularity ;  in  pleadings,  by  not 
complying  with  rules  of  Court,  how  to 
be  taken  advantage  of.    Pleading  IV. 

X.  Judgment. 

1.  Entry  of;  what  will  be  presumed 
after  verdict.    Statide,  XLII. 

2.  Entry  of,  nunc  pro  tunc. 

Under  the  rules  Hil,  4  W.  4,  {Gene- 
ral Pules  and  Regulations,  3),  where 
plaintiff  has  obtained  a  verdict,  but  de- 
fendant has  obtained  a  rule  nisi  for  a 
new  trial,  which  after  the  lapse  of  a 
year  has  been  discharged,  and  in  the 
meantime  defendant  has  died,  the 
Court  will  order  judgment  to  be  en- 
tered nunc  pro  tunc,  though  more 
than  two  terms  have  elapsed  since  the 
discharge  of  the  rule,  if  it  appear  that 
the  delay  was  occasioned  by  taxation 
of  costs,  and  no  fault  be  specifically  im- 
puted to  the  plaintiff.  Blewett  v.  Tre- 
gonning,  1002. 

3.  Non   obstante  veredicto,  when  it 
may  be.    Pleading,  VII I.  2. 

4.  On  criminal  conviction,  while  action 
pending.    Judgment,  III. 

XI.  Juror ;  withdrawal  of,  on  trial* 
Right  of  plaintiff  to  bring  another 

action. 

On  a  trial  in  the  Exchequer,  a 
juror  was  withdrawn  by  consent. 
Afterwards  plaintiff  sued  defendant  in 
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this  Court  for  the  same  cause  of  action. 
This  Court  stayed  the  proceedings  as 
being  contrary  to  good  faith. 

Although  the  plaintiff,  who  had  con- 
ducted the  first  cause  for  himself,  and 
was  not  a  lawyer,  deposed  that  he  did 
not  know  that  the  arrangement  would 
debar  him  from  bringing  a  second 
action,    Moscati  v,  Lawson,  331. 

XII,  New  trial 

1.  On  improper  admission  of  evidence. 
Trial,  New,  I. 

2.  For  misdirection  of  Judge  and 
verdict  against  evidence.    Pleading , 

XIIL  Nonsuit. 

Setting  aside  an  affidavit.  Nonsuit. 

XIV.  Notice. 

Service  ofj  at  house  of  party  in  his  ab- 
sence.   Notice,  IX. 

XV.  Particulars  of  demand. 

What  plaintiff  bound  to  insert.  Costs, 

XVI.  Pleading,  time  for,  after  praying 
oyer. 

If  a  defendant  obtains  an  order  call- 
ing on  plaintiff  to  give  security  for 
costs,  and  directing  that,  defendant 
shall  have  seven  days  to  plead  after 
such  security  given,  and  defendant 
afterwards,  and  before  security  given, 
craves  oyer,  the  time  for  pleading  runs 
from  the  day  when  oyer  is  granted,  if 
subsequent  to  the  giving  of  security  or 
rescinding  of  the  order,  and  not,  in  that 
case,  from  the  time  when  such  security 
is  given  or  order  rescinded.  Cahill  v. 
Macdonald,  1004. 

XVII.  Process. 

Setting  aside  for  irregularity:  power 
of  Judge  at  chambers.  Judge,  III.  2. 

XVIII.  Prohibition. 

To  ecclesiastical  Court,  when  granted. 
Prohibition,  I. 

XIX.  Quo  Warranto. 
Application  for.    Quo  Warranto. 

XX.  Record. 

Of  nisi  prius,  what  it  must  contain. 

Since  the  rule  {Hil  4  W.  4.)  that 
the  entry  of  proceedings  on  the  record 
for  trial,  or  on  the  judgment  roll,  shall 
be  taken  to  be,  and  shall  be,  the  first 
entry  of  the  proceedings  upon  record, 
it  is  not  necessary  to  enter  upon  the 


nisi  prius  record  a  plea  in  abatement 
and  judgment  of  respondeat  ouster 
thereupon.     Pepper  v.  Whalley,  90. 

XXI.  Sheriff: 

When   Court  will  interfere  for  his 
protection.    Sheriff,  VI. 

XXII.  Similiter. 

Want  of,  when  cured.  Similiter. 

XXIII.  Stay  of  proceedings. 

When  Court  will  interfere  to  enforce 
equitable  claim. 

A.  gave  a  promissory  note  to  B.  and 
C.  jointly,  for  money  lent  to  him,  one 
half  by  each.  B.  died,  and  A.  took  out 
administration,  with  the  will  annexed, 
to  her  effects,  C.  sued  him  on  the 
note,  C.  was  a  legatee,  and  was 
charged  by  A.  which  having  goods  of 
the  testatrix  in  her  hands.  On  motion 
to  stay  proceedings  in  the  action,  upon 
A.  paying  half  the  principal  and  inter- 
est of  the  note  into  Court,  and  giving 
C.  a  discharge  for  the  residue  : 

Held,  that  the  case  was  not  one  in 
which  this  Court,  by  virtue  of  its  equi- 
table jurisdiction,  could  interfere. 
Barlow  v,  Leeds,  66. 

XXIV.  Taxation. 

1.  Of  Attorney's  bill.    Attorney,  IV. 

2.  Of  costs  :  power  of  Court  over. 
Costs,  I. 

XXV.  Verdict, 

1.  In  ejectment.    See  Ejectment,  III. 

2.  Discharging  jury  from  giving  ver- 
dict.   Verdict,  II. 

3.  What  will  be  presumed  after  ver- 
-    diet.     Pleading,  VIII,  1,  Statute, 

XLII, 

PRESCRIPTION. 

Enjoyment  of  right  of  way  for  20  or  4^ 
years  under  st,  2&3  W.  4.  c.  "1.: 
pleading  and  evidence  relating  to.  See 
Pleading,  VI. ;  Evidence,  IX.  2. 

PRESUMPTION. 

I.  Of  cause  of  action,  after  verdict. 
Pleading,  VIII.  1. 

II.  Of  notice  previous  to  binding  of  parish 
apprentice,  after  service  under  inden- 
ture.   Poor,  III.  2. 

III.  Of  proper  stamp,  on  instrument  not 
produced.    Assumpsit,  II.  2. 

4  A  4  PRINCIPAL 
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PRINCIPAL  AND  AGENT. 

I.  How  far  auctioneer  agent  of  vendor 
and  vendee.  Vendor  and  Vendee^  IV. 

II.  Notice  to  principal,  how  far  notice  to 
agent.    Bankrupt^  I. 

III.  How  far  Bank  of  England  identi- 
fied with  transactions  of  branch  banks. 
Bankrupt^  I. 

PRISONER. 

In  civil  execution,  discharge  of.  Bractice^ 
VIII.  1.;  Execution^  II. 

PROCESS. 

Setting  aside  for  irregularity:  power  of 
Judge  at  chambers.    Judge,  III.  2. 

PROHIBITION. 

I.  To  Ecclesiastical  Court,  to  stay  pro- 
ceedings for  enforcing  church-rate. 

Stat.  53  G.  3.  c.  121.  s.  7.,  which 
gives  power  to  a  justice  to  enforce  the 
payment  of  a  sum  under  10/.  due  upon 
a  church-rate,  where  the  validity  of 
the  rate  has  not  been  questioned,  nor 
the  liability  of  the  party,  takes  away 
the  jurisdiction  of  the  Ecclesiastical 
Court  in  such  cases. 

But,  if  the  validity  or  liability  be  in 
question,  the  Ecclesiastical  Courts  have 
jurisdiction,  though  the  party  has  not 
been  summoned  before  a  justice. 

Therefore,  where  a  party,  not  having 
been  summoned  before  a  justice,  was 
libelled  in  the  Consistory  Court  for  a 
sum  which,  on  the  face  of  the  proceed- 
ings, was  less  than  10/.,  due  upon  a 
church-rate,  and  sentence  was  given 
against  him,  this  Court  refused  to  gra.n<- 
a  prohibition,  upon  the  ground  that 
the  validity  of  the  rate  was  questioned 
in  the  proceedings  in  the  Ecclesiastical 
Courts. 

And  afterwards  it  appearing,  by  more 
particular  reference  to  the  pleadings 
themselves,  that  they  did  not  disclose 
whether  or  not  the  validity  was  ques- 
tioned, this  Court  held  that  that  cir- 
cumstance alone  did  not  authorise  it 
to  issue  a  prohibition. 

Semble,  that  the  Consistory  Court 
of  the  Bishop,  the  Court  of  Arches,  and 
the  Court  of  Delegates,  are  superior 
courts  ;  and  that  after  sentence,  unless 
defect  of  jurisdiction  be  apparent  on 


the  proceedings  therein,  it  will  not  be 
intended. 

Semble,  that  on  a  motion  for  prohibi- 
tion as  above,  this  Court  will  look  only 
to  the  proceedings  in  the  Ecclesiastical 
Court,  and  not  to  affidavits,  for  the 
purpose  of  ascertaining  whether  the 
validity  of  the  rate  was  there  ques- 
tioned.   Ricketls  v.  Bodenham,  453. 

II.  Power  to  plead  several  ple^s.  Blead- 
ing,  V.  9. 

PROMISSORY  NOTE. 

See  Bills  of  Exchange  and  Bromissory 
Notes. 

^  PROSECUTION. 

In  what  cases  prosecutor  pro  rege  de- 
prived of  certiorari.    Certiorari,  I. 

PROTEST. 

Of  non-payment  of  foreign  bill,  how 
notice  to  be  given.  Bills  of  Exchange 
and  PromissbrT/  Notes,  IV. 

PUBLICATION. 
Whether  necessary  to  a  will.    Bower,  I. 

PURCHASER. 
See  Vendor  and  Vendee. 

QUO  WARRANTO. 

Application  for:  what  affidavits  receiv- 
able. 

The  Court  will  receive,  in  support 
of  an  application  for  a  quo  warranto, 
the  affidavit  of  a  person  who  is  him- 
self estopped  from  being  a  relator,  if 
the  motion  is  made  by  a  relator  pro*- 
perly  qualified;  although  the  complete 
ground  of  the  application  appears  only 
from  the  affidavit  of  the  party  estopped. 
Rex  V.  Brame,  664. 

RAILWAY. 

Compensation  under  local  act.  Statute, 
XLVL 

RATE. 

I.  Church  rate 

1.  For  what  purposes  it  may  be  made. 
Mandamus,  II.  5. 

2.  Validity  of,  how  Court  will  judge 
of.    Brohibition,  I. 

5.  Liability 
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3.  Liability  to. 

Held,  that  the  mere  fact  of  a  district 
in  a  parish  having  kept  up  a  chapel 
of  its  own  without  coming  on  the 
par'sh  rates  did  not  shew  a  custom  in 
such  district  to  maintain  its  chapel  by 
rates  levied  on  its  own  inhabitants. 
Craven  v.  Sanderson,  666.  (See  whole 
placitum,  Evidence,  XV.  Z.) 

4.  Power  of  Ecclesiastical  Court  to 
enforce  rate.    Pj-ohibition^  I. 

5.  Mandamus  to  Justices  to  enforce 
payment.    Mandamus,  II.  5. 

6.  Appeal  against  order  of  Justices  for 
payment :  to  whom  notice  to  be 
given. 

A  party  appealing  against  an  order 
of  justices  for  payment  of  a  church 
rate,  under  stat.  53  G.  3.  c.  127.  s.  7., 
need  not  give  notice  of  appeal  to  the 
justices  making  the  order;  it  is  suffi- 
cient to  give  it  to  the  churchwardens. 

And,  if  such  notice  to  the  justices 
were  necessary,  service  of  it  upon  one 
of  the  justices  would  suffice.  Rex  v. 
Justices  of  Staffordshire,  842. 

II.  Poor  rate.    See  Poor,  I. 

RECOGNIZANCES. 

Previous  to  removal  of  indictment,  when 
enforced.    Certiorari,  IV. 

RECORD. 

OfNisiPrius.  Entry  of  pleadings.  Prac- 
tice, XX. 

REFUSAL. 

By  party  arrested,  to  name  a  dwelling- 
house,  what  amounts  to.    Sheriff,  I.  1. 

RELEASE. 

Of  witness;  what  will  restore  compe- 
tency.  Evidence,  VII.  2.  (1.) 

REMOVAL. 
Of  Poor.    See  Poor,  Will.—  X. 

REPLEVIN. 

I.  Duty  of  Sheriff  as  to  ascertaining  suf- 
ficiency of  sureties  in  replevin  bond. 
Sheriff  I.  2. 

II.  Costs  of  different  issues.  Costs,  I. 
5.  (2.) 


REVERSION. 

I.  Nature  of  reversionary  interest  of 
trustees  of  a  term.    Mortgage,  IV. 

II.  For  what  breaches  of  contract  rever- 
sioner may  maintain  action  auainst 
tenant  in  possession.  Landlord  and 
Tenant,  VI. 

RIVER. 

Nuisance  to  navigable  river,  what  amounts 
to.  Nuisance. 

RULE  OF  COURT. 

I.  Hil.  2  &  3  G.  4.  Discharge  from 
irregular  ca.  sa.  Practice^  VIII.  l. 
(2.)  [I.] 

II.  Mic.  2  W.  4.  I.  74.  Costs  of  dif- 
ferent issues.    Costs,  I.  3.  (2.) 

III.  Mic.  5  W.  4.  Form  of  declaration* 
Pleading,  IV.  1 . 

IV.  Hil.  4  W.  4. 

1.  Entry  of  pleadings  on  Nisi  Prius 
Record.    Practice,  XX. 

2.  Entry  of  judgment  nunc  pro  tunc. 
Practice,  X.  2. 

3.  Defence  under  general  issue.  Plead- 
ing, V.  1. 

V.  Hil.  6  W.  4. 

1.  Regulating  holidays,  143. 

2.  Examination  and  admission  of  at- 
tornies,  744. 

3.  Re-admission  of  attorney.  Attorney, 

VI.  East.  6  W.  4.  Examination  of  at- 
torneys, 767,  768. 

SALE. 

See  Vendor  and  Vendee, 

SCIRE  FACIAS. 

Plea  to  :  how  far  it  must  shew  that  same 
defence 'could  not  have  been  pleaded 
to  original  action.    Pleading,  V.  10. 

SECURITY. 

For  Costs;  time  for  pleading.  Prac- 
tice, XVI. 

SEISIN. 

Unity  of,  effect  in  extinguishing  right  of 
way.    Way^  1. 

SESSIONS. 
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SESSIONS. 

Court  of  Quarter  Sessions. 

1.  When  Court  of  K.  B.  vvill  judge  as 
to  correctness  of  inference  from  facts 
drawn  by  Sessions.  Poor,  ill.  4.  (2.) 
and  VII. 

2.  Practice  of,  as  to  notice  of  appeals, 
how  far  affected  by  st.  4  &  5  W. 
4.  c.  76.    Poor,  IX.  I. 

SET  OFF. 

I.  Plea  of;  how  far  it  must  shew  a  larger 
sum  than  that  against  which  it  pro- 
fesses to  be  a  set  off.  Pleading,  V.  4. 

II.  Whether  Court  will  order  stay  of 
proceedings  on  statement  of  equitable 
set  off.    Practice— XXIW. 

SETTLEMENT. 
Of  poor.    See  Poor,  III.— VI. 

SHERIFF. 

I.  Duty  of. 

1.  Taking  party  to  a  dwelling-house 
on  arrest. 

In  an  action  against  the  sheriff,  for  a 
penalty  under  stat.  52  G.  2.  c.  28.  ss. 
12, 1,  for  taking  plaintiflj  when  arrested, 
within  twenty-four  hours,  to  prison,  the 
plaintiff  not  having  refused  to  be  car- 
ried to  a  safe  and  convenient  dwelling- 
house  of  her  own  nomination,  defend- 
ant pleaded  that  he  informed  plaintiff 
that  she  might  be  carried  to  a  safe,  &c.; 
that  plaintiff  thereupon  consented  to 
be  carried  to  the  dwelling  houge  of  L.', 
that  defendant  carried  her  thither  ac- 
cordingly, and  offered  to  permit  her  to 
remain  there  for  the  rest  of  the  twenty- 
four  hours,  but  the  plaintiff  then  re- 
quested to  be  taken  to  prison : 

Held,  on  motion  for  judgment  non 
obstante  veredicto,  a  good  plea,  the 
circumstances  being  equivalent  to  a 
refusal : 

Held,  also,  issue  being  joined  on  the 
allegation  of  the  consent  to  go  to  Z/.'s 
jiouse,  that  the  consent  to  be  proved 
was  not  such  consent  as  a  person  would 
give  who  had  the  option  of  being  at 
large;  but  that  the  question  was,  whe- 
ther plaintiff  consented  to  go  to  the 
particular  house,  as  a  person  would 
consent,  who  was  obliged  to  be  in  con- 
finement somewhere : 

Held,  also,  that  the  ft^ct  of  sheriff 


suggesting  Lh  house,  did  not  prevent 
the  consent  from  being  free,  within  the 
meaning  of  the  issue. 

The  sheriff  is  intitled  to  exercise  a 
reasonable  discretion  in  determining 
whether  a  house,  nominated  by  a  pri- 
soner under  arrest,  as  a  safe  and  con- 
venient dwelling-house,  be  a  safe  house 
for  the  custody  of  the  prisoner. 

If  a  prisoner  request  to  be  taken  to 
a  house  for  the  purpose  only  of  con- 
sulting a  person  there,  that  is  not  a 
nomination  of  a  house  within  the  sta- 
tute.   Silk  V.  Humphery,  959. 

2.  Discretion  as  to  sureties  in  replevin 
bond. 

In  taking  sureties  in  a  replevin  bond, 
the  sheriff  is  to  exercise  a  reasonable 
discretion  in  deciding  upon  their  suffi- 
ciency; and,  in  an  action  for  taking 
insufficient  sureties,  it  is  for  the  jury  to 
decide  whether  he  has  used  such  dis- 
cretion or  not. 

The  sheriff  or  replevin  clerk  is  not 
bound  to  go  out  of  the  office  to  make 
inquiries;  but,  if  the  sureties  are  un- 
known to  him,  he  ought  to  require 
information,  beyond  their  own  state- 
ment, as  to  their  sufficiency. 

Where  persons  of  respectable  ap- 
pearance are  brought  to  the  replevin 
clerk  as  sureties  by  the  attorney's  clerk 
on  behalf  of  the  party  replevying,  their 
circumstances  being  unknown  both  to 
the  attorney's  clerk  and  to  the  replevin 
clerk,  and  the  latter  causes  the  sureties 
to  make  affidavit  in  detail  as  to  their 
sufficiency,  with  which  he  is  satisfied, 
and  an  action  is  afterwards  brought 
against  the  sheriff  for  taking  insufficient 
sureties,  the  jury  may  properly  find 
that  the  inquiry  made  does  not  excuse 
the  sheriff. 

On  the  trial  of  such  an  action,  the 
bond,  but  not  its  amount,  being  ad- 
mitted on  the  pleadings,  evidence  was 
gone  into  on  both  sides,  upon  the  ques- 
tion whether  or  not,  under  the  circum- 
stances above  stated,  the  replevin  clerk 
had  used  reasonable  caution.  The  re- 
plevin bond  was  referred  to  by  both 
parties  during  the  trial,  and  was  stated 
to  have  been  taken  in  double  the  value 
of  the  goods ;  and  it  was  in  court,  ready 
to  be  produced ;  but,  by  an  oversight 
the  plaintiff  did  not  formally  put  it  in, 
nor  was  it  expressly  noticed  as  a  part 
of  the  evidence  in  the  cause,  till  a  ver- 
dict 
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diet  had  been  given  for  the  plaintiff'. 
The  Judge  stating  to  the  Court  that  he 
considered  it  as  in  effect  put  in  ;  Held, 
on  motion  to  enter  a  verdict  for  nomi- 
nal damages  for  want  of  proof  of  the 
bond,  or  other  evidence  of  the  value 
of  the  goods,  that  the  bond  must  be 
considered  as  having  been  in  effect 
proved  at  the  trial. 

In  an  action  against  the  sheriff*  for 
taking  insufficient  sureties  in  a  replevin 
bond,  the  penalty  of  the  bond  is  the 
limit  of  damages.  Jeffery  v.  Bastardy 
823. 

5.  Proceeding  to  sale  under  writ  of  ex- 
ecution.   Post,  VI. 

II.  When  entitled  to  indemnity  from  ex- 
ecution creditor.    Post,  VI. 

III.  What  discretion  sheriff"  has  as  to  de- 
termining house  to  which  to  take  party 
on  arrest.    Ante,  I.  1. 

IV.  What  amounts  to  consent  and  refusal 
by  party  arrested  to  name  a  dwelling- 
house  to  which  to  be  taken.  Ante,  1. 1. 

V.  What  amounts  to  a  nomination  of  a 
dwelling-house  by  party  arrested.  A7ite, 
1. 1. 

VI.  When  Court  will  interfere  for  his 
protection  under  Interpleader  Act. 

Under  s.  6.  of  the  Interpleader  Act, 
I  &  ti  W.  4.  c.  58.,  the  Court  will  not 
make  a  rule  for  the  protection  of 
sheriff'  who  has  levied  under  a  fi. 
fa.,  merely  because  a  partner  of  the 
debtor  has  given  notice  to  the  sheriff" 
to  quit  possession  on  the  ground  that 
the  goods  are  partnership  property, 
and  that  the  debtor  has  no  beneficial 
interest  in  them,  being  indebted  to  the 
firm  beyond  the  amount  ot  his  share  in 
the  effects. 

The  sheriff^'s  duty  is  to  sell  the  share, 
though  he  may  not  be  able  to  ascertain 
the  amount  of  actual  interest. 

But  the  Court  will,  in  the  above  case, 
interfere  under  the  act  for  the  sheriff^'s 
protection,  if  the  creditor  disputes  the 
partnership. 

And  where  the  creditor,  having  ap- 
peared under  the  interpleader  rule  and 
not  contested  the  partnership,  where- 
upon the  rule  was  dismissed,  afterwards 
refused  to  admit  it,  and  ruled  the  sheriff 
to  return  the  writ,  the  Court  enlarged 
the  latter  rule  till  the  creditor  should 
indemnify  the  sheriff*.  Holmes  v.  Mentze, 
127. 


VII.  Money  paid  to,  on  arrest,  when  re- 
coverable back. 

A  certificated  bankrupt,  being  ar- 
rested on  a  ca.  sa.  for  a  debt  proveable 
under  the  commission,  paid  the  money 
under  a  protest,  stating  his  bankruptcy 
and  certificate,  and  warning  the  sheriff* 
that  he  should  apply  to  the  Court  to 
have  the  money  paid  back  : 

Held,  that  this  was  not  such  a  pay- 
ment of  money  under  legal  process, 
with  knowledge  of  the  facts,  as  pre- 
cluded the  bankrupt  from  recovering 
back  the  money.  Payne  v.  Chapman, 
364. 

VIII.  Damages  in  action  against,  for  taking 
insufficient  sureties.    Ant^,  I.  2. 

SIMILITER. 

Omission  of,  in  record,  effect  of. 

To  an  action  of  trespass  for  false 
imprisonment,  defendant  pleaded  leave 
and  licence ;  to  which  the  plaintiff"  re- 
plied de  injuria,  concluding  to  the 
country,  without  an  "&c.;"  and  no 
issue  was  joined  on  this.  There  were 
also  pleas  of  justification,  under  claims 
to  detain  the  plaintiff"  till  he  made  cer- 
tain payments,  which  pleas  were  replied 
to,  and  issues  joined  on  the  replication  : 
Held,  that  the  defendant  could  not 
take  advantage  of  the  informality,  after 
trial  and  verdict  for  the  plaintiff".  Spen- 
cer V.  Hamerton,  419. 

STAMP. 

I.  Ad  valorem  stamp,  under  st.  55  G.  3. 
c.  184.;  how  value  estimated.  Assump- 
sit, II.  2. 

II.  On  an  instrument  already  stamped  as, 
and  purporting  to  be,  an  instrument  of 
a  different  kind. 

An  instrument  which,  in  other  re- 
spects, was  a  promissory  note,  and  had 
been  properly  stamped  as  such  before 
making,  contained  in  the  body  of  it  a 
memorandum  that  the  maker  had  de- 
posited certain  title  deeds  with  the 
payee  as  a  collateral  security.  After 
it  was  made,  it  was  staniped  with  a 
proper  mortgage  stamp  on  payment  of 
the  penalty. 

Held,  that  this  was  an  assignable 
promissory  note  under  stat.  3  &  4  Ann. 
c.  9.  s.  1.,  and  that  it  might  be  sued  on 
by  an  indorsee,  though  the  mortgage 
stamp  was  put  on  after  the  making. 
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and  though  there  was  no  assignment 
stamp. 

IF  an  instrument  containing  a  mort- 
gage be  also  a  promissory  note,  it  may 
still  be  stamped  with  a  mortgage  stamp, 
after  the  execution,  provided  it  has  a 
promissory  note  stamp  on  it  at  the  time 
it  is  executed.    Wise  v.  Charlton,  786. 

III.  Evidence  relating  to. 

1.  When  document  not  produced  will 
be  presumed  to  be  properly  stamped. 
Assumpsit^  II.  2. 

2.  How  tar  unstamped  instrument  may 
be  referred  to,  and  incorporated 
with  stamped  one.  Landlord  and 
Tenant,  I. 

5.  Agreement  for  what  purposes  ad- 
missible without  stamp. 
Under  Lord  Tenterden^s  act,  9  G.  4. 
c.  14.  s.  8.,  the  following  memoran- 
dum, —  "I  acknowledge  to  owe  M. 
36l.,  which  I  agree  to  pay  him  as  soon 
as  my  circumstances  will  permit,"  —  is 
exempt  from  stamp  duty,  as  a  writing 
made  necessary  by  that  Statute,  pro- 
vided it  be  put  in  for  the  mere  purpose 
of  barring  the  Statute  of  Limitations, 
the  debt  itself  being  proved  by  other 
evidence.    Morris  v.  Dixon,  845. 

4.  Old  lease  whether  admissible  to 
prove  terms  of  subsequent  holding 
without  stamp.    Evidence,  XII. 

STATUTE. 

First  :  Decisions  on  particular  public 
and  general  statutes. 

I.  45  Eliz.  c.  2.  (Poor)  s.  19.,  how  far 
affected  by  -new  rules  of  pleading. 
Pleading,  V.  1 . 

II.  43  Eliz.  c.  6.  (Costs.)  Judge's  certifi- 
cate, how  far  conclusive.    Costs,  VI. 

III.  21  Jac.  1.  c.  16.  (Limitation  of  ac- 
tions.) 

1.  Unliquidated  damages. 
Assumpsit  for  unliquidated  damages 

is  within  the  saving  clause  in  sect.  7.  of 
the  Statute  of  Limitations,  21  Jac.  1. 
c.  16.  Piggott  V,  Rush,  912.  (See 
remainder  of  placitum,  Post,  III.  2.) 

2.  Imprisonment,  what  bars  operation 
of  statute. 

If  a  i^arty,  who  is  in  prison  when  the 
cause  of  action  accrues,  commences  an 
action  after  the  six  years  have  elapsed, 
but  during  the  continuance  of  the  im- 
prisonment, the  operation  of  the  statute 


is  barred  by  the  saving  clause  in  sect.  7. 
Piggott  V.  Hush,  912.  (See  remainder 
of  placitum.  Ante,  III.  1.) 
5.  Plea  under,  how  far  it  must  confess 
cause  of  action.    Pleading,  V.  3. 

IV.  13  &  14  Car.  2.  a.  12.  (Poor.)  What 
constitutes  a  "coming  to  inhabit" 
within  a  parish.    Poo;-,  VII. 

V.  3  &  4  Ann.  c,  9.  (Promissory  notes).- 
What  constitutes  a  note.    Stamp,  IL 

VI.  4  Ann.  c.  16.  (Pleading  several 
matters.)  Costs  of  issues  how  affected 
by  Gen.  Rule,  Hil.  2  W.  4. 1.  74.  Costs, 
I.  3.  (2.) 

VII.  8  Ann.  c.  9.  (Indenture  of  Appren- 
ticeship.) 

1.  Execution  of  Indenture.  Poor, 
III.  3. 

2.  What  must  be  stated  in  Indenture, 
Poor,  III.  1. 

VIII.  7  G.  2.  c.  20.  (Redemption  of 
mortgages.)  Re-conveyance  of  mort- 
gaged property  to  mortgagor.  Mort- 
gage,Y. 

IX.  11  G.  2.  c.  19.  Landlords  and 
Tenants.)  What  constitutes  a  heredi- 
tament within  sec.  14.  Landlord 
and  Tenant,  XI. 

X.  17  G^.  2.  c.  3.  (Poor  rates.) 

1.  Inspection  of  poor  rates. 
(1.)  Who  entitled  to. 

In  debt  for  a  penalty,  on  stat.  11  G. 

2.  c.  3.  s.  3.,  for  not  permitting  the  in- 
spection of  a  poor  rate,  the  declaration 
described  the  plaintiff  as  "an  inha- 
bitant of  the  parish  :  " 

Held,  that  this  sufficiently  shewed 
that  he  was  a  party  aggrieved. 

The  declaration  described  thedefend- 
ant  as  "  assistant  overseer "  in  the 
parish,  and  alleged  that  he,  as  such 
assistant  overseer,  had  the  rate  in  his 
possession  :  Held,  that  this  sufficiently 
shewed  his  duty  and  liability. 

Plea,  that  the  plaintiff  had  no  right 
to  inspect  the  rate,  it  not  being  a  sub- 
sisting rate,  or  such  a  rate  as  he  was 
entitled  to  inspect : 

Held,  bad  on  general  demurrer. 

Conceded,  that  no  answer  was  fur- 
nished by  pleas  stating  facts  which 
shewed  that  the  time  for  appealing 
against  the  rate  "had  elapsed  before  the 
request  to  inspect  was  made.  Batchel- 
dor  V.  Hodges,  592. 
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(2.)  To  what  rates  applicable.  Ante^ 
(!•) 

2.  What  sufficient  averment  on  plead- 
ings of  party  being  agrieved.  Antd, 
1.(1.) 

XI.  52  G.  2.  c.  28.    (Lords'  Act.) 

1.  Service  of  notice  under.  Notice, 
IX.  1.  (1.) 

2.  Taking  party  arrested  to  a  dwelling 
house.    Sheriff,  I.  1. 

XII.  B  G.  5.  c.  46.  (Stamps.)  Execu- 
tion of  Indenture.    Poor,  III.  5. 

XIIL  13  G.  3.  c.  78.  (Highways.) 

1.  In  what  it  differs  from  st.  55  G.  3. 
c.  68.    Highway,  VII.  3.  (2.) 

2.  Order  of  Justices  under  s.  17.,  what 
it  must  state.    Highway,  VII.  3.  (2.) 

•  3.  Surveyor's  assessment,  under  30. 
and  45.,  how  to  be  pleaded.  Plead- 


ing, IX. 


XIV.  55  G^.  3.  e.  101.  (Removal  of 
paupers.)  Expenses  of  pauper  after 
suspended  order  of  removal.   Poor,  II. 

XV.  41  G.  5.  c.  109.  (Inclosure.) 
Liability  to  repair  highway.  Highway, 
V.  i. 

XVI.  43  G.  5.  c.  46.  (Frivolous  ar- 
rests.) Defendant's  costs;  what  will 
be  presumed  after  verdict.  Pleading, 
VIII.  1. 

XVII.  48  G.  3.  c.  123.  (Imprison- 
ment for  small  debts.)  Discharge  of 
prisoner.    Execution,  2. 

XVIII.  50  G.  3.  c.  117.  (Public  sala- 
ries and  pensions.)  Superannuation 
allowance  under.    Mandamus,  II.  1. 

XIX.  55  G.  5.  c.  127.    (Church  rates.) 

1.  Appeal  against  order  for  payment  of 
rate,  to  whom  notice  to  be  given. 
Rate,  I.  6. 

2.  Enforcing  payment  of  rate.  Man- 
damus, II.  5. ;  Prohibition,  I. 

XX.  55  G.  3.  c.  68.  (Highways.)  What 
order  of  Justices  for  stopping  up  high- 
way must  state.  Highway,  VII.  5.  (2.) 
VII.  4. 

XXI.  55  G.  3.  c.  184.  (Stamp.)  Stamp 
on  assignment.    Assinnpsit,  II.  2. 

XXII.  56  Geo.5.c.  189.  (Parish  appren- 
tice.) Notice  previous  to  binding  of 
apprentice.    Poo?-,  III.  2.  (l.) 

XXIII.  59  G.  3.  c.  12.  (Poor.)  Effect 
of,  in  vesting  parish  property.  Land- 
lord and  Tenant^  V. 


XXIV.  3  G.  4.  c.  113.  (Public  salaries 
and  pensions.)  Superannuation  allow- 
ance. Mandamus,  II.  1.,  II.  2. 

XXV.  6  G.  4.  c.  16.  (Bankrupts.) 

1.  Sec.  72. 

(l.)  Reputed  ownership.  Vendor  and 
Vendee,  II. 

(2.)  Order  and  disposition  of  bank- 
rupt.   Vendor  and  Vendee,  I. 

2.  Sec.  82. 

(l.)  What  payments  protected  by. 
Bankrupt,  I. 

(2.)  What  sufficient  notice  within. 
Bankrupt,  I. 

XXVI.  7  G.  4.  c.  46.  (Bank  of 
England.)  How  far  bank  identified 
with  transactions  of  branch  banks. 
Bankrvpt,  I. 

XXVII.  7  G'.  4.  c.  37.  (Insolvent 
debtors.)  Recovery  of  proceeds  of 
illegal  execution.      Pleading,  I.  5.  (4.) 

XXVIII.  9  G.  4.  c.  14.  (Limitation  of 
actions.) 

1.  What  amounts  to  part  payment. 
Where  it  has  been  aureed  between 

debtor  and  creditor  that  the  latter 
shall  receive  goods  in  reduction  of 
his  demand,  the  delivery  of  such  goods 
operates  as  a  payment  within  stat. 
9  G.  4.C.  14.  5.  1 .,  to  bar  the  Statute  of 
Limitations.  Hooper  v.  Stephens,  71. 
See  also  Evidence,  XV.  2.  (2.) 

2.  Memorandum  in  writing  ;  how  far 
stamp  necessary.    Stamp,  III.  3. 

XXIX.  9  G.  4.  c.  31.  (Offences 
against  the  person,)  Form  of  con- 
viction under.    Conviction,  I, 

XXX.  1  W.  4.  c.  18.  (Settlement  by 
renting  tenement.)  Occupation  and 
payment  of  rent.    Poor,  V.  1 . 

XXXI.  1  W.  4.  c.  21.  (Prohibition  and 
Mandamus.) 

Power  to  plead  several  pleas  in  prohi- 
bition.   Pleading,  V.  9. 

XXXII.  1  &  2  W.  4.  c.  52.  (Game.)  Con- 
viction under.    Conviction,  II. 

XXXIII.  1  &  2  W.  A.  c.  58.  (Inter- 
pleader.) See  Sheriff  Yl. ;  Interpleader. 

XXXIV.  2  W.  4.  c.  59,  (Uniformity  of 
process.)  Whether  it  applies  to  causes 
from  interior  Courts.   Pleading,  IV.  1. 

XXXV.  2  &  3      4,0,  71.  (Prescription.) 

1.  Con&truction 
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nr  1.  Construction  of  ~sects.  2  &  5,  as  to 
7-      *'  enjoyment  as  of  right."  Pleading, 

2.  How  licence  to  a  plea  of  40  years 
enjoyment  shall  be  pleaded.  Plead- 
i?ig,  VI. 

5.  What  may  be  given  in  evidence  to 
shew, 

(1)  .  User.    Evidence,  IX.  2. 

(2)  .  Interruption  of  user.  Plead- 
ing, VI. 

XXXVI.  5&  4  W.4.  C.40.  (Irish  paupers.) 
Removal  of  pauper.    Poor,  VIII. 

XXXVII.  3&4W.4.C.  42.  (Amendment 
of  the  Law.) 

1.  Who  rendered  competent  witnesses 
by  sect.  26.    Evidence,  Y II.  2.  (l.) 

2.  Defence  under  general  issue,  when 
not  affected  by  rules  of  Court.  Plead- 

=3  <■     ing,  V.  1 . 

XXXVIII.  4&  5  W.4.C.  76.  (Poor.) 

1.  How  far  applicable  to  Irish  pauper. 
Poor,  VIII. 

2.  Notice  and  grounds  of  appeal,  under 
sects.  79  &  81.   Poor,  IX.  1. 

XXXIX.  5&6W.4.C.  33.  (Removal 
of  indictments.)  Removal  by  one  of 
several  defendants;  its  effect.  Cer- 
tiorari, IV. 

XL.  5  &  6  W.4.C.  59.  (Cruelty  to  ani- 
mals.)   What  is  a  matter  done  within. 

A  hired  driver  of  a  cabriolet  having 
brought  home  the  horse,  apparently 
much  ill-used  by  him,  the  owner's  son 
(in  the  owner's  absence)  called  in  a 
policeman,  and  told  him  that  the  driver 
had  ill-used  the  horse.  The  policeman 
said  that,  if  the  complainant  charged 
the  driver  with  cruelty  to  the  horse,  he 
would  take  him  into  custody ;  the  com- 
plainant said,  "  I  do  ;"  and  the  police- 
man apprehended  the  driver,  under 
Stat.  5  &.  6  W.4.C.  59.  s.  9. 

Held,  that  the  complainant  must  be 
considered,  not  as  a  party  giving  in- 
formation to  the  officer,  in  consequence 
of  which  he  was  arrested,  but  as  a 
principal  causing  the  arrest  to  be  made; 
and  that  he  was  not  entitled  to  notice 
of  action,  which  the  statute  requires  to 
be  given  to  persons  sued  for  anything 
done  in  pursuance  of  it.  Hopkins  v. 
Crowe,  774. 

XLI.  5  &  6W.4.C.  76.  (Municipal  Cor- 
,   p orations.) 


1 .  Right  of  burgesses  to  inspect  voting 
papers.    Corporation,  III. 

2.  Effect  of,  on  jurisdiction  of  Justices, 
By  Stat.  2  &  3   W.4,  c.  64.  s.  36. 

sched.  (O.)  30.,  Clifton  is  made  a  part 
of  the  parliamentary  borough  of  Bristol, 
which  is  a  county  of  itself.  Except  so 
far  as  that  act  operated,  it  was  in  the 
county  of  Gloucester:  Held  that, after 
the  passing  of  the  Corporation  Act, 
5  &  6  W.4.C.  76.SS.  7,  8,  the  Glouces- 
tershire justices  had  no  longer  the 
power  to  make  an  order  for  diverting 
a  footway  in  Clifton,  their  jurisdiction, 
in  such  cases,  being  transferred  to  the 
justices  of  Bristol.  Rex  v.  Justices  of 
Gloucestershire,  689. 

Secondly  :  Decisions  on  local  acts. 

XLII.  River  Nene  navigation. 

By  one  section  of  an  act  of  parlia- 
ment, it  was  enacted,  that  money  al- 
lowed by  commissioners  of  a  navigation 
to  their  clerk,  appointed  by  them, 
should  be  paid  by  the  proprietors  of 
the  tolls  on  the  navigation,  in  certain 
proportions.  A  subsequent  section 
enacted  that,  if  any  proprietor  should 
neglect  or  refuse  to  pay  on  demand 
made  either  of  him  or  his  agent,  the 
money  might  be  recovered  by  action  of 
debt,  &c.,  with  double  costs,  in  the 
clerk's  name,  against  such  proprietor, 
or,  if  he  could  not  be  found,  against  his 
agent ;  or  otherwise  the  sum  might  be 
levied  by  distress  upon  the  goods  of 
the  proprietor,  or,  if  no  such  goods 
could  be  found,  on  the  goods  of  his 
agent. 

The  clerk  obtained  a  verdict  in  debt 
against  a  proprietor,  on  an  issue  of  nil 
debet,  but  had  averred  no  demand  in 
the  declaration : 

Held,  that  the  right  of  action  was 
given  by  the  two  sections  conjointly  : 
that  the  demand,  if  necessary  to  the 
action,  must  be  presumed  after  verdict ; 
and,  therefore,  that  the  declaration 
must  be  considered  as  framed,  and  the 
verdict  recovered,  under  both  sections, 
and  that  the  plaintiff  was  entitled  to 
double  costs.    Tibbits  v.  Yorke,  134. 

XLIII.  Hatfield  Inclosure  Act,  construc- 
tion of  as  to  highways.  Highway^ 
V.  1. 

XLIV.  Stopping  up  roads  under  East- 
hampstead  Inclosure  Act.  Highway, 
VII.  4. 

XLV.  Wme^ 
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XLV.  Whitechapel  paving:    rating  of 
tolls. 

The  lord  of  a  manor,  as  owner  of  a 
market  in  the  parish  of  W.,  was  entitled 
to  part  of  certain  market  tolls  in  W. 
By  an  act  for  better  paving  part  of  W.^ 
authority  was  given  to  levy  rates  for 
the  purposes  of^,the  act;  and  by  the 
same  act  the  market  tolls  were  made 
payable  to  commissioners,  who  were  to 
collect  them  and  to  pay  over  to  the 
lord  a  part  equivalent  to  his  former 
dues.  There  was  no  clause  in  the  sta- 
tute making  the  lord  rateable  in  respect 
of  these  payments. 

By  a  subsequent  local  public  act,  for 
the  relief  of  the  poor  in  W.^  for  cleans- 
ing, lighting,  and  watching,  and  for 
repair  of  highways,  in  W.,  and  for  re- 
pairing the  parish  church,  it  was  en- 
acted (sect.  53.)  that  certain  rates 
should  be  laid  "  upon  all  and  every  the 
person  and  persons  who  do  and  shall 
inhabit,  Ao/flf,  occupy,  possess,  or  enjoy 
any  land,  house,  shop,  warehouse,  or 
other  building,  tenement  or  heredita- 
ment ;  that  is  to  say,"  one  rate  for  the 
relief  of  the  poor,  one  for  repair  of  the 
church,  and  a  third  for  cleansing  and 
lighting  streets,  and  watching  and  re- 
pairing highways  within  such  parts  of 
the  said  parish  as  are  not  within  cer- 
tain liberties;  such  last-mentioned  rate 
to  be  a  pound  rate  (not  exceeding  a 
certain  proportion)  "  upon  or  accordins, 
to  the  annual  rent  or  value  of  all  mes- 
suages, lands,  tenements,  and  heredita- 
ments as  shall  beheld  or  occupied  within 
such  parts  of  the  said  parish  as  are  not 
within  the  said  liberties^  By  a  subse- 
quent section,  the  rates  for  the  poor 
were  to  be  levied  and  recovered  in  the 
same  manner  as  poor  rates  are  directed 
to  be  levied  and  recovered  by  stat. 
43  Eliz.  c.  '2. 

In  several  subsequent  clauses  of  this 
act,  and  in  the  rating  clause  and  a  pre- 
vious one  of  the  paving  act,  the  words 
"  tenement  "  and  "  hereditament  " 
were  used  with  reference  to  corporeal 
hereditaments  solely. 

Held,  that,  in  sect.  53.  of  the  more 
recent  act,  "  hereditaments,"  in  the 
clause  fixing  the  pound  rate,  meant 
such  as  were  local  and  corporeal  only; 
and  that  "  hereditament"  in  the  prior 
clause  of  the  same  section  must  be  con- 
strued in  the  same  sense :  and  there- 


fore that  the  payments  to  the  lord  in 
lieu  of  toll  were  not  rateable  under 
this  act.    Colebrooke  v.  Tickell,  916. 

XLVI.  Compensation  under  railway  act. 
By  the  Liverpool  and  Manchester 
Railway  Act  it  was  provided  that  the 
purchase  money  to  be  given  by  the 
Railway  Company  for  lands,  &c.,  taken, 
and  the  compensation  they  were  to 
make  for  damage  to  lands,  &c.,  and  for 
detriment,  injury,  damage,  loss,  incon- 
venience, or  prejudice,  sustained  by 
owners  and  occupiers,  should  be  ascer- 
tained, in  case  of  disagreement,  by  a 
jury,  who  should  assess  compensation 
for  the  damages  to  be  sustained  by  any 
person  being  owner  or  occupier  of  or 
interested  in  such  lands,  &c.,  for  the 
detriment,  &c.,  which  should  accrue  to 
him  by  reason  of  the  making  of  the 
railway,  or  of  the  execution  of  the 
company's  power ;  such  damages  to  be 
settled  distinctly  from  the  value  of  the 
lands.  And  every  tenant  at  will,  lessee 
for  a  year,  and  other  person  in  posses- 
sion of  lands,  through  which  the 
railway  was  intended  to  pass,  not  hav- 
ing any  greater  interest  than  as  tenant 
at  will  or  lessee  for  a  year,  was  to  give 
up  possession  at  six  nionths'  notice; 
but,  where  such  tenant  was  required 
to  give  up  possession  before  the  expir- 
ation of  his  term  or  interest,  the  com- 
pany were  to  make  compensaton  for 
the  value  of  the  unexpired  term  or  in- 
terest, to  be  settled,  if  necessary,  by  a 

jury 

'Ihe  company  gave  notice  as  above, 
to  a  party  whose  lease  had  been  several 
times  renewed  for  terms  of  seven  years, 
and  whose  landlord,  at  the  time  of  the 
last  renewal,  had  declined  to  renew  for 
fourteen  years,  but  assured  the  tenant 
that  he  would  not  be  turned  out  at  the 
end  of  the  seven.  The  tenant  after- 
wards laid  out  money  in  improvements. 
During  the  seven  years  the  landlord 
sold  his  reversion  to  the  compan}',  and 
died. 

Held,  that  the  tenant  had  no  inte- 
rest for  which  the  company  were  bound 
to  make  compensation  under  the  act. 
Rex  V.  Liveipool  and  Manchester  Rail- 
way Company.,  650. 
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Equitable  jurisdiction  of  Court.  Prac- 
tice, XXII» 
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See  Vendor  and  Vendee,  II. 

SUPERANNUATION. 

Allowance  granted  by  Lords  of  Treasury; 
how  far  party  has  a  vested  interest  in. 
Mandamus,  II.  1.,  II.  2. 

SURETIES. 

I.  In  replevin  bond;  discretion  of  Sheriff. 
Sheriff,  I.  2. 

II.  Action  against  Sheriff  for  taking  in- 
sufficient sureties ;  what  damages  may 
be  given.    Sheriff,  I.  2. 

SURVEYOR. 

Of  Highway. 

1 .  Order  of  Justices  to  Surveyor  to  sell 
land  to  himself.    Highway,  VII.  3. 

2.  Books  of,  who  entitled  to,  on  his 
quitting  office.    Highway*  VIII. 

TAXATION. 

I.  Of  Attorney's  bill.  Proceedings  to  be 
taken  by  attorney.    Attorney,  IV. 

II.  Of  costs;  power  of  Court  to  interfere 
with.    Costs,  1.  1. 

TENANT. 

See  Landlord  and  Tenant. 

TENEMENT, 
Settlement  by  renting.    Poor,  V. 

TERMINI. 

Of  highway:  what  strictness  of  descrip- 
tion necessary  in  pleading.  Highway, 
III. 

TIME. 

For  pleading,  after  praying  oyer.  Prac- 
tice, XVI. 

TOLLS. 

Rating  of,  under  local  act.  Statute,  XLV. 
TREASURY. 

Lords  of. 

1.  Legal  liability  to  pay  over  money 
received  for  a  party  under  a  vote  of 
Parliament.    Mandamus,  I.  1. 


2.  Power  to  revoke  superannuation 
allowance.  Mandamus,  II.  1.,  II.  2. 

5.  Mandamus  to.  See  Mandamus^ 
I.  1.,  II.  1.  and  2. 

TRIAL,  NEW. 

I.  On  improper  admission  of  evidence. 

Where  improper  evidence  is  receiv- 
ed, and  a  verdict  given  for  the  party 
adducing  it,  the  Court  will  grant  a  new 
trial,  although  there  be  other  evidence 
to  the  same  point  in  favour  of  the  same 
party ;  unless  they  see  clearly  that  the 
improper  evidence  could  not  have 
weighed  with  the  jury,  or  that  the  ver- 
dict, if  given  the  other  way,  would  have 
been  sst  aside  as  against  evidence. 
Baron  de  Rutzen  v.  Farr,  53.  (See  re- 
mainder of  placitum.  Evidence,  III.) 

II.  Misdirection  of  Judge  at  trial.  Plead' 
ing,  V.  1. 

III.  Verdict  against  evidence.  Pleading, 
V.  1. 

IV.  W  hat  presumption  of  law  to  be  stated 
by  Judge  to  jury.  Common. 

TROVER. 

I.  For  what  tenant  may  maintain  trover 
against  landlord  at  expiration  of  te- 
nancy.   Landlord  and  Tenant.,  XII. 

II.  What  amounts  to  a  conversion.  Land- 
lord and  Tenant.,  XII. 

TURNPIKE  ROAD. 

When  incomplete,  liability  to  repair. 
See  Highway,  V.  2. 

VARIANCE. 
Between  pleading  and  evidence.  Bond., 
I. ;  Highway,  III. 

VENDOR  AND  VENDEE. 
I.  When  property  in  goods  passes  to 
Vendee. 

P.  contracted  with  a  ship-builder  to 
build  him  a  ship  for  a  certain  sum,  to 
be  paid  by  instalments  as  the  work  pro- 
ceeded ;  the  first  instalment  when  the 
vessel  was  rammed,  the  second  when 
she  was  timbered,  &c.  An  agent  for 
P.  was  to  superintend  the  building. 
The  vessel  was  built  under  sjich  super- 
intendence, all  the  materials  being  ap- 
proved by  the  agent  before  they  were 
used.  The  builder  became  bankrupt 
before  the  ship  was  completed.  After- 
wards 
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wards  the  assignees  completed  the  ship. 
All  the  instalments  were  paid  or  ten- 
dered. In  an  action  of  trover  by  P. 
against  the  assignees  for  the  ship  : 
Held,  that,  on  the  first  instalment  be- 
ing paid,  the  property  in  the  portion 
then  finished  became,  by  virtue  of  the 
above  contract,  vested  in  P.,  subject 
to  the  right  of  the  builder  to  retain 
such  portion  for  the  purpose  of  com- 
pleting the  work  and  earning  the  rest 
of  the  price;  and  that  each  material 
subsequently  added  became,  as  it  was 
added,  the  property  of  P.  as  the  general 
owner. 

Held,  further,  that  under  the  above 
circumstances  the  ship  did  not  pass  to 
the  assignees  as  having  been  in  the 
possession,  order,  or  disposition  of  the 
bankrupt  by  consent  of  the  true  owner, 
within  Stat.  6  G,  4.  c.  16.  s.  72.  Clarke 
V.  Spence^  448.;  Post,  II. 

II.  Lien  of  Vendor. 

A  party  having  goods  in  his  own 
warehouse  at  Liverpool  sold  them,  and 
gave  the  following  delivery  order  to 
the  vendee  :  —  "  We  hold  to  your  order 
59  pipes,"  &c.,  "  rent  free  to  29th 
November  next  "  The  goods  remained 
in  the  same  warehouse  unpaid  for  till 
the  vendee  became  bankrupt.  In  an 
action  of  trover  for  the  goods  by  the 
assignee,  evidence  was  given  that,  by 
the  usage  of  Liverpool^  goods  sold  while 
in  warehouse  are  delivered  by  the  ven- 
dor handing  to  the  vendee  a  delivery 
order;  and  that  the  holder  of  such 
order  may  obtain  credit  with  a  pur- 
chaser as  having  possession  of  the  goods. 

Held  that,  as  between  the  original 
vendor  and  vendee^,  the  right  of  lien 
was  not  divested  by  giving  such  delivery 
order. 

Also,  that  the  bankrupt  had  not 
possession  of  the  goods  as  reputed 
owner,  with  the  consent  of  the  true 
owner,  within  the  meaning  of  stat. 
6  G.  4.  c.  16.  s.  72.  Townley  v  Crump ^ 
58. 

III.  Bill  of  parcels,  how  far  a  warranty. 
Warranty, 

IV.  How  far  auctioneer  agent  of  Vendor 
and  Vendee. 

Whether  an  auctioneer  be  the  agent 
of  both  purchaser  and  seller  depends 
upon  the  facts  of  the  particular  case. 

Therefore,  where  a  party,  to  whom 
Vol.  IV. 


money  was  due  from  the  owner  of  goods 
sold  by  auction,  agreed  with  the  owner, 
before  the  auction,  that  the  goods 
which  he  might  purchase  should  be  set 
against  the  debt,  and  became  the  pur- 
chaser of  goods,  and  was  entered  as 
such  by  the  auctioneer,  it  was  held 
that  he  was  not  bound  by  the  printed 
conditions  of  sale,  which  specified  that 
purchasers  should  pay  a  part  of  the 
price  at  the  time  of  the  sale,  and  the 
rest  on  delivery.  Bartlett  v.  Pur- 
nell,  792. 

V.  What  relation  between  vendor  and 
vendee  arises  on  non-fulfilment  of  con- 
ditions of  sale.    Pleadings  II. 

VENUE. 

How  far  conclusive  as  to  place  of  trial. 
An  indictment  for  misdemeanor  was 
preferred  at  the  Central  Criminal 
Court ;  the  marginal  venue  was  "  Cen- 
tral Criminal  Court ;"  in  the  body  of 
the  indictment  the  facts  were  stated  to 
have  taken  place  "  at  the  parish  of  St. 
Mary  Lambeth^  Surrey.^  within  the 
jurisdiction  of  the  said  Court."  The 
indictment  was  removed  by  certiorari. 

Held,  that  the  trial  must  be  at  the 
assizes  for  Surrey.  Rex  v.  Connoj)^  942. 

VERDICT. 

I.  What  amounts  to  a  verdict  of  guilty, 
on  indictment  for  nuisance.  Nuisance. 

II.  Right  of  Judge  to  discharge  Jury  from 
giving  verdict. 

In  trespass  quare  clausum  fregit, 
issues  were  joined  on  three  pleas  :  l  st, 
of  a  public  carriage  way;  2ndly,  of  a 
public  bridle  way ;  3rdly,  of  a  public 
foot  way.  The  jury  found  a  verdict 
for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  third ;  and  the 
Judge,  without  the  consent  of  the 
plaintiff,  discharged  the  jury  from  giv- 
ing a  verdict  on  the  second  issue. 

The  Court  granted  a  new  trial,  al- 
though the  plaintiff,  at  the  beginning  of 
the  trial,  had  agreed  that  the  damages, 
if  any,  should  be  merely  nominal. 
Tinkler  v.  Rowland,  868. 

III.  Entry  of,  on  second  demise  in  eject- 
ment after  execution  on  first.  Eject- 
ment, III. 

IV.  What  will  be  presumed  after  verdict. 
Pleading,  Yin.  1.;  Statute,  XLU. 

4  B  V.  Against 
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V.  Against  evidence,  when  ground  for  new 
triaL    Pleadings  V.  1. 

VI.  Judgment  non  obstante  veredicto. 
PleadingjYlU.  2. 

VESTED  INTEREST. 

I.  Of  naval  officer  in  his  half-pay.  Man- 
damus, II.  3. 

II.  Of  grantee  of  superannuation  allow- 
ance by  Lords  of  Treasury.  Mandamus, 
11.  2. 

UMPIRE. 

Appointment  of,  by  arbitrators,  how  to  be 
made.    Award,  I. 

WARRANTY. 

What  amounts  to. 

In  assumpsit  for  breach  of  a  war- 
ranty of  pictures,  it  was  proved, 
among  other  things,  that  the  defendant, 
at  the  time  of  the  sale,  gave  the  fol- 
lowing bill  of  parcels  :  —  "  Four  pic- 
tures. Views  in  Venice,  Canaletto,  160/." 
The  Judge  left  it  to  the  jury  upon  this 
and  the  rest  of  the  evidence,  whether 
the  defendant  had  contracted  that  the 
pictures  were  those  of  the  artist  named 
or  whether  his  name  had  been  used 
merely  as  matter  of  description,  or  in- 
timation of  opinion. 

The  jury  found  for  the  plaintiff, 
saying  that  the  bill  of  parcels  amount- 
ed to  a  warranty : 

Held,  that  the  question  had  been 
rightly  left  to  the  jury,  and  that  the 
verdict  was  not  to  be  disturbed.  Power 
V.  Barham.  475. 

WAY. 

Right  of. 

1 .  By  what  words  in  a  conveyance  it 
will  pass. 

Estates  A.  and  B.,  formerly  distinct, 
became  vested  in  co-parceners.  Before 
that  time,  a  right  of  way  had  been  en- 
joyed from  A.  over  B.,  and,  after  the 
unity  of  seisin,  the  way  always  con- 
tinued to  be  used.  The  parceners,  for 
the  purpose  of  making  partition,  con- 
veyed to  a  releasee  to  uses  the  mes- 
suages, tenements,  lands,  &c.  (of  which 
the  estates  consisted),  and  all  houses, 
out-houses,  ways,  easements, &c.,  to  the 
said  several  messuages  or  tenements, 
lands,  &c.,  belonging  or  appertaining, 


or  therewith  usually  held,  used,  occupied, 
or  enjoyed:  to  have  and  to  hold  the 
messuages,  &c.  called  A.,  with  the 
buildings,  lands,  &c.  thereunto  belong- 
ing, and  their  appurtenances,  to  the  re- 
leasee to  the  use  of  S.  in  fee ;  haben- 
dum, as  to  estate  B.^  in  similar  terms 
with  respect  to  the  parcels,  to  the  re- 
leasee to  his  own  use  in  fee,  in  order 
that  he  might  become  tenant  to  the 
praecipe  in  a  recovery. 

Held,  thatthedeedsufficiently  shewed 
an  intention  that  a  right  of  way, 
(which  way  was  admitted  to  have  b^en 
used  up  to  the  time  of  the  deed,)  from 
the  high  road  over  B.  to  A.  and  back, 
for  the  convenient  use  of  A.,  by  the 
occupiers  of  J.,  should  pass  to  the  uses 
limited  as  to  A. 

That  by  the  word  "  appurtenances,'^ 
in  the  habendum  as  to  A.,  interpreting 
that  clause  with  reference  to  the  other 
parts  of  the  deed,  the  way  in  question 
did  pass. 

And  that  the  releasee  to  uses,  having 
no  estate  in  A.,  had  not  such  a  seisin 
of  the  soil  as  would  extinguish  the 
right  of  way  by  unity  of  seisin.  James 
V.  Plant,  749. 

2.  By  enjoyment  under  stat.2  Si,  3W.4. 
c.  71.;  pleading  and  evidence  relat- 
ing to.    See  Pleading,  VI. 

5.  Construction  of  words,  enjoy- 
ment as  of  right,  in  prescription  act. 
P/eading,  VI. 

4.  Evidence  in  proof  of.  Pleadifig, 
VI. ;  Evidence,  IX.  2. 

5.  When  extinguished  by  unity  of 
seisin.  Ante,  1. 

See  further.  Highway' 

WILL. 

I.  Publication,  what  amounts  to,  and 
whether  necessary.    Power,  1. 

II.  Attestation. 

1.  Effect  of  general  attestation.  Power, 
I. 

2  Proof  of.    Power,  I. 

III.  What  evidence  admissible  to  explain 
ambiguity.    Devise,  II. 

IV.  Death  of  devisee  in  life-time  of  tes- 
tator, its  effect.    Devise,  I. 

V.  What  operates  as  a  revocation  of  a 
will.   Devise,  I. 

WITNESS, 
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WITNESS. 

I.  Attesting. 

1.  Who  considered.    Evidence,  11.  I. 

2.  Proof  by,  when   dispensed  with. 
Power,  I.;  Evidence,  II.  1. 

II.  Competency  of.    See  Evidence,  VII. 


WRIT. 

Insufficiency  of  description  in,  its  effect. 
Judge,  III.  2. 
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